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Page  201.    The  decision  ends  with  the  word  "  coBts."    The  last  sentence  sfaonld 
be  a  note. 

Page  295  to  888.    The  headings  shoold  be  "The  Ship  Hayre— The  Bark  Scot- 
land." 
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SEPTEMBER,  1865. 

THE  SCHOONEE  GEOEGE  PEESCOTT. 

Admiralty  Practice; — Default.-t-Skttino  Aside  a  Sale.— Proceeds 
OF  Sails  sold  bt  the  Master  to  be  Brought  into  Court. — Costs. 


Several  libels  were  filed  against  a  Tessel— one  for  wages  due  to  the  master  and 
crew,  one  on  a  bottomry  bond,  and  others  for  advaoces  and  supplies.  Defaults 
were  taken  on  all  the  processes,  and  final  decrees  were  rendered,  and  the  vessel 
was  sold  under  a  venditioni  expon<M  to  one  of  the  libellants  for  a  sum  insuffi. 
cient  to  pay  all  the  claims.  The  next  day  the  second  libellant  applied  to  the 
Court  to  set  aside  the  sale,  and  open  the  default  taken  against  him  in  the 
wages  case,  on  affidavits  alleging  that  the  wages  of  the  crew,  and  the  bottomry 
bond  had  been  paid,  and  that  there  was  nothing  due  to   the  master.     He  also 

*  alleged  that  the  master  and  one  Smith  had  stripped  the  vessel  of  her  sails  before 
her  sale  by  the  marshal,  so  that  she  had  brought  an  insufficient  price.  On 
this  a  monition  was  issued  to  the  master  and  Smith  to  show  cause  why  they 
should  not  produce  the  sails,  and  an  order  was  made  for  all  parties  to  show 
cause  why  the  sale  should  not  be  set  aside  and  the  default  opened.  On  the 
return  of  this  monition  and  order,  the  parties  appeared  and  furnished  affida- 
vits— ^that  of  the  master  alleging  that  before  the  seizure  of  the  vessel  by  the 
marshal  he  took  the  sails  and  had  sold  them  for  |600,  and  that  he  had  not  the 
possession  of  the  sails,  and  did  not  know  where  they  were,  and  that  he  had  a 
mortgage  on  the  vessel  under  which  he  had  a  right  to  take  them. 

Heid,  That  as  it  appeared  on  the  evidence  that  tiie  vessel  was  sold  for  her  full 
value  excluding  the  siuls,  the  Court  would  not  disturb  the  sale. 

That  as  it  appeared  that  the  seamen  had  not  been  paid  their  wages,  the  applica- 
tion to  open  the  decree  in  their  favor  must  be  denied* 
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That  the  master^s  right  to  a  lien  being  dispated,  and  it  not  being  made  certain 
that  the  mnonnt  claimed  by  him  was  due,  and  the  applicant  to  open  the  decree 
being  free  from  laches,  the  decree  in  favor  of  the  master  should  be  opened,  and 
the  applicant  allowed  to  contest  his  claim. 

That  whatever  rights  the  master  had  under  his  mortgage,  he  conld  not  be  allowed 
to  enforce  them,  as  he  had  done  In  this  case,  to  the  detriment  of  others  who  had 
liens  upon  the  mortgaged  property ;  and  as  he  admitted  that  he  had  sold  the 
sails  and  had  the  proceeds  in  his  possession,  he  mnst  be  required  to  pay  them 
into  the  registry  of  the  Court  to  meet  such  claims  as  were  valid  liens  on  the 
vessel. 

The  question  of  costs  reserved. 

The  schooner  George  Prescott  (a  British  vessel)  was 
libelled  on  the  11th  day  of  August,  1865,  by  Robert  John« 
son,  her  master,  and  six  of  her  crew,  to  recover  wages 
for  services  in  navigating  her.  Subsequently,  on  the 
same  day,  William  H.  Birchard  filed  his  libel  against  the 
i^ame  vessel,  her  tackle,  &c.,  to  recover  certain  advances 
alleged  to  have  been  made  for  the  purchase  of  supplies. 
On  the  12th  day  of  August,  Benj.  R.  Luddington  and 
others  filed  their  libel  to  recover  a  bottomry  debt.  Sub- 
sequently, on  the  same  day,  James  M.  Hicks  and  others 
filed  their  libel  for  supplies  furnished.  On  the  15th  of 
August,  Josephus  F.  Packer  and  others  filed  their  libel 
for  advances ;  and  on  the  30th  of  August,  Peter  McEnary, 
pilot,  filed  a  petition  for  pilotage.  On  the  return  of  the 
various  processes,  no  one  appearing  to  defend  in  any  of 
the  actions,  an  interlocutory  decree  was  made  in  each 
cause,  and  a  reference  ordered  to  ascertain  the  amount 
due  the  respective  libellants ;  and  upon  the  coming  in  of 
the  report  a  final  decree  was  rendered  in  each  cause,  and 
the  vessel  condemned  to  be  sold,  reserving,  however,  the 
question  of  distribution  for  the  further  order  of  the 
Court.  A  venMUom  expands  was  accordingly  issued,  and 
on  the  14th  day  of  September,  the  vessel  was  sold  by  the 
marshal  to  Packer,  one  of  the  libellants,  who  had  filed 
the  fourth  libel  against  the  vessel,  for  a  sum  insufficient 
to  pay  the  various  claims. 

On  the  day  following  the  sale,  application  was  made 
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to  the  Court  in  behalf  of  Birchard,  who  had  filed  the 
second  libel,  to  set  aside  the  sale  and  open  the  decrees 
made  in  favor  of  the  master  and  crew,  upon  affidavits 
tending  to  show,  among  other  things,  that  the  amounts 
claimed  by  the  seamen  had  been  paid  them ;  that  no 
wages  were  due  the  master ;  that  the  bottomry  bond  had 
been  paid  and  discharged  before  suit  was  brought  on  it ; 
that  the  master,  Johnson,  and  J.  Penniman  Smith  had 
removed  from  the  vessel  her  sails  and  bedding,  of  consid- 
erable value,  and  so  disposed  of  the  same  that  it  had  not 
been  seized  by  the  marshal,  and  that  the  vessel  had  thus 
been  sold,  stripped  of  her  sails  and  bedding,  with  intent 
to  defraud  the  parties  having  liens,  and  defeat  them  in 
the  enforcement  of  the  claims  made  in  Court  against 
the  vessel,  her  tackle,  apparel  and  furniture.  A  moni- 
tion was  accordingly  issued,  citing  Johnson  and  Smith 
to  appear  and  show  cause  why  they  should  not  produce 
the  sails  and  bedding  of  the  vessel,  and  an  order  made 
directing  all  parties  interested  to  show  cause  why  the 
sale  should  not  be  set  aside,  and  the  decrees  in  favor  of 
the  master  and  seamen  opened,  so  as  to  allow  the  mate- 
rial man  to  come  in  and  contest  these  claims. 

Upon  the  return  of  the  order  and  monition,  the  master 
and  crew  and  the  purchaser  of  the  vessel  at  the  marshal's 
sale,  appeared  and  submitted  affidavits  tending  to  con- 
tradict the  statements  made  in  the  moving  papers. 
By  consent  of  all  parties,  the  affidavits  of  Johnson  (the 
master)  and  of  Smith,  were  taken  as  their  answer  to  the 
petition  and  monition  against  them. 

For  the  motion,  Benedict,  Burr  <&  Benedict. 

In  opposition,  Emerson,  Goodrich  <&  Knowlton. 

Bekedict,  J.  The  relief  demanded  by  Birchard 
upon  this  application  is  threefold.  He  asks,  in  the  first 
instance,  that  the  sale  of  the  vessel  made  by  the  marshal  be 
set  aside,  and  the  vessel  remanded  into  custody  to  abide 
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the  result  of  his  action  against  her.  Without  discussing 
what  may  be  the  power  of  the  Court  to  set  aside  a  judi- 
cial sale  of  a  vessel  which  has  been  sold,  without  her  sails, 
to  a  purchaser  who  was  one  of  the  parties  libelling,  and 
who,  with  knowledge  of  the  other  claims  pending  against 
her,  bought  her  for  a  sum  insufficient  to  pay  all,  I  am  of 
the  opinion  that  this  part  of  the  application  must  fail  in 
this  case,  for  the  reason  that  it  is  not  made  to  appear 
upon  the  proof  that  the  vessel  did  not  bring  a  full  price. 
The  evidence  before  me  is,  that  the  full  value  of  the  ves- 
sel, excluding  the  value  of  her  sails,  was  bid,  and  that 
amount  has  been  paid  into  the  Eegistry,  where  it  now  is 
subject  to  the  order  of  the  Court.  Upon  such  a  state  of 
facts  I  decline  to  disturb  the  sale. 

The  libellant  Birchard,  further  asks  that  the  decrees 
entered  in  favor  of  the  master  and  crew  be  opened,  and 
he  allowed  to  contest  these  claims.  This  is  opposed 
upon  the  ground  that  the  claims  are  clearly  just  and  due, 
and  further  that  the  decrees  were  regularly  taken  in 
presence  of  Birchard,  with  full  knowledge  on  his  part  of 
their  character,  and  that  by  omitting  to  ai)ply  to  contest 
until  after  the  final  decrees  were  entered,  he  has  waived 
all  right  now  to  dispute  them. 

In  cases  like  the  present,  where  several  libels  are 
filed  against  the  same  vessel,  to  pay  which  the  proceeds 
turn  out  to  be  insufficient,  and  no  owner  appears,  and 
where  one  of  the  libellants,  finding  the  proceeds  insuffi- 
cient to  pay  his  demands,  asks  to  be  allowed  to  show 
that  claims  otherwise  liable  to  be  paid  out  of  the  fund  in 
preference  to  his  own  are  not  justly  due,  the  application 
is  seldom  if  ever  denied.  There  is,  in  truth,  no  time 
before  the  actual  sale  of  the  vessel  when  any  libellant 
can  know  that  his  interest  will  be  prejudiced  by  decrees 
rendered  in  favor  of  other  libellants,  or  that  any  adverse 
action  on  his  part  will  be  required  to  secure  the  pay- 
ment of  his  demand ;  whether  any  one  other  than  the 
owner,  and  if  any  what  one,  will  be  compelled  to  contest 
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the  claims  seeking  to  be  first  paid,  can  only  be  known 
when  the  gross  amount  of  the  demands  is  ascertained, 
and  the  amount  applicable  to  their  payment  known  by 
the  result  of  the  sale.  It  is  undoubtedly  more  strictly 
regular  for  each  libellant  in  cases  like  the  present, 
upon  the  return  of  the  processes,  to  reserve  before  the 
Court  his  right  to  contest  the  demands  of  the  other  libel- 
lants,  when  the  result  of  the  sale  should  disclose  the  ne- 
cessity ;  but  this  is  often  omitted,  and  decrees  more  often 
rendered  upon  the  understanding  that  they  do  not  cut 
off  any  right  of  any  libelUtnt  before  the  Court.  Here  the 
application  was  made  on  the  day  subsequent  to  the  sale, 
and  on  the  same  day  on  which  the  money  was  paid  into 
the  Registry  ;  and  the  position  of  the  various  actions, 
with  the  further  fact  admitted  by  the  master,  that  he 
had  expressed  to  Birchard  the  opinion  that  the  vessel,  if 
sold  as  she  was,  would  bring  an  amount  nearly  if  not 
quite  equal  to  the  amount  necessary  to  insure  the  pay- 
ment of  Birchard's  claim,  clearly  warrant  the  Court  in 
holding  him  free  from  laches,  and  allowing  him  to 
contest  the  demands  of  the  master  and  seamen,  if  he 
show  good  ground  of  defence.  This,  however,  he  fails 
to  do,  so  far  as  relates  to  the  claims  of  the  mate  and  sea- 
men. The  affidavits  satisfy  me  that  the  mate  and  men 
have  never  been  paid,  and  their  lien  cannot  be  ques- 
tioned. The  application  to  open  the  decrees  made  in 
favor  of  the  mate  and  seamen  must,  therefore,  be  denied. 

In  regard  to  the  demand  of  the  master  the  facts  are 
different.  His  right  to  a  lien  is  disputed  ;  and  I  am  not 
satisfied,  upon  the  proofs  as  they  stand,  that  the  amount 
claimed  is  due  him,  and  it  seems  proper  that  the  other 
parties  interested  in  the  fund  should  be  allowed  to  con- 
test his  demand.  The  decree  made  in  favor  of  the  mas- 
ter is,  therefore,  opened,  and  Birchard  allowed  to  come 
m  and  contest  it. 

Birchard  further  asks,  under  the  provisions  of  the  8th 
Admiralty  rule,  for  an  order  directing  the  master,  John- 
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son,  and  J.  Penniman  Smith,  to  produce  and  deliver  to 
the  marshal  the  sails  and  bedding  of  the  vessel. 

The  affidavit  of  Johnson,  by  consent  taken  as  his 
answer  and  defence  to  this  application,  sets  up  that  be- 
fore the  vessel  was  seized  by  the  marshal,  he  took  her  four 
large  sails  and  also  some  bedding ;  that  the  bedding  was 
his  private  property,,  and  no  part  of  the  apparel  and  fur- 
niture of  the  vessel ;  that  he  has  sold  the  sails  for  $600, 
and  has  not  the  possession  or  control  of  them,  and  is 
ignorant  of  their  whereabouts  ;  that  he  has  a  mortgage 
upon  the  vessel  for  81000,  and  imder  its  provisions  he 
had  the  right  to  take  and  sell  the  sails  and  appropriate 
the  proceeds.  The  answer  omits  to  state  how  long  be- 
fore the  seizure  of  the  vessel  the  sails  were  removed,  nor 
does  it  state  when  they  were  sold  nor  to  whom  they  were 
delivered.  Now,  whatever  rights  in  this  property  the 
master  may  have  by  virtue  of  his  mortgage,  it  is  evident 
that  he  cannot  be  permitted  in  this  way  to  adjudicate 
for  himself  upon  them,  to  the  prejudice  of  seamen,  ma^ 
terial  men,  and  bottomry  creditors,  claiming  liens  upon 
the  same  property  as  part  of  the  vessel.  If  he  had  the 
right  before  seizure  by  the  marshal  to  take  possession  of 
this  property  by  virtue  of  his  mortgage,  still  the  claims 
of  the  various  lien  creditors  attach  to  it  in  his  hands  as 
well  as  to  the  hull ;  and  the  right  to  have  it  taken,  con- 
demned and  sold,  and  the  proceeds  applied  under  the 
order  of  the  Court,  cannot  thus  be  defeated.  And  this 
right  of  lien  creditors,  which  attaches  to  the  vessel  her- 
self, her  tackle,  apparel  and  furniture,  and  to  every 
part  thereof,  in  cases  where  the  property  has  been  sold 
or  disposed  of  so  that  it  cannot  be  reached  in  specie  by 
the  process  of  the  Court,  may  be  enforced  against  the  pro- 
ceeds of  the  property,  in  whose  hands  soever  it  may  be 
found,  and  that  either  by  the  order  of  the  Court  or  by  its 
judgment  and  decree.  Such  has  often  been  the  action  of 
Courts  of  Admiralty.  (The  Harmonic,  1  W.  Boh.  p.  179 ; 
Coote's  Pr.,  p.  97.)     See  also  Pitman  v.  Hooper  (3  Sum. 
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pp.  50  and  305),  where,  before  Judge  Story,  an  action  in 
the  nature  of  a  proceeding  in  rem  against  the  proceeds 
of  a  vessel  was  maintained  some  twenty-eight  years  after 
the  i>erformance  of  the  service,  and  where  the  fund  pro- 
ceeded against  was  the  sum  then  first  awarded  by  a  for- 
eign government  as  compensation  for  the  seizure  and 
sale  of  the  vessel  twenty-eight  years  previous. 

As  this  master  then  concedes  that  he  took  the  prop- 
erty in  question,  has  sold  it,  and  now  has  the  proceeds 
in  his  possession,  he  must  be  required  to  pay  such  pro- 
ceeds into  the  Registry,  there  to  be  subjected  to  such 
claims  as  may  be  held  to  be  valid  liens  upon  this  vessel. 

With  regard  to  the  proceeding,  as  against  Smith,  I 
think  a  fuller  examination  of  the  facts  attending  his  con- 
nection with  the  disposition  of  this  property  is  necessary 
before  making  any  order  against  him.  I  shall  therefore 
direct  a  reference  to  a  commissioner,  to  ascertain  and 
report  as  to  the  truth  of  the  allegations  made  against  him. 

In  thus  disposing  of  the  various  applications  made  in 
behalf  of  the  libellant  Birchard,  I  have  in  no  way  passed 
upon  the  validity  of  his  claim  as  against  this  fund.  That 
claim  the  master  may  contest  if  so  advised,  and  the  de- 
cree made  in  favor  of  Birchard  will  be  opened  for  that 
purpose. 

Neither  have  I  passed  upon  the  effect  of  evidence 
tending  to  show  some  understanding  between  Birchard 
and  the  master,  that  the  claim  of  the  master  should  be 
first  paid.  All  these  questions  I  leave  to  be  disposed  of 
when  they  arise  upon  the  hearing  of  the  causes,  or  upon 
the  motion  to  determine  the  priorities  of  the  various 
libellants. 

I  also  reserve  the  questions  of  the  costs  of  entering 
the  decrees  now  set  aside,  till  the  final  order  of  distri- 
bution. 
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OCTOBER,  1865. 

THE  SCHOONEE  CHARLES  HENRY  AND  CARGO. 

Principle  of  Salvage. — Derelict. — Dibtribution. — Passengers. — 
Libels  by  Different  Salvors. — Costs. — Counsel  Fee. 

Where  a  veeael  fell  in,  off  Cape  Henlopen,  with  a  wreck,  which,  on  being  boarded, 
proved  to  be  a  derelict,  and  the  master  put  on  board  her  a  crew,  consisting  of  his 
mate  and  cook  and  two  men,  who  were  being  carried  to  New  York  at  the  ex- 
pense of  the  owner  of  the  salving  vessel,  who  brought  her  in  safety  to  New 
York,  the  valne  of  the  vessel  and  cargo  being  |8,700. 

Held,  That  the  spirit  of  the  role  which  governs  salvage  awards,  requires  that 
while  they  should  not  be  extravagant,  they  should  always  be  generous. 

That  the  rule  in  cases  of  derelict  is  to  award  a  moiety,  the  burden  being  on  the 
claimant  to  show  that  a  different  measure  should  be  applied. 

That  the  rule  allowing  compensation  to  the  owners  of  the  salving  vessel  is  too- 
firmly  established  to  be  shaken,  and  the  habit  of  Courts  of  Admiralty  is  to 
award  them  a  third. 

That  the  responsibility  thrown  upon  the  master  and  his  rank  are  to  be  consid- 
ered in  fixing  the  share  to  be  paid  to  him. 

That  a  passenger  who  was  bold  in  advising  the  master  to  attempt  the  service, 
and  active  in  helping  to  perform  it,  was  entitled  to  an  increased  share  on  that 
account. 

That  passengers  who  refused  to  voluntc  or  to  assist  when  solicited,  are  not  entitled 
to  share  in  the  award. 

That  there  should  be  but  one  libel  filed  in  ordinary  salvage  cases,  and  costs  paid 
for  but  one. 

That  part  of  the  costs  might  be  paid  out  of  the  remaining  share  of  the  proceeds^ 
but  that  there  were  no  circumstances  which  called  for  an  award  of  a  counsel  fee. 

Ordered  that  the  clerk's  and  proctor's  fees  be  first  paid  out  of  the  fund,  and  that 
half  the  remainder  be  divided  into  twenty-one  shares,  of  which  the  owners 
were  to  have  seven,  the  master  five,  and  the  passenger  three.  The  remainder 
to  be  divided  among  the  crew  and  the  other  passenger  according  to  their 
wa^es.  The  passenger  to  rank  with  the  mate.  Marshal's  fees  and  commis- 
sioner's costs  to  be  paid  out  of  the  remaining  proceeds. 

The  libel  in  this  case  was  filed  by  John  C.  Eahming, 
the  owner,  and  the  master  and  crew  of  the  schooner 
Georgiana,  in  behalf  of  themselves  and  all  others  inter- 
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ested  against  the  schooner  Charles  Henry  and  her  cargo, 
to  recover  salvage.  The  Charles  Henry  as  well  as  her 
cargo  was  seized,  under  process,  issued  according  to  the 
prayer  of  the  libel,  and  thereafter  John  Dempster  Cou- 
sins, who  was  a  passenger  upon  the  Georgiana,  not  fully 
satisfied  with  the  presentation  of  the  case  as  made  in  the 
libel  of  the  owner,  appeared  by  his  own  proctor,  and 
asked  and  obtained  from  the  Court  leave  to  set  forth  his 
services  and  demands  with  more  particularity  in  a  sup- 
plemental allegation.  Subsequently,  Dominick  Buckley, 
another  of  the  passengers  upon  the  Georgiana,  filed  a 
libel,  setting  forth  his  services  in  eflfecting  the  salvage, 
and  process  was  issued  in  his  behalf.  Subsequently,  by 
order  of  the  Court,  the  two  causes  were  consolidated. 
No  one  appearing  on  the  part  of  the  Charles  Henry  or 
her  cargo  upon  the  return  of  the  process,  it  was  accord- 
mgly  adjudged  that  the  schooner  and  her  cargo  be  con- 
demned to  pay  salvage,  and  a  reference  was  ordered  to 
a  commissioner,  to  take  such  testimony  as  the  respective 
parties  appearing  might  oflFer  in  support  of  their  allega- 
tions, and  report  the  same  to  the  Court.  Upon  the 
coming  in  of  the  testimony  taken  before  the  commis- 
sioner, the  various  libellants  appeared  before  the  Court, 
by  their  respective  advocates,  and  presented  their  views 
upon  the  question  of  the  amount  of  salvage  to  be 
awarded,  and  its  distribution  among  the  salvors. 

There  was  little  or  no  dispute  as  to  the  circumstances 
attending  the  saving  of  the  vessel  proceeded  against,  or 
the  part  taken  by  the  parties  who  claimed  to  be  the 
salvors.  The  proofs  showed  that  about  midday  on  the 
24th  of  August  last,  when  the  Georgiana,  bound  to  New 
York,  was  about  thirty  miles  from  Cape  Henlopen,  a 
wreck  was  descried,  lying  in  her  course.  Upon  coming 
up  with  it,  the  libellant.  Cousins,  proposed  that  it  be 
boarded,  and  overcoming  some  slight  objection  on  the 
part  of  the  master,  on  account  of  the  sea  running,  went 
into  the  stem  boat,  which  was  lowered,   and  with  the 
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master,  the  cook  and  two  seamen,  proceeded  to  the 
wreck.  It  proved  to  be  the  schooner  Oharles  Henry, 
laden  with  coal,  water-logged  and  abandoned.  She  was 
found  to  be  in  great  disorder,  full  of  water,  with  one 
pump  choked,  and  the  sea  making  a  clean  breach  over 
her.  She  was,  in  fact,  a  derelict  in  a  sinking  condition, 
and,  in  the  opinion  of  some  of  the  witnesses,  would 
have  gone  down  within  six  hours  if  no  aid  had  been 
aiforded  her.  After  trying  the  pumps,  it  was  deter- 
mined, upon  a  consultation  between  the  master  and 
Cousins,  to  make  an  effort  to  free  her,  and  bring  her  into 
port.  The  effort  proved  successful.  By  active  pimiping 
she  was  freed  from  water,  and  sails  were  set.  A  crew, 
consisting  of  the  mate  of  the  Georgiana,  two  passengers, 
Oousins  and  Buckley,  and  th^  cook,  were  put  in  charge, 
with  orders  to  follow  the  Georgiana,  which  latter  vessel, 
by  slackening  sail,  kept  her  in  sight,  and  led  the  way, 
until,  after  the  expiration  of  two  days  and  eight  hours, 
both  vessels  arrived  safely  in  the  port  of  New  York. 

The  value  of  the  Oharles  Henry  and  cargo  amounted 
to  about  $3,700. 

For  libellant  Eahming,  Benedict,  Burr  &  Benedict 

For  libellant  Oousins,  Clux/rUs  Edwa/rds^  Usq. 

For  libellant  Buckley,  J.  J.  Rogers,  Esq. 

Benedict,  J.  The  facts  of  this  case  present  all  the 
elements  of  a  salvage  service  as  frequently  declared  in 
Courts  of  Admiralty,  and  entitle  the  libellants  to  be  re- 
warded as  salvors  according  to  the  settled  rule  of  the 
maritime  law.  This  rule  rests  upon  an  enlarged  view  of 
public  policy,  and  declares  it  to  be  for  the  interests  of 
commerce,  that  when  property  at  sea,  and  in  danger,  is 
saved  by  exertions  voluntarily  rendered,  a  suitable  re- 
ward for  such  exertions  should  be  given  out  of  the  prop- 
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erty  saved.  It  is  for  the  safety  and  interest  of  commerce 
that  this  rule  be  always  enforced  in  the  liberal  spirit  which 
originated  it,  to  the  end  that  whenever  disaster  occurs 
upon  the  sea,  aU  persons  having  opportunity  to  afford 
relief,  shall  feel  assured  that  efforts  expended  in  behalf 
of  property  in  peril,  if  shown  in  a  Court  of  Admiralty, 
will  not  fail  to  bring  returns  more  advantageous  to  the 
salvors,  than  can  be  obtained  by  plunder  of  wrecks  ;  and 
that  time  expended  in  salvage  services,  receives  more 
ample  reward  than  the  ordinary  recompense  of  freight  or 
charter  money.  The  spirit  of  the  rule  requkes  that  sal- 
vage awards,  while  they  should  not  be  extravagant, 
should  always  be  generous. 

These  considerations  are  not  new.  They  have  long 
been  acted  upon  by  foreign,  as  well  as  American  Courts 
of  Admiralty ;  and  by  merchants  and  underwriters  in 
many  cases,  never  brought  before  the  Courts.  Indeed, 
I  think  it  might  be  added  that  the  merchants  have  gen- 
erally applied  the  rule  of  the  maritime  law  with  a  gen- 
erosity more  liberal  than  that  sometimes  exhibited  by 
the  Courts. 

The  facts  attending  the  saving  of  this  wreck  do  not 
require  at  my  hands  any  extended  examination  to  enable 
me  to  determine  the  amount  of  salvage  to  be  decreed. 
It  is  a  case  of  a  derelict,  and  no  one  appears  as  claimant. 
I  content  myself  with  adopting  the  language  of  Judge 

Story  in  the  case  of  the  brig (1  Mason^  p.  377,  Eowe  v. 

the  brig .)    "  In  cases  of  derelict,  the  old  rule  should 

still  be  considered  as  a  subsisting  but  flexible  rule,  that, 
prima  facie^  the  salvors  are  entitled  to  a  moiety  ;  and  it 
is  incumbent  on  the  claimant  to  establish  that,  under  the 
special  circumstances  of  the  case,  a  different  measure 
ought  to  be  applied." 

I  therefore  award  to  these  salvors  one  half  the  pro- 
ceeds of  this  vessel  and  cargo,  as  their  salvage  reward  m 
this  case  ;  and  as  the  value  of  the  property  is  not  great, 
and  no  one  has  appeared  to  claim  it  and  avoid  the  ex- 
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pense  of  the  proceedings  by  payment  or  tender,  and 
inasmuch  as  the  expenses  of  the  custody  and  storage  of  the 
cargo  and  of  taking  proof  of  the  facts  have  been  consid- 
erable, I  shall  direct  that  the  proctor's  and  clerk's  costs 
only,  be  deducted  from  the  gross  proceeds,  and  that  the 
marshal's  and  commissioner's  fees  be  paid  out  of  the 
.proceeds  remaining,  after  payment  of  the  salvage  as 
awarded.  It  was  urged  upon  the  argument,  that  a 
counsel  fee  should  also  be  awarded  out  of  the  fund,  if 
not  to  each  advocate,  at  least  to  the  one  originating  the 
proceedings;  but  I  see  nothing  in  the  case  to  call  for 
such  additional  allowance. 

There  remains  to  determine  in  what  proportions  the 
salvage  shall  be  distributed  among  the  salvors.  Upon  this 
question  it  has  been  urged  in  behalf  of  the  passengers, 
that  the  owner  of  the  Georgiana  should  receive  but  a 
small,  if  any,  part  of  the  award,  inasmuch  as  he  did  not 
personally  partake  of  the  risk  or  share  in  the  labor.  But 
I  cannot  give  to  this  proposition  my  assent.  Were  such 
a  doctrine  established,  it  would  defeat  the  object  of  the 
law ;  for  let  .owners  understand  that  they  derive  no  ben- 
efit from  the  performing  of  salvage  services  by  their 
vessels,  and  orders  to  their  masters  to  avoid  rendering 
the  services  will  soon  follow. 

The  contrary  rule  is  too  firmly  established  to  be  now 
shaken.  Courts  of  Admiralty  in  all  cases  not  only  give 
consideration  to  the  claim  of  an  owner  to  participate  in 
salvage  awarded,  but  in  the  distribution  give  him  a  liberal 
share.  As  to  what  this  share  should  be,  while  there  is 
no  rigid  rule,  there  is  in  the  Court  of  Admiralty  a  well 
established  "habit." 

In  ordinary  cases,  the  habit  of  the  Court  is  to  give  to 
the  owners  one-third  of  the  amount  (The  Henry  Ewbank, 
1  Sum.y  p.  426),  and  no  reason  is  seen  for  deviating  from 
the  rule  in  the  present  case.  One-third  of  the  salvage 
awarded  will  accordingly  be  paid  to  the  owner  of  the 
Georgiana.    The  claim  of  the  master  of  the  Georgiana,, 
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Captain  Foster,  stands  next  in  rank.  The  proofs  show 
that  the  salvage  service  in  question  was  performed  under 
the  immediate  orders  and  superintendence  of  the  master. 
He  boarded  the  wreck,  and  directed  the  labor  of  prepar- 
ing it  for  a  successful  voyage  to  a  port  of  safety.  He 
detailed  his  chief  mate  to  navigate  the  wreck,  and  was 
thereby  compelled  to  take  upon  himself  double  duty  on 
his  own  vessel.  He  kept  the  wreck  in  sight  until  it  was 
anchored  in  New  York.  The  responsibility  of  the  adven- 
ture firom  beginning  to  the  end  was  upon  him,  and  to  this 
element  in  his  case  I  give  much  consideration.  As  a 
clasSy  the  masters  of  our  commercial  vessels  receive  no 
extravagant  compensation,  while  they  are  compelled  to 
assume  great  responsibilities,  and  the  full  weight  of  this 
responsibility  they  are  often  made  to  feel  when  a  voyage 
or  adventure,  although  undertaken  and  conducted  ac- 
cording to  their  best  judgment,  under  the  circiunstances, 
proves  in  the  end  disadvantageous  to  the  owner.  I  con- 
sider, therefore,  not  only  the  labor  of  this  master,  but  his 
rank  and  responsibility,  in  fixing  the  portion  to  be  given 
him,  and  shall  give  him  a  liberal  reward.  There  remain 
the  claims  of  the  passengers  and  crew.  It  appears  from 
the  proofs,  that  the  Georgiana  had  on  board,  in  addition 
to  her  crew,  six  persons  who  were  in  the  employ  of  the 
owner,  and  were  being  transported  by  him  to  New  York 
at  his  expense.  Two  of  these.  Cousins  and  Buckley, 
formed  part  of  the  crew  which  navigated  the  wreck  into 
port.  On  the  part  of  Cousins,  it  is  insisted  that  he  is 
entitled  to  an  original  and  liberal  portion  beyond  that  of 
any  person  composing  that  crew.  I  have  examined  the 
evidence  touching  the  services  of  this  libellant  with  care, 
but  do  not  find  that  it  discloses  any  extraordinary  labor 
performed  by  him.  So  far  as  navigating  the  vessel  into 
port  is  concerned,  all  on  board  shared  in  the  labor  alike, 
and  little  weight  can  be  given  to  the  fact  that  he  helped 
to  lower  the  stem  boat,  or  was  first  on  the  deck  of  the 
schooner.    Nor  was  any  especial  skill  as  a  navigator  at 
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any  time  displayed  or  required  on  the  part  of  this  pas- 
senger. It  is,  however,  shown  that  he  had  acted  as  chief 
mate  on  other  vessels,  and  his  counsel  was  sought  by  the 
master  of  the  Georgiana,  as  to  undertaking  to  save  the 
schooner.  He  boldly  urged  action,  and  sustained  his 
advice  by  taking  the  lead  under  the  master,  in  the  meas- 
ures adopted  to  effect  the  salvage.  A  timorous  opinion 
expressed  by  him,  or  less  vigorous  action  on  his  part, 
might  have  led  the  master  to  avoid  taking  the  responsi- 
bility of  attempting  to  get  the  vessel  into  port,  and  for 
this  reason  a  larger  portion  should  be  awarded  to  this  pas- 
senger than  can  be  claimed  by  the  passenger  Buckley,  or 
even  the  mate.  Cousins  and  Buckley  were  the  only 
persons  out  of  six  passengers  who  took  any  part  in 
effecting  the  salvage.  The  boat  returned  from  the  wreck 
for  volunteers  to  form  a  crew,  and  none  of  the  passen- 
gers would  volunteer  but  Buckley.  Because  of  their 
refusal  to  volunteer  when  solicited,  I  refuse  these  persons 
any  portion  of  the  reward  (The  Baltimore,  2  Dod.  132). 
The  remainder  of  the  salvage  is  to  be  distributed  among 
the  crew  of  the  Georgiana.  Buckley,  however,  should 
be  included,  and  rank  with  the  mate.  I  should  refuse  all 
costs  of  his  libel  to  Buckley  if  there  were  not  some 
special  circumstances  which  justified  an  additional  libel 
in  his  behalf.  In  ordinary  cases,  but  one  libel  should  be 
filed,  and  costs  allowed  for  but  one. 

Let,  therefore,  the  clerk's  and  proctor's  costs,  when 
taxed,  be  first  paid  out  of  the  proceeds  in  Court,  and  one- 
half  the  remainder  be  divided  into  twenty-one  equal 
shares.  Let  the  owner  have  seven  shares.  Let  the 
master,  Foster,  have  five  shares.  Let  Cousins,  the  pas- 
senger, have  three  shares;  and  let  the  remaining  six 
shares  be  divided  among  the  crew,  including  Buckley, 
making  six  in  all,  according  to  their  respective  rates  of 
wages  as  proven.  Buckley  to  be  rated  with  the  mate, 
and  the  crippled  sailor,  who  was  upon  the  articles  at 
nominal  wages,  to  be  rated  at  $10  per  month. 
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And  let  the  costs  of  the  marshal  and  the  commission- 
er's fees,  when  taxed,  be  paid  out  of  the  remaining 
proceeds. 


NOVEMBER,  1866. 

THE  UNITED  STATES  v.  300  BAEEBLS  OF 
WHISKEY. 

Internal     Revenue. — Practice. — Bonding   Property  under  Seiz- 
ure.— Powers  of  the  Court. 

This  property  was  proceeded  against  under  Ihe  Internal  Revenue  A'  ts  of  June 
30, 1864,  and  March  3,  1865.  The  property  being  under  seizure  hy  tlie  mar- 
shal, the  claimant  applied  for  leave  to  bond  it. 

^sld,  That  the  Court  has  power,  independent  of  any  statute,  to  discharge  upon 
bail  property  in  custody,  in  cases  of  seizure  under  the  Import  Act 8,  whether 
apon  land  or  water. 

That  the  same  power  exists  in  the  present  case  under  the  48th  and  60th  sections 
of  the  Revenue  Act  of  June  80,  1864. 

This  was  an  application  on  the  part  of  the  claimant  of 
the  property  seized,  to  have  the  same  delivered  to  him 
upon  giving  security  in  the  amount  of  the  value  thereof. 
The  motion  was  founded  upon  a  petition  showing  that 
the  property  was  proceeded  against  for  a  violation  of  the 
Internal  Eevenue  Act,  passed  June  30,  1864,  and 
amended  March  3,  1865 ;  that  upon  filing  the  informa- 
tion, process  was  issued  against  the  property,  and  the 
same  was  seized  by  the  marshal  and  taken  into  his  cus- 
tody without  objection  on  the  part  of  the  Collector  of 
Internal  Eevenue,  and  was  still  in  the  custody  of  the 
marshal  under  the  process  in  this  cause,  and  that  no 
opportunity  existed  to  try  the  cause  at  the  then  present 
term. 
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For  the  United  States,  B.  D.  SiUim4m,  Esq.,  U.  8. 
District  Attorney. 

For  claimants,  Messrs.  Cooper  cfe  Roe. 

Benedict,  J.  The  act  to  provide  Internal  Eevenue 
nowhere  in  express  terms  confers  upon  any  Court  the 
power  to  deliver 'to  the  claimant  on  bail,  pending  the 
proceedings,  the  property  claimed  to  be  forfeited  to  the 
United  States  under  its  provisions.  Nor  do  I  find  that 
by  express  provision  or  by  implication  the  power  is 
withheld.  It  is  true,  that  the  proviso  to  section  48  seems 
to  contemplate  in  certain  specified  cases,  the  giving  of  a 
bond  to  the  assessor  to  be  by  him  filed  in  the  office  of 
the  Commissioner  of  Internal  Eevenue,  but  it  does  not 
appear  that,  in  such  cases  even,  the  order  of  the  Court 
can  be  dispensed  with.  What  construction  should  be 
given  to  section  48  it  is  not  necessary,  however,  to  de- 
cide here,  inasmuch  as  in  the  case  before  the  Court,  the 
privilege  is  not  asked  upon  the  ground  that  the  property 
is  perishable  or  otherwise,  within  the  proviso  of  that 
section.  But  although  the  act  does  not  by  express  terms 
confer  the  power  here  sought  to  be  invoked,  it  is  appar- 
ent that  the  intention  of  the  act  was  that  proceedings 
under  it  should  conform  in  this  respect  to  the  methods 
heretofore  pursued  in  cases  of  seizure  under  previous 
revenue  laws.  Thus,  section  48  provides  that  the  pro- 
ceedings to  enforce  forfeiture  under  the  act  shall  be  **  in 
the  nature  of  proceedings  in  rem"  while  section  50  pro- 
vides that  the  act  of  March  2,  1833,  entitled  "  An  act  to 
provide  for  the  collection  of  duties  and  imposts,"  shall 
extend  to  all  cases  arising  under  the  laws  for  the  collec- 
tion of  internal  revenues.  Now,  section  2  of  the  act  of 
1833,  expressly  provides  that  all  property  taken  or  de- 
tained by  any  officer  or  other  person  under  the  authority 
of  any  revenue  law  of  the  United  States  shall  be  irre- 
pleviable, and  shall  be  deemed  to  be  in  the  custody  of 
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the  law,  and  subject  only  to  the  orders  aiid  decrees  of  the 
Courts  of  the  Umted  States  h(wmg  jurisdiction  thereof 

These  provisions,  taken  together,  seem  to  me  to  war- , 
rant  the  conclusion  that  if  the  Courts  of  the  United 
States  have,  in  cases  of  seizure  upon  land,  under  the 
import  acts,  the  power  independent  of  any  statute,  to 
discharge  upon  bail  property  in  custody,  the  power 
exists  in  a  case  like  the  present.  No  reason  is  seen  why 
this  power  should  not,  in  a  proper  case,  be  exercised  as 
well  in  cases  of  seizure  under  the  Internal  Eevenue  Act, 
as  in  cases  of  seiziure  under  the  import  acts. 

Now  the  power  of  releasing  property  upon  bail,  pend- 
ing the  proceedings,  has  been  in  constant  exercise  in 
most,  if  not  all  cases  of  seiziure  under  the  import  acts,  and 
been  deemed  to  be  one  of  the  inherent  powers  of  the 
Court  over  property  in  its  custody.  Indeed,  it  would 
seem  to  be  a  power  necessary  to  the  proper  exercise  of  the 
jurisdiction  of  the  Court  in  most  cases,  iw  rem^  for  in  such 
cases  the  proceedings  might  sometimes  prove  futile,  and 
the  decree,  when  made,  a  barren  one,  without  the  exer- 
cise of  such  a  power. .  So  in  cases  of  property  seized 
upon  the  waters  for  a  violation  of  the  revenue  laws, 
the  order  to  deliver  on  bail  has  been  an  order  almost  of 
course,  and  this  too  without  any  statute  conferring  the 
power,  but  by  mere  rule  of  Court.  This  practice,  in 
such  cases,  has  been  adjudged  upon  appeal  to  be  war- 
ranted by  law,  and  judgment  given  upon  bonds  so  taken. 
(The  AUigator,  1  Gal.  145,  SUyry,  J.) 

Nor  has  the  exercise  of  this  power  been  confined  to 
seizures  upon  the  waters.  The  case  of  the  United  States 
V.  Woolen  Cloth  (1  Paww,  435),  was  a  case  of  a  seizure 
upon  land.  Thompson,  J.,  there  held  that  a  bond  taken 
in  the  District  Court,  upon  request  of  the  claimant  to 
obtain  an  order  for  the  discharge  of  the  property  pend- 
ing the  proceedings,  was  valid,  and  the  point  being  taken 
that  no  statute  authorized  the  taking  of  the  bond,  the 
Court  so  held,  but  declared  the  power  to  be  one  of  the 
2 
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inherent  powers  of  the  Court,  to  be  exercised  in  its  dis- 
cretion, independent  of  any  statute. 

The  practice  which  has  grown  up  under  these  de- 
cisions has  proved,  I  think,  a  beneficial  one,'  not  only  to 
claimants,  but  to  the  Government.  Any  other  practice 
would  be  likely  to  entail  upon  the  Government  large 
expenses  for  the  storage,  custody  and  care  of  all  property 
seized  as  forfeited.  Property  held  during  long  periods 
to  await  the  result  of  litigation,  is  necessarily  subject  to 
great  risk  of  loss  by  fire,  by  thieves,  &c.  This  very  case 
may  be  taken  as  an  illustration.  These  three  hundred 
casks  of  whiskey  of  a  certain  proof,  now  worth  $23,449, 
are  on  storage,  and  if  not  bonded,  must  remain  in  cus- 
tody until  the  final  termination  of  the  action.  Oan  any 
one  doubt  that  the  risk  of  its  turning  out  at  the  end  of 
the  litigation  less  in  quantities,  proof  and  value,  is 
greater  than  the  risk  of  the  solvency  of  competent 
sureties,  carefully  selected  and  sworn? 

It  seems  to  me,  therefore,  that  the  power  in  question 
is  one  conducive  to  justice,  and  must  be  considered  as 
resting  both  on  principle  and  authority. 

I  have  given  this  question  more  careful  attention,  be- 
cause it  was  suggested,  on  the  part  of  the  Government, 
that  a  diflferent  opinion  has  been  expressed  in  another 
district.  I  do  not  learn,  however,  that  any  case  like  the 
present  has  been  passed  on.  Here  the  property  is  in  the 
actual  custody  of  the  marshal,  and  the  District  At- 
torney does  not  oppose  the  application.  In  such  a  case, 
no  Court,  to  my  knowledge,  has  denied  its  power  to  dis- 
charge on  bail ;  while  it  is  believed  that  the  power  has 
been  exercised  in  many  districts  in  cases  under  the 
internal  revenue  acts,  and  that  without  question. 

It  may  perhaps  be  proper  to  add,  that  the  Commis- 
sioner of  Internal  Eevenue  denied  an  application  made 
to  him  for  the  discharge  of  this  whiskey  on  bail  as  per- 
ishable, as  appeared  by  his  letter  made  part  of  the  mo- 
tion papers,  and  added. 
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"The  Court,  however,  in  which  proceedings  for  for- 
feiture are  now  proceeding,  has  jurisdiction  of  the  mat- 
ter, and  can  order  a  release,  if,  in  its  judgment,  such 
release  is  proper."  The  motion  for  the  release  of  the 
property  is  therefore  granted,  and  an  order  to  that  effect 
will  be  entered,  upon  filing  in  Court  a  bond  in  the  value 
thereof,  as  fixed  by  appraisers  appointed  by  the  Court ; 
the  bond  to  be  in  a  form  approved  by  the  District  At- 
torney, and  executed  by  two  sureties  to  be  approved  by 
the  District  Attorney  and  Clerk. 

The  importance  of  having  the  practice  in  this  class  of 
cases  uniform  throughout  this  Circuit,  has  led  me  to 
submit  this  opinion  to  the  presiding  Justice  of  the  Cir- 
cuit, and  he  concurs  with  me  in  the  view  I  have  taken 
of  the  law. 


JANUARY,  1866. 

THE  SHIP  EMPIEE  AND  CAEGO. 

MonoN  TO   Remand  Vessel    into    Custody,  and    Cancel    Stipu 

LATION. 

Where  a  Teasel  and  cargo  were  libelled  for  salvage,  and  bonded  in  their  full  value, 
and  thereafter  the  owners  of  the  cargo  filed  a  libel  against  the  vessel,  claiming 
to  recover  the  damages  occasioned  to  the  cargo  by  the  disaster  out  of  which  the 
salvage  claim  arose,  to  an  amount  equalling  the  value  of  the  vessel,  and  there- 
upon, before  this  process  was  returned,  the  stipulators  for  value  in  the  salvage 
case  applied  to  have  their  stipulations  cancelled,  and  the  vessel  remanded  to 
custody,  under  the  process  in  the  salvage  case ; 

Hddf  That  the  application  was  premature,  and  could  not  be  entertained  before 
the  process  was  returned,  and  notice  published  as  required  by  the  rules,  because 
till  then  all  parties  were  not  before  the  Court. 

Whether  relief  could  be  given  in  such  a  case,— quere. 
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On  June  23d,  1865,  a  libel  was  filed  against  the  ship 
Empire  and  her  cargo  by  Nathan  E.  Edmonds  and  others, 
representing  the  steamer  Andrew  Fletcher,  to  recover 
salvage  for  having  pulled  the  ship  off  from  the  shoals  near 
Cape  Hatteras.  On  the  same  day  another  libel  was  filed 
by  Samuel  Greenwood,  who  was  on  board  the  steamer, 
on  behalf  of  all  persons  interested,  for  the  same  cause  of 
action.  The  two  actions  were  consolidated  by  order  of 
the  Court.  Moses  Taylor  &  Co.  appeared  as  claimants 
of  the  vessel,  and  John  F.  Schepeler  appeared  as  claim- 
ant of  the  cargo,  and  they  gave  stipulations  respectively 
for  the  value  of  the  vessel  and  the  cargo,  whereupon  both 
vessel  and  cargo  were  discharged  from  custody. 

On  Nov.  22d,  Schepeler,  the  owner  of  the  cargo,  filed 
a  libel  against  the  ship,  alleging  that  the  vessel  was  got 
on  shore  by  the  wrongful  negligence  of  the  master  of  the 
ship,  and  that  the  vessel  was  liable  for  the  damages  oc- 
eamoned  to  the  cargo  thereby  to  an  amount  exceeding 
the  value  of  the  vessel.  The  vessel  was  again  seized 
under  process  issued  in  this  action,  and  while  she  was  in 
custody,  yet  another  libel  was  filed  against  her  by  Prince 
S.  Borden,  on  behalf  of  all  persons  interested  in  the 
steamer  Arkansas,  claiming  to  have  been  also  active  in 
rendering  salvage  services  to  the  Empire  on  the  same 
occasion.  Process  was  also  issued  against  the  vessel 
in  this  action.  Before  the  notices  required  under  these 
processes  had  been  returned  as  duly  published,  the 
agent  of  the  owner  of  the  ship  who  had  given  the  stipu- 
lation for  her  value  in  the  first  cases,  applied  to  the  Coiurt 
on  notice  to  all  the  libellants,  on  a  petition  setting  forth 
that  the  owner  was  a  non-resident,  and  that  he  had  given 
the  stipulation  in  question  for  the  owner's  account,  with 
no  security  except  the  vessel  herself,  and  that  that  secu- 
rity was  endangered  by  the  filing  of  the  latter  libels,  and 
praying  that  the  marshal  might  be  directed  to  hold  the 
vessel  under  the  processes  issued  in  the  first  salvage 
action,  as  well  as  under  the  latter  processes,  and  that 
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the  stipulation  which  he  had  given  for  the  value  of  the 
vessel  might  be  cancelled. 

The  motion  came  on  to  be  heard  on  Jan.  5, 1866.  The 
cases  of  Henderson  v.  The  Union,  and  Gardiner  v.  The 
White  Squall,  decided  by  Judge  Nelson  in  the  Circuit 
Court,  were  referred  to  on  the  argument. 

For  the  motion,  Messrs.  Miller,  Peet  <&  Nichols. 
In  opposition,  Mr.  Whiting  and  Mr.  Choate. 

Benedict,  J.  The  present  motion,  if  it  can  be  enter- 
tained at  any  time,  is  at  this  time  premature,  inasmuch 
as  theprocesses  issued  upon  the  latter  libels  have  not 
been  returned.  When  they  have  been  returned,  and  no- 
tice shall  have  been  published  in  the  usual  way,  the  mo- 
tion may  be  renewed,  but  in  the  present  position  of  the 
actions,  it  must  be  denied. 

I  think  it  proper  to  add  for  the  information  of  coun- 
sel, that  in  addition  to  the  cases  cited,  there  exists  a  case 
bearing  upon  the  question  involved,  which  was  decided 
by  Judge  Betts.  I  allude  to  the  case  of  the  steamer 
Jewess.* 


•  December,  1864. — United  States  District  Court,  Southern  District  of  New  York. 
Herman    T.  lAvingston  v.  Hie  Steamship  Jewess  /   John  L.  Lockioood  v.  The 


These  were  motions  in  behalf  of  a  stipulator  to  be  discharged  from  his  under- 
takings. The  vessel  was  arrested  on  process  of  attachment  in  each  suit,  and 
thereupon  Mr.  Sands,  the  petitioner,  entered  into  stipulations  in  each  case  for 
costs,  and  also  to  satisfy  the  final  decree,  and  the  vessel  was  accordingly  dis- 
charged from  arrest  in  the  causes. 

On  the  next  day,  August  10,  the  vessel  was  again  attached  under  process 
issued  in  behalf  of  seamen.  She  remained  in  custody  under  that  process,  and  nu- 
merous others  issued  in  behalf  of  material  men,  until  she  was  sold  by  consent  of 
all  parties  (since  these  moti  ms),  and  the  proceeds  brought  into  Court,  the  rights  of 
all  parties  to  remain  unaffected  by  such  sale.  The  stipulator  now  moves  to  be 
exonerated  from  his  undertaki];igs,  and  that  the  stipulations  be  vacated  by  order 
of  the  Court. 
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Hdd  by  the  Court,  Brrrs,  J.,  That  though  a  stipiilation  to  respond  to  the  final 
decree  be  given  on  the  discharge  of  property  from  arrest,  still  the  r«f  is  not  re- 
garded as  discharged  from  the  jurisdiction  of  the  Court,  so  as  not  to  be  reclaim- 
able  on  the  same  process,  if  the  equities  and  rights  of  the  parties  demand  it.  And 
accordingly  the  Court  will  order  additional  sureties  to  the  stipulation,  or  re-arrest 
the  property  to  satisfy  the  lien  upon  it,  upon  proof  that  the  libellant  is  Uke  to  be 
prejudiced  by  leaving  it  on  the  ball  substituted  in  its  place.  But  there  is  not 
equal  equity  in  favor  of  the  stipulator  to  authorize  his  discharge  from  his  under- 
taking, on  restoring  the  property  to  the  custody  of  the  Court.  And  it  is  clear, 
upon  the  principles  of  the  Admiralty  practice,  that  the  stipulator  cannot  do  this 
at  his  option  (  Ware,  296),  nor  can  it  be  done  by  order  of  the  Court,  merely  at  the 
instance  of  the  stipulator  and  for  his  relief.  He  is  regarded  as  voluntarily  hav- 
ing made  a  c&rwentional  undertaking  with  the  libellant,  which,  in  the  ordinary 
course  of  an  Admiralty  action,  concludes  him  from  its  conception  to  its  com- 
pletion. 

But  that  another  element  of  equity  has  been  mingled  with  this  case  by  the  re- 
arrest  of  the  property ;  that  the  object  for  which  the  stipulations  were  given,  viz., 
that  of  allowing  the  ship  to  be  employed  in  her  appropriate  business,  was  frus- 
trated by  the  act  of  the  law,  in  no  way  promoted  or  concurred  in  by  the  stipula- 
tor ;  that  the  claimant  was  deprived  by  act  of  law  of  the  benefit  of  the  discharge, 
and  that  deprivation  was  so  nearly  concomitant  with  the  discharge  itself,  as 
equitably  to  operate  as  a  revocation  of  it^  particularly  in  respect  to  a  mere 
surety. 

That  if  the  stipulator,  immediately  upon  the  seizure  of  the  vessel  on  August 
10,  had,  upon  that  fact,  applied  to  the  Court  to  rescind  his  stipulation,  the  appli- 
cation must  have  been  granted  from  the  manifest  justice  of  not  fastening  on  him, 
as  surety,  an  obligation,  when  the  purposes  for  which  it  was  entered  into  had 
been  intercepted  and  defeated  by.  act  of  law,  and  when  no  legal  or  equitable  right 
of  the  libellants  against  the  vessel  would  be  changed  or  diminished  by  such 
discharge. 

That  as  those  rights  and  equities  remained  in  the  same  position  when  the  peti- 
tion was  presented,  the  surety  should  not  lose  his  claim  to  relief  because  he  omit- 
ted to  ask  it  at  the  earliest  day. 

The  order  therefore  is,  that  the  petitioner  be  exonerated  on  paying  the  costs  of 
this  application. 

For  the  application,  Mr,  Betts  and  Mr.  Burrill. 
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FEBRUARY,  1866.  • 

THE  PEOPELLEE  CHESAPEAKE. 

Collision  in  the  East  River. — Vessels   Crossing. — Pleading. — 
Movement  in  Imminent  Danger. 

Where  a  propeller  coming  down  the  East  River,  had  a  ferry-boat,  which  was 
crossing  from  New  York  to  Brooklyn,  on  her  starboard  hand,  and  the  ferry-boat 
kept  her  course,  as  was  admitted  by  the  answ  er — Held,  That  under  articles  14, 
16  and  18  of  the  Rales  of  Navigation,  the  propeller  would  be  liable  for  a  col- 
lision under  such  circumstance^. 

That  the  effort  on  behalf  of  the  propeller  to  make  out  a  special  case  under  article 
19  was  not  only  inconsistent  with  her  answer,  but  was  not  sustained  on  the  evi- 
dence. 

That  under  the  circumstances  it  would  have  been  prudent  for  the  propeller  to 
have  ported  her  helm  and  gone  under  the  ferry-boat's  stern,  whereas  she  did 
attempt  to  cross  her  bows,  and  that  having  selected  the  most  hasardous  of  two 
courses  open  to  her,  she  must  be  held  responsible  for  its  failure  of  success. 

That  the  excuse  that  the  ferry-boat  stopped  her  wheels  and  so  led  the  propeller 
'  to  starboard,  is  not  made  out. 

That  the  fact  that  the  propeller,  as  she  neared  the  ferry-boat,  blew  two  whistles 
and  received  two  whistles  in  reply,  does  not  alter  the  case.  The  two  whistles 
in  reply  would  amount  to  nothing  more  than  an  indication  that  the  ferry-boat 
acquiesced  in  the  right  so  claimed  by  the  propeller  to  select  her  own  method  of 
avoiding  the  former.     Moreover,  the  danger  was  then  imminent. 

The  facts  in  this  case  sufficiently  appear  in  the  opin- 
ion of  the  Court. 

For  libellants,  B.  D.  SiUiman,  Esq. 
For  claimants,  John  E.  Pa/rsons^  Esq. 

Benedict,  J.  This  is  a  case  of  collision  between  the 
ferry-boat  Manhasset,  which  was  crossing  the  East  Eiver 
from  New  York  to  Brooklyn,  and  the  propeller  Chesa- 
peake, which  was  passing  through  the  East  Eiver,  on  her 
way  to  Fort  Lafayette,  on  the  2d  of  December,  1864. 
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The  law  applicable  to  the  case,  is  to  be  found  in  the  rules 
and  regulations  for  preventing  collisions,  adopted  by  the 
Act  of  Congress  of  April  29,  1864.  By  these  regulations 
it  is  declared  to  be  the  duty  of  a  steamer,  which,  when 
crossing  so  as  to  involve  risk  of  collision,  has  the  ap- 
proaching vessel  on  her  own  starboard  side,  to  keep  out 
of  the  way  of  such  approaching  vessel,  and  the  duty  of 
the  steamer  so  approaching,  to  keep  her  course.  (Arti- 
cles 14, 18,  Act  of  April  29,  1864.)  Judged  by  this  rule, 
the  case  as  stated  in  the  answer  of  the  propeller  would 
seem  to  be  in  favor  of  the  ferry-boat ;  for  the  answer, 
while  it  admits  that  the  ferry-boat  was  crossing,  and  the 
propeller  coming  down  the  river,  the  ferry-boat  being  on 
the  starboard  side  of  the  propeller,  also  admits  that  the 
ferry-boat  kept  her  course,  and  that  the  propeller,  while 
attempting  to  cross  her  bows,  struck  her  amidships  on 
the  port  side.  Ko  fact  is  put  forth  in  this  answer  as  tend- 
ing to  take  the  case  out  of  the  general  rule ;  and  the 
fault  it  charges  upon  the  ferry-boat  is,  in  not  changing 
her  course  and  passing  under  the  stem  of  the  propeller. 
Upon  such  an  answer,  if  it  stood  alone,  the  libellants 
would  be  entitled  to  a  decree.  As  presented  to  the  Court 
upon  the  evidence,  the  case  differs  from  that  disclosed  in 
the  answer,  in  this,  that  special  circumstances  are  claimed 
by  the  respondents  to  have  been  shown,  which  rendered 
a  departure  from  the  general  rule,  as  laid  down  in  arti- 
cles 14,  16,  and  18,  necessary  and  justifiable  under  the 
proviso  of  article  19  of  the  same  act. 

This  claim  to  have  the  case  considered  a  special  one 
rests  upon  evidence  tending  to  show  that  a  sloop  and 
schooner  were  beating  down  the  river  on  the  New  York 
side,  between  the  propeller  and  the  ferry-boat,  rendering 
it  impossible  for  the  propeller  to  pass  to  the  right  and  so 
allow  the  ferry-boat  to  keep  her  course,  while  the  pres- 
ence of  another  vessel  coming  4own  the  river  behind  the 
propeller,  is  relied  upon  as  showing  that  it  was  impossi- 
ble for  her  to  stop  and  back  sooner  than  she  did. 
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With  regard  to  this  evidence,  introduced  by  the  re- 
spondents without  objection  on  the  part  of  the  libel- 
lants,  for  the  pin*pose  of  making  out  a  special  case  with- 
in the  meaning  of  article  19,  it  is  to  be  noticed  that  it  is 
inconsistent  with  the  answer.  The  theory  of  the  answer 
is,  that  it  was  possible  for  the  ferry-boat,  and  accord- 
ingly her  duty,  to  have  starboarded  her  helm,  and  so 
passed  between  the  propeller  and  the  New  York  shore ; 
but  if,  as  now  contended,  the  presence  of  a  sloop  and 
schooner,  beating  down  between  the  propeller  and  the 
ferry-boat,  rendered  it  impossible  for  the  propeller  to 
port,  it  must  have  been,  for  the  same  reason,  impossible 
for  the  ferry-boat  to  starboard  ;  and  as  to  the  impossibil- 
ity of  stopping  and  backing,  the  answer  nowhere  avers 
such  impossibility,  but  rather  implies  the  intention  on 
the  part  of  the  propeller  to  avoid  the  ferry-boat  by  keep- 
ing on. 

The  theory,  then,  advanced  upon  the  trial,  and  based 
upon  these  special  circumstances,  might  well  be  rejected 
as  irreconcilable  with  the  averments  of  the  answer. 

It  is  not,  however,  intended  to  rest  the  decision  here 
upon  a  question  of  pleading,  but  to  consider  the  whole 
case  as  disclosed  in  the  evidence.  With  this  view  I  have 
carefully  examined  the  testimony  relied  upon  as  showing 
that  the  propeller  was  prevented  from  porting  by  the 
presence  of  other  vessels,  and  while  I  find  positive  evi- 
dence that  a  sloop  and  schooner  were  beating  down  the 
river  at  the  time  in  question,  I  also  find  evidence  which 
satisfies  me  that  these  vessels  were  not  in  a  position  to 
interfere  with  the  propeller  in  any  attempt  she  might 
have  made  to  pass  under  the  stem  of  the  ferry-boat. 
The  controlling  evidence  upon  this  point  is  found  in  the 
testimony  of  the  master  of  the  propeller.  This  witness, 
who  was  at  the  wheel,  directing  the  navigation  of  his 
vessel,  states  that  when  he  saw  the  sloop  and  schooner 
he  was  just  below  Jackson  Street;  that  he  starboarded 
his  helm  in  order  to  clear  them,  and  '^  held  his  sheer 
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long  enough  to  get  by  them";  that  he  "then  ported 
the  wheel,  so  as  to  steady  the  vessel,"  and  "kept  his 
course  right  down  at  full  speed."  He  also  says  that  he 
saw  the  ferry-boat  when  "in  the  act  of  passing  the  sloop 
and  schooner,"  and  not  before.  Now  the  fact  stated 
by  this  witness  that  after  he  saw  the  ferry-boat,  and 
when  on  a  sheer  towards  the  Brooklyn  shore,  he  ported 
his  wheel  and  steadied  his  vessel  on  a  coiurse  right  down 
the  river,  renders  it  highly  improbable  that  the  ferry- 
boat was  then  approaching  on  his  starboard  side, 
within  any  short  distance.  Had  the  ferry-boat,  sloop, 
and  schooner  been  so  near  each  other  as  to  render  it 
necessary  for  him  to  pass  across  and  near  to  the  bows  of 
the  ferry-boat,  as  well  as  the  bows  of  the  sloop  and 
schooner,  he  would  not  have  ported  his  helm  when  he 
did.  The  manoeuvre,  of  itself,  shows  that  the  sloop  and 
schooner,  when  passed  by  the  propeller,  were  a  sufficient 
distance  above  the  ferry-boat,  to  have  enabled  the  pro- 
peller to  pass  between  them  in  safety  and  under  the 
stem  of  the  ferry-boat. 

Other  evidence  in  the  case  confirms  this  conclusion. 
Thus  the  master  states  that  when  he  first  saw  the  ferry- 
boat— which  was  when  he  was  passing  the  sloop  and 
schooner — ^he  was  probably  three  hundred  yards  from 
her,  and  that  in  going  that  distance  in  that  tide  he  could 
sheer  his  vessel  eight  points.  Of  course,  then,  he  had 
room  to  pass  the  stem  of  a  vessel  which,  with  helm  hard 
a  starboard,  he  only  reached  to  strike  amidships.  The 
second  mate  of  the  steamer  estimated  this  distance  at  800 
yards,  and  put  the  sloop  and  schooner  1,000  yards  dis- 
tant, approaching  at  right  angles ;  while  another  witness 
introduced  by  the  respondents,  and  who  was  standing 
upon  pier  39,  stated  that  he  saw  no  vessels  near  enough 
to  interfere  with  the  movements  of  the  propeller  and 
ferry-boat.  The  testimony,  then,  of  the  respondents* 
witness— confirmed,  as  it  is,  by  several  witnesses  pro- 
duced by  the  libellants— clearly  disposes  of  the  allega- 
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tion  that  the  propeller  was  prevented  by  other  vessels 
from  passing  to  the  stem  of  the  ferry-boat. 

So  also  the  evidence  fails  to  support  the  allegation 
that  the  presence  of  other  vessels  under  the  stem  of  the 
propeller  rendered  necessary  a  departure  from  the  gen- 
eral rule  requiring  every  steamship,  when  approaching 
another  so  as  to  involve  risk  of  collision,  to  slacken  her 
speed,  or,  if  necessary,  to  stop  and  reverse.  It  would 
appear  that  there  were  some  vessels  passing  down  the 
Brooklyn  side  ;  but  the  fact  that  the  last  sharp  sheer  of 
the  propeller  to  the  Brooklyn  shore  compelled  these 
vessels  to*back  hard  to  avoid  her,  shows  that  before  that 
sheer  the  propeller  could  have  stopped  without  interfer- 
ing with  them.  And,  besides,  if  any  vessels  were  follow- 
ing the  propeller,  it  is  to  be  presumed  that  they  were 
beiBg  managed  in  view  of  the  rule  (Art.  17,  Regulations 
of  1864),  which  casts  upon  a  vessel  following,  the  respon- 
sibility of  avoiding  the  vessel  ahead,  and  were  therefore 
prepared  for  any  stoppage,  or  other  necessary  manoeuvre 
on  the  part  of  the  propeller. 

As  I  view  the  case,  then,  it  cannot  be  considered  as 
a  special  one  within  the  meaning  of  the  proviso  of 
article  19,  of  the  act  of  1864,  but  must  be  treated  as  a 
case  of  two  steam  vessels  meeting  under  ordinary  cir- 
cumstances, and  governed  by  the  general  rule. 

Accordingly,  the  burden  is  upon  the  propeller,  to 
show  that  she  adopted  timely  and  prudent  measures  to 
avoid  the  ferry-boat,  which  failed  of  succesS  by  reason 
of  some  fault  on  the  part  of  the  ferry-boat.  This  the 
propeller  has  failed  to  do.  The  prudent  measure  under 
the  circumstances,  was  to  port  her  helm  and  go  under 
the  stem  of  the  ferry-boat.  She  attempted  to  pass  her 
bows ;  and  having  selected  the  most  hazardous  of  two 
courses  open  to  her,  she  must  be  held  responsible  for 
its  failure  of  success.  But  it  is  said,  **  the  ferry-boat 
stopped  her  wheels  and  so  led  the  propeller  to  starboard 
her  helm  as  the  proper  consequent  manoeuvre,  and  after 
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she  had  starboarded,  it  was  too  late  to  again  change 
upon  seeing  the  wheels  of  the  ferry-boat  start."  This 
excuse,  which  is  not  to  be  found  in  the  answer,  is  without 
foundation  in  the  evidence.  The  testimony  of  the  pilot 
and  engineer  of  the  ferry-boat,  which  agrees  in  this 
respect  with  the  answer  of  the  propeller,  shows  that  the 
wheels  of  the  ferry-boat  were  stopped,  but  instantly  put 
in  motion  again  without  affecting  in  any  considerable 
degree  the  headway  of  the  vessel ;  while  the  testimony 
of  the  master  and  mate  of  the  propeller  is  positive  that 
no  change  was  made  in  the  course  of  the  propeller  by 
reason  of  this  momentary  stopping  of  the  ferry-boat's 
wheels.  These  two  witnesses  agree  in  the  statement 
that  the  propeller  kept  on  her  course  down  the  river 
until  the  wheels  of  the  ferry-boat  started,  and  that  it 
was  after  the  wheels  of  the  ferry-boat  were  seen  to 
start  that  the  helm  of  the  propeller  was  put  astarboard. 
Upon  the  evidence,  then,  the  stopping  of  the  wheels  of 
the  ferry-boat  cannot  avail  to  excuse  the  propeller  for 
starboarding  instead  of  porting  her  helm. 

Considerable  stress  was  laid  by  the  respondents  upon 
evidence  tending  to  show  that  the  propeller,  *'as  she 
neared  the  ferry-boat,  blew  two  whistles  as  a  signal  that 
she  desired  to  continue  her  course,"  and  received  two 
whistles  in  reply  from  the  ferry-boat ;  but  I  do  not  see 
how  this  fact,  if  it  were  clearly  proved,  would,  in  view 
of  the  other  facts  of  this  case,  materially  change  the 
aspect  of  the  defence.  Two  whistles  in  reply,  from  a 
vessel  crossing  as  the  ferry-boat  was,  would  amount  to 
nothing  more  than  an  indication  that  she  acquiesced  in 
the  right  so  claimed  by  the  propeller,  and  given  her  by 
the  law,  to  select  her  own  method  of  avoiding  the  ferry- 
boat; and  it  is  not  shown  that  at  the  time  of  the 
alleged  reply  of  the  ferry-boat,  any  change  of  course  was 
made  in  either  vessel. 

Moreover,  to  these  whistles,  as  also  to  the  starting 
of   the  wheels  of  the  ferry-boat,  the  remark  applies 
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that  the  danger  was  then  imminent.  The  master  of 
the  propeller  says  he  rang  his  four  bells  in  as  quick 
succession  as  possible,  and  as  soon  as  he  saw  the  wheels 
start,  and  yet  he  struck  the  ferry-boat  just  as  his  engine 
began  to  work  back.  No  mistake  committed  by  the 
ferry-boat  at  this  late  moment  would  excuse  the  pro- 
peller for  placing  the  vessel  in  a  position  of  such 
peril.  The  duty  to  avoid  the  ferry-boat  was  upon  the 
propeller  from  the  time  the  ferry-boat  was  seen  to 
be  crossing  on  her  starboard  side ;  and  yet,  according 
to  the  testimony  of  her  own  principal  oflftcers,  the  pro- 
peller steadied  herself  on  a  course  right  down  the  river 
and  across  the  track  of  the  ferry-boat,  and  held  that 
course,  without  change  and  at  full  speed,  until  so  near 
that  a  collision  was  imminent,  when  she  for  the  first 
time  changed  her  helm  and  then  put  it  to  starboiird. 

Upon  her  own  showing,  there  appears  to  me  to  have 
been  an  absence  of  that  care  and  skill  in  the  manage- 
ment of  the  propeller,  which  the  law  requires  of  a 
steamship  when  crossing  the  track  of  another,  and  I 
cannot  doubt  but  that  she  should  be  held  responsible  for 
the  damages  that  ensued. 

Let  the  decree  be  for  the  libellants,  with  an  order  of 
reference  to  ascertain  the  amount  of  damages.^ 

*  Thie  case  was  affirmed  by  the  Circuit  Court  on  appeal. 
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FEBRUARY,  1866. 

THE  STEAMSHIP  FAVOEITA. 

Collision  in  East  River. — Steamers  Crossing. — Ferry  Boat  ik 
Fault  for  not  Keeping  her  Course. — State  Law. — Evidence. — 
Whistles. — Apportionment  of  Damages. 

Where  a  ferry-boat  croseing  from  Brooklyn  to  New  York,  after  getting  out  of  her 
BHp,  saw  a  steamship  coming  up  the  river  which  had  abeady  sheered  to  star- 
board to  go  under  the  ferry-boat^s  stem,  and  instead  of  keeping  on,  stopped 
and  backed,  her  pilot  then  blowing  two  whistles,  but  the  steamship,  though 
stopping  and  backing,  could  not  then  avoid  the  collision,  but  struck  the  feny- 
boat  in  the  side  at  right  angles ; 

Eeldf  That  the  ferry-boat  was  in  fault  in  not  keeping  on  her  course. 

That  the  two  whistles  blown  after  the  pilot  of  the  ferry-boat  had  stopped  and 
backed,  amounted  only  to  a  notification  of  what  he  had  done,  and  gave  to  the 
steamship  no  opportunity  of  assenting  or  dissenting ;  and  dissent  on  the  part 
of  the  steamship  by  whistles  then,  would  have  availed  nothing. 

That  the  ferry-boat  was  in  fault  in  going  out  of  her  slip  at  full  speed,  without 
keeping  a  careful  look-out  for  approaching  vessels. 

That  the  steamship  was  also  in  fault  in  not  complying  with  the  State  law  in  re- 
gard to  the  navigation  of  the  East  River,  and  going  as  near  the  middle  of  it  as 
practicable. 

That  both  vessels  being  in  fiiult,  the  damages  must  be  apportioned. 

That  evidence  from  persons  on  the  bows  of  the  steamship,  not  concerned  in  her 
navigation,  but  acquainted  with  the  harbor  and  the  capacities  of  vessels,  is 
entitled  to  great  weight  on  the  question  whether  the  collision  would  have 
been  avoided,  if  the  ferry-boat  had  kept  her  course. 

The  facts  in  this  case  sufficiently  appear  in  the 
opinion  of  the  Court.  The  libel  did  not  charge  upon  the 
steamship  as  a  fault  that  she  was  not  navigated  in  the 
middle  of  the  East  Eiver,  as  required  by  the  State  law. 

For  libellants,  B.  D.  tSiU/man,  Esq. 

For  claimants,  Messrs.  Benedictj  Bwrr  <&  Benedict. 
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Bknedict,  J.  This  action  is  brought  by  the  Union 
Ferry  Co.,  owners  of  the  ferry-boat  Manhasset,  against 
the  steamship  Favorita,  to  recover  damages  for  injuries 
sustained  by  their  ferry-boat  in  a  collision  with  the 
steamship,  which  occurred  on  the  afternoon  of  the  14th 
of  April,  1865. 

At  the  time  of  the  collision  the  weather  was  clear, 
with  a  fresh  breeze  from  the  S.  S.  W. ;  and  the  tide  was 
ebb.  The  steamship  was  proceeding  up  the  East  Eiver 
to  her  berth  at  12th  Street,  New  York,  and  the  ferry-boat 
was  on  a  trip  from  her  Main  St.  slip  on  the  Brooklyn  side, 
to  the  Catharine  St.  slip  on  the  New  York  side.  The 
time  of  the  collision  was  between  three  and  four  o'clock 
in  the  afternoon.  The  place  of  collision  was  off  the 
Main  St.  slip. 

The  allegations  of  the  libel  filed  inr  behalf  of  the  Ferry 
Company  are,  that  the  ferry-boat  was  detached  from  her 
fastenings,  and  proceeded  to  the  mouth  of  the  slip,  when 
the  pilot  and  those  in  charge  perceived  the  steamship 
proceeding  up  the  river  on  a  line  across  the  front  of  said 
slip,  and  at  about  right-angles  with  the  course  of  the 
ferry-boat,  near  to  the  Brooklyn  shore,  and  at  such  a  dis- 
tance therefrom  and  from  the  ferry-boat,  that  it  would 
not  be  practicable  for  said  ferry-boat  to  cross  the 
bows  of  the  steamship,  but  to  avoid  a  collision  it  became 
necessary  that  the  ferry-boat  should  pass  to  the  left  of 
the  steamship,  2kid  between  her  and  the  Brooklyn  shore. 
That  the  pilot  of  the  ferry-boat,  immediately  on  discov- 
ering the  steamship,  reversed  his  engines,  and  also  gave 
two  blasts  of  his  whistle,  "  to  notify  said  steamship 
that  said  ferry-boat  would  so  pass  to  the  left  of  said 
steamship,  and  between  her  and  the  Brooklyn  shore, 
and  that  said  steamship  should  pass  to  the  left  of  the 
Manhasset."  That  it  thereupon  became  the  duty  of  the 
steamship  to  sheer  toward  the  New  York  shore ;  but 
the  steamship  disregarding  the  signal,  and  making  no 
response  thereto,  sheered  toward  the  Brooklyn  shore. 


U.  S.  DISTRICT  COURT  REPORTS. 
The  Steamship  Favorita. 


making  it  impossible  for  the  ferry-boat  to  pass  between 
the  steamship  and  the  Brooklyn  shore ;  and  by  reason  of 
her  paying  no  attention  to  the  signal,  and  of  her  bein^ 
sheered  toward  the  Brooklyn  shore,  she  collided  with  the 
ferry-boat,  striking  her  just  forward  of  the  port  wheel. 

This  statement  of  the  movements  of  the  ferry-boat 
challenges  attention  at  the  outset,  as  involving  a  depart- 
ure on  the  part  of  the  ferry-boat  from  the  general  rule 
which  requires  that  when  steam  vessels  are  crossing  so 
as  to  involve  risk  of  collision,  the  vessel  which  has  the 
other  on  her  own  starboard  side  shall  keep  out  of  the 
way  of  the  other,  and  the  other  shall  keep  her  course. 
(Eegulations  of  1864,  Art.  14-18.)  According  to  this 
rule,  it  was  the  duty  of  the  ferry-boat  to  keep  her  course, 
and  the  responsibility  of  avoiding  her  devolved  upon  the 
steamship.  But  according  to  the  libel,  the  persons  in 
charge  of  the  ferry-boat,  immediately  upon  discovering 
the  steamship,  assumed  to  determine  the  method  by 
which  collision  was  to  be  avoided,  and  stopped  and 
backed,  with  the  design  of  passing  the  steamship  to  the 
left,  and  between  her  and  the  Brooklyn  shore.  Under 
this  libel,  the  burden  must  be  considered  to  be  upon  the 
ferry-boat  to  justify  her  action,  and  to  show  that  the 
course  she  so  marked  out  for  the  two  vessels  was  the 
proper  one,  and  necessary  to  avoid  immediate  danger. 
This  burden  has  been  assumed,  and  in  support  of  the 
averments  in  the  libel,  the  persons  in  charge  of  the  ferry- 
boat, together  with  pilots  from  other  ferry-boats  in  the  ' 
neighborhood  at  the  time  of  the  collision,  have  been  pro- 
duced, who  concur  in  expressing  the  opinion  that  the 
action  of  the  ferry-boat  in  stopping  and  backing  was 
proper,  and  apparently  necessary  to  avoid  collision  with 
the  steamship  as  she  was  coming.  It  is  to  be  noticed, 
however,  that  some  of  these  witnesses  produced  by  the 
libellants,  put  forth  this  opinion  with  little  confidence. 
Thus  the  pilot  of  the  ferry-boat  himself  says,  "  had  we 
kept  on,  and  the  Favorita  not  changed  her  course,  there 
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would  have  been  a  collision  the  same — can't  tell  whether 
the  Favorita  could  have  sheered  enough  to  Brooklyn  to 
clear  me — don't  think  she  could  at  the  speed  she  was 
going."  Oonklin,  a  passenger  on  the  ferry-boat,  and 
who  saw  the  movements  of  both  vessels,  is  not  asked  on 
this  point ;  while  Cole,  a  pilot  called  by  the  libellant, 
who  was  on  a  ferry-boat  bound  to  the  Fulton  Ferry  slip, 
says,  "Don't  hardly  think  the  ferry-boat  could  have 
cleared  her  by  going  on." 

As  against  these  opinions,  and  in  favor  of  the  allega- 
tion of  the  answer,  that  the  ferry-boat  could  have  and 
would  have  passed  in  safety  had  she  kept  her  course, 
the  claimants  produce  the  persons  in  charge  of  the  navi- 
gation of  the  steamship,  and  also  three  persons  who 
were  standing  on  the  forward  part  of  the  steamship  from 
the  time  the  ferry-boat  appeared.  These  three  wit- 
nesses, Mr.  Erastus  W.  Smith,  Mr,  T.  F.  Secor,  and  Mr. 
Daniel  D.  Westervelt,  are  persons  acquaiuted  with  the 
harbor  and  with  the  capacities  of  vessels.  They  were 
in  no  way  responsible  for  the  management  of  the  steam- 
ship, and  they  were  watching  the  movements  of  the  two 
vessels  with  care.  The  statements  of  such  witnesses 
upon  a  question  like  this,  seem  to  me  to  be  entitled  to 
great  weight.  All  these  persons  concur  with  the  master, 
pilot,  and  mate  of  the  steamship,  in  a  positive  opinion 
that  it  was  not  necessary  for  the  ferry-boat  to  stop  to 
avoid  danger ;  but  on  the  contrary,  that  the  steamship 
could  have  passed  under  her  stem  in  safety  had  the 
ferry-boat  kept  on,  and  that  her  failure  to  keep  on  was 
the  cause  of  the  accident.  The  statement  of  Mr.  Secor 
is  emphatic ;  he  says,  "  I  say,  and  did  say  at  the  time, 
that  had  the  feyry-boat  kept  on  we  would  have  gone 
clear  under  her  stem — ^no  doubt  of  that ;"  and  several 
other  of  the  witnesses  are  equally  positive.  The  weight 
of  opinion,  therefore,  of  those  who  saw  the  occurrence, 
seems  to  me  to  be  strongly  against  the  ferry-boat  upon 
this  point. 
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This  opinion  is  confirmed  by  facts  proved  in  the  cause 
relative  to  the  manner  in  which  the  two  vessels  came 
together.  The  ferry-boat,  as  it  appears,  was  struck  not 
over  eighty  feet  from  the  Brooklyn  end  of  the  boat,  and 
when  struck  she  had  stopped  her  headway,  and  was  mov- 
ing back.  How  far  she  had  backed  is  not  clear  from  the 
evidence.  The  pilot  estimates  the  distance  as  not  over 
ten  feet.  Mr.  Westervelt  thinks  she  backed  one  or  two 
lengths.  Mr.  Smith  says  more  than  half  a  length  ;  but 
whether  the  distance  she  backed  be  ten  or  three  hund- 
red feet,  it  is  manifest  that  the  time  necessarily  occupied 
in  stoppiog  and  backmg  and  getting  stemway,  was  suf- 
ficient to  have  enabled  her,  had  she  kept  on,  to  have 
passed  more  than  eighty  feet  further  to  west,  and  so  to 
have  been  beyond  the  track  of  the  steamship.  This  is 
still  more  manifest  if  the  position  of  the  steamship  at 
the  time  the  ferry-boat  stopped  is  correctly  given  by  the 
pilot  of  the  ferry-boat.  He  places  the  steamship  at  that 
time  off  the  bulkhead  next  above  the  Fulton  Ferry  slip, 
and  while  the  steamship,  endeavoring  to  stop  as  she  was, 
would  pass  from  this  point  to  the  place  of  collision  off 
Main  St.  slip,  the  ferry-boat  would  certainly  have  passed 
more  than  eighty  feet,  and  beyond  all  possibility  of  con- 
tact with  the  steamship. 

From  the  weight  of  opinion  of  persons  comi)etent  to 
judge,  and  who  were  present,  as  well  as  from  the  posi- 
tion of  the  vessels  and  the  manner  of  the  blow,  I  con- 
clude, therefore,  that  if  the  ferry-boat  had  kept  on  her 
course,  the  steamship  would  have  avoided  her,  and  that 
she  must  be  held  guilty  of  fault  in  determining  to  pass 
to  the  left,  and  in  stopping  and  backing  when  she  did. 

It  was  urged  in  argument  on  behalf  of  the  ferry-boat, 
that  even  if  the  position  of  the  two  vessels  was  such  that 
the  steamship  could  have  passed  astern  of  the  ferry-boat 
without  danger  had  the  ferry-boat  kept  her  course,  yet 
the  ferry-boat  having  proposed  to  pass  to  the  left  by 
giving  two  whistles,  and  the  steamship  having  concurred 
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by  giving  no  dissenting  whistle,  the  steamship  must  be 
held  exclusively  responsible  for  the  manoeuvre ;  but  an 
answer  to  this  is  found  in  the  fact  clearly  proved  by  the 
libellant's  witnesses,  that  the  determination  of  the  ferry- 
boat to  pass  to  the  left  was  made  and  acted  upon  by  her 
before  she  blew  her  whistle.  She  gave  the  steamship  no 
opportunity  before  she  took  her  course,  either  to  assent 
or  dissent,  and  her  whistles,  blown  after  she  had  stopped 
aud  reversed,  amounted  under  the  circumstances  to  a 
mere  notification  of  what  had  been  already  seen  by  those 
in  charge  of  the  steamship,  that  she  was  stopping  and 
backing.  Dissent  by  whistles  at  that  time  would  have 
availed  nothing,  for  it  was  too  late  for  the  steamship  to 
break  her  sheer  and  attempt  to  pass  to  the  left. 

The  fault  of  the  ferry-boat  in  stopping  and  backing 
as  she  did  is  more  apparent  when  it  is  considered  that 
she  moved  out  of  her  slip  at  full  speed,  and  passed  a  suf- 
ficient distance  into  the  open  river,  before  she  stopped,  to 
fairly  warrant  the  persons  on  the  steamship  in  conclud- 
ing that  she  intended  to  keep  her  course,  and  that  when 
the  pilot  stopped  and  commenced  the  movement  of 
passing  to  the  left,  or  perhaps  more  strictly  prepared  to 
commence  a  movement  to  the  left,— for  there  is  no  evi- 
dence that  he  did  more  than  stop  and  back,— the  steam- 
ship had  already  ported  her  helm,  and  was  then  sheering 
towards  Brooklyn  to  pass  under  the  stem  of  the  ferry- 
boat. That  this  is  so,  appears  by  testimony  furnished 
by  the  libellant,  Conklin,  a  passenger  on  the  ferry-boat, 
states  that  after  going  out  of  the  slip  he  left  the  main-deck 
and  proceeded  to  the  c6ntre  of  the  boat,  and  then  passed 
up  to  the  upper  deck  on  his  way  to  the  pilot-house ;  that 
after  he  reached  the  upper  deck  the  pilot  rang  his  bell ; 
that  then,  when  he  for  the  first  time  saw  the  steamship, 
she  had  "a  pretty  rank  sheer  in  shore."  Thomas,  the 
lookout  on  the  bow  of  the  ferry-boat,  states  that  he  did 
not  see  the  steamship,  although  in  plain  sight  from  the 
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time  he  reached  the  mouth  of  the  slip,  until  the  stem  of 
the  ferry-boat  had  passed  fifty  feet  beyond  the  slip,  and 
that  the  ferry-boat  "  went  out  about  half  a  minute  more 
before  the  pilot  rang  the  bell,"  and  the  steamship,  he 
says,  was  then  sheering  in  towards  the  Brooklyn  shore* 
Cole,  a  pilot  also  called  by  the  libellant,  thinks  the  ferry- 
boat when  struck  was  outside  of  the  eddy.  Of  the  wit- 
nesses called  by  the  respondent,  Mr.  Secor  is  very  clear 
upon  this  point.  He  says  he  saw  the  ferry-boat  as  she 
appeared  coming  out  of  the  slip ;  that  she  continued  to 
come  out  for  some  little  space  ;  that  he  stepped  to  lar- 
board to  satisfy  himself  that  the  engine  of  the  steamship 
was  working  back,  and  saw  that  it  was ;  that  he  then  went 
to  the  bow,  and  when  he  got  there  the  ferry-boat  was  still 
on  her  course,  and  a  second  or  two  afterwards  she  stopped. 
According  to  the  evidence,  then,  I  think  it  cannot  be 
doubted  that  stopping  the  ferry-boat  when  he  did  was  a 
manifest  mistake  on  the  part  of  the  pilot  of  the  ferry- 
boat. If  the  proximity  of  the  steamship  was  such  as  to 
render  it  necessary  to  disregard  the  general  rule  which 
required  him  to  keep  on,  the  time  to  depart  from  the 
rule  was  when  the  steamship  first  came  in  sight.  Had 
the  man,  who  was  stationed  on  the  bow  as  a  lookout,  re- 
ported the  presence  of  the  steamship  as  soon  as  the  bow 
of  the  ferry-boat  passed  the  mouth  of  the  slip,  and  the 
ferry-boat  been  then  stopped  and  backed,  all  danger 
would  have  been  avoided.  If  the  steamship  was  then, 
seen,  the  action  of  the  pilot  in  moving  on  his  course  and 
out  into  the  river  shows  that  he  then  determined  that  a 
departure  from  the  rule  was  not  necessary  to  avoid  dan- 
ger. If  the  steamship  was  not  then  seen  by  the  pilot, 
there  was  great  carelessness  on  the  part  of  the  ferry-boat 
in  not  keeping  a  better  lookout.  The  tide  was  low,  and 
the  slips  and  vessels  at  her  lower  pier  prevented  her  pilot 
from  seeing  below  the  slips  until  the  boat  reached  nearly 
or  quite  to  the  end  of  the  piers.  Great  caution  was  there- 
fore required  in  passing  out.    The  boat  should  have  been 
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well  in  hand  and  a  careful  watch  kept,  so  that  the  pres- 
ence of  a  vessel  in  the  river  below  would  be  seen  at  the 
earliest  {possible  moment,  and  then  if  proceeding  on  her 
course  would  involve  danger,  she  should  have  been  at 
once  stopped  and  backed,  instead  of  pursuing  this  cau- 
tious course,  the  ferry-boat,  as  her  own  witness  proves, 
passed  out  of  the  slip  at  full  speed,  and  was  fairly  on  her 
course  and  in  the  river  before  the  lookout  discovered  the 
steamship ;  and  then,  apparently  not  noticing  that  the 
steamship  had  already  taken  a  sheer  to  pass  under  her 
49tem,  her  pilot,  without  warning  by  whistles  or  other- 
wise, stopped  and  reversed  his  engine.  The  safety  of 
the  persons  who  are  compelled  to  cross  these  ferries, 
requires  that  such  lack  of  care  should  be  condemned. 

There  remains  to  consider  whether  the  steamship 
was  guilty  of  fault.  Two  faults  are  charged  :  first,  that 
she  did  not  stop  and  back  in  time  ;  second,  that  she  dis- 
regarded the  law  of  the  State  which  requires  all  vessels 
navigating  the  East  Biver  to  keep  in  the  middle  of  the 
stream.  As  to  the  first-mentioned  fault,  I  do  not  think 
that  it  is  made  out.  The  evidence  shows  beyond  contro- 
versy that  the  steamship  stopped  and  reversed  as  soon 
as,  if  not  before,  the  ferry-boat  was  seen  to  stop,  and  the 
requirements  of  Art.  16  of  the  Begulations  of  1864  would 
be  fulfilled  by  stopping  then,  for  not  till  then  was  there 
any  serious  danger  of  a  collision.  Indeed,  the  testimony 
of  Mr.  Secor  before  alluded  to,  is  strong  evidence  that 
the  steamship  stopped  before  the  ferry-boat  did,  and  as 
soon  as  the  ferry-boat  appeared  at  the  mouth  of  the 
slip.  I  have  no  difficulty,  therefore,  in  holding  that  the 
"Pavorita"  was  free  from  fault  in  this  respect.  As  to 
the  remaining  fault  charged,  that  the  Favorita  was  being 
navigated  too  near  the  Brooklyn  shore,  there  is  perhaps 
room  for  doubt ;  but  after  full  examination  of  the  evi- 
dence, I  am  satisfied  that  she  must  be  held  guilty  of 
fault  in  this  particular.  I  fully  agree  with  the  counsel 
for  the  claimants,  that  where  the  steamship  was,  below 
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the  Fulton  Perry  slip,  is  of  no  consequence,  and  I  am 
moreover  satisfied  that  owing  to  the  fact  that  at  the 
Pulton  Perry  slip  the  river  turns,  and  above  that  slip 
the  shore  bends  rapidly  to  the  eastward— even  if  it  be 
conceded  that  the  steamshiQ^  when  she  passed  the  Pulton 
Perry  slip  was  within  two  hundred  feet  of  it,  as  claimed  by 
the  libellant,  and  that  without  excuse — still  she  could  not 
for  that  reason  be  considered  guilty  of  a  fault  which  con- 
duced to  the  collision,  because  the  course  she  was  then  on 
as  she  came  up  to  the  bend,  if  maintained,  would  carry  her, 
when  she  had  passed  the  bend,  away  from  the  Brooklyn 
shore  and  towards  the  middle  of  the  river,  and  would  have 
given  time  and  space  to  pass  on  either  side,  and  without 
risk  of  collision  of  a  ferry-boat  coming  out  of  the  Main 
St.  slip.  But  a  consideration  of  all  the  evidence  satisfies 
me  that  the  steamship,  tempted  doubtless  by  the  eddy, 
instead  of  taking  a  straight  course  from  o£f  the  DePorest 
dock,  and  so  bearing  toward  the  middle  of  the  river,  as  for 
all  that  appears  here  she  could  have  done,  followed  the 
trend  of  the  river  after  passing  the  Pulton  Perry  slip  and 
before  she  ported  to  avoid  the  ferry-boat,  which,  according 
to  the  testimony  of  her  pilot,  as  well  as  that  of  Mr.  Smith 
and  Mr.  Secor,  was  when  she  was  half  way  between  the 
Pulton  Perry  slip  and  the  Main  St.  slip.  The  testimony  of 
many  witnesses,  some  called  by  the  libellants  and  others 
by  the  claimants,  shows  that  when  the  ferry-boat  ap- 
peared at  the  mouth  of  the  slip,  the  steamship  was  much 
nearer  to  her  than  she  could  have  been  had  she  kept  as 
far  out  as  a  straight  course  from  the  Pulton  Perry  slip 
would  have  carried  her.  They  were  then  so  near  each 
other  that  the  engine  of  the  steamship  had  only  time  to 
make  one  turn  back  before  the  blow.  The  estimated 
distance  given  by  some  of  the  witnesses  for  the  libellant 
tends  to  confirm  this  conclusion.  Thus  McGinn,  the 
pilot  of  the  steamship,  puts  his  vessel  at  three  hundred 
feet  out  from  the  Pulton  Perry  slip  when  he  passed  that 
point,  while  Mr.  Secor  places  her  when  half  way  between 


EASTERN   DISTRICT  OF  NEW  YORK.  39 

The  Steamship  Favorita. 

the  Pulton  Perry  and  Main  St.  slip  at  two  hundred  or 
two  hundred  and  fifty  feet  off  the  piers.  These  dis- 
tances, if  they  are  to  be  relied  on,  would  indicate  clearly 
that  the  steamer  had  followed  the  trend  of  the  shore^ 
That  this  was  so  seems  further  to  be  indicated  by  the 
manner  of  the  blow,  which  was  nearly  at  right  angles. 
If  the  steamship  when  she  ported  her  helm  to  avoid  the 
ferry-boat  had  been  any  great  distance  out,  she  would, 
before  reaching  the  point  where  she  struck  the  ferry- 
boat, have  swung  so  far  as  to  make  the  blow  much  more 
oblique  than  it  was.  This  conclusion,  it  should  be  no- 
ticed, is  not  in  conflict  with  any  evidence  given  by  those 
in  charge  of  the  steamship  as  to  the  course  followed  by 
that  vessel  after  passing  the  Pulton  Perry.  They  give 
estimates  of  distance  which  would  indicate  no  turning 
of  the  bend,  but  they  do  not  say  that  they  kept  a  straight 
course,  and  give  no  reason  for  not  heading  towards  the 
middle  of  the  river  after  passing  the  Pulton  Perry  slip. 
After  seeing  the  ferry-boat,  the  steamship  properly 
ported  and  then  rapidly  neared  the  Brooklyn  shore ;  but 
before  she  saw  the  ferry-boat,  and  while  passing  from 
the  Pulton  Perry  to  the  point  where  she  saw  the  ferry- 
boat, she  must  have  kept  along  instead  of  away  from 
that  shore,  and  so  found  herself  in  close  proximity  to  the 
ferry-boat  when  it  first  appeared.  This  proximity  may 
well  have  tended  to  confuse  the  pilot  of  the  ferry-boat, 
and  so  have  conduced  to  the  error  he  made.  It  certainly 
gave  no  opportunity  to  make  even  a  slight  allowance  for 
any  difference  of  opinion  as  to  distance,  or  for  any  error 
of  judgment  on  either  side.  Such  a  sudden  approach  to 
a  vessel  coming  out  of  the  piers  is  precisely  what  the 
statute  was  intended  to  prevent.  The  safety  of  the  nav- 
igation in  this  crowded  port  requires  that  the  statute  be 
rigidly  enforced,  and  that  every  vessel  which  meets  with 
a  collision  while  navigating  in  violation  of  it,  should  be 
required  to  show  satisfactorily  that  such  violation  was 
not  a  cause  of  the  accident.     The  respondents  have 
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failed  to  do  this,  and  the  steamship  must  therefore  be 
held  in  fault  as  well  as  the  ferry-boat. 

The  damages  will  accordingly  be  apportioned,  and  a 
decree  entered  to  that  effect. 


MARCH.  1866. 

EDWIN  P.  TEBAT  v.  THE  SOHOONEE  EAINBOW, 
AND  JACOB  E.  DODGE. 

PrAOTIOB. — POSSBBSORT  AoTION. — ClAIM ANT's    MoTION    TO    BoND 

Bbfore  Issub  Joiked  Denied. 

Where  a  possessory  action  was  brought  by  the  owner  of  seyen-eighths  of  a  vessel, 
and  the  master,  in  possession  and  owning  one-eighth,  applied  for  leave  to  bond 
the  vessel  before  filing  his  answer,  and  while  the  Court  was  sitting  to  dispose 
of  the  admiralty  calendar ; 

Heldf  that  without  passing  upon  the  merits,  the  Court  would  deny  the  motion. 
A  motion  by  the  defendant,  to  bond  in  a  possessory  action,  is  not  ordinarily 
entertained  on  affidavits,  before  issue  joined. 

Where  no  delay  is  likely  to  attend  the  disposal  of  such  a  case  upon  the  merits, 
the  reason  for  a  delivery  upon  bail  fails. 

This  was  a  motion  on  the  part  of  the  defendant  in  a 
possessory  action  to  be  allowed  to  take  possession  of  the 
vessel  upon  a  stipulation  for  value. 

The  vessel  was  seized  on  the  first  day  of  March,  by 
virtue  of  process  issued  upon  the  prayer  of  the  libellant, 
who  alleged  in  his  libel  that  he  was  owner  of  seven- 
eighths  of  the  vessel,  and  that  the  defendant,  who  had 
theretofore  been  master  of  her,  refused  to  deliver  her  to 
him,  although  required  so  to  do.  No  answer  had  been 
filed  by  the  defendant,  but  this  application  was  made 
upon  his  aflSdavit  that  he  was  owner  of  one-eighth  of  the 
vessel ;  that  by  an  agreement  made  between  him  and  a 
former  owner  of  the  remaining  seven-eighths  he  was  to 
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be  continued  master  for  the  period  of  a  year ;  and  that 
the  present  owner  sought  to  remove  him  before  the  ex- 
piration of  the  year,  and  while  he  was  in  the  prosecution 
of  a  voyage  undertaken  before  notice  of  dismissal. 

Messrs.  Scudder  <&  Carter,  for  the  motion,  cited  the 
following  authorities :  1  JDufdap,  p.  175 ;  The  New  Dra- 
per, 4  Ch.  Boh.  225 ;  The  See  Eeuter,  1  Bod.  22 ;  The 
Kent,  32  Law  Jowmal,  105 ;  1  Parsons'  Mar.  Law,  389, 
390 ;  AhhoU  on  Ship.,  p.  167 ;  1  Lush.  495 ;  7  Cow.  670 ;  5 
Wend.  315. 

Messrs.  Benedict,  Burr  c&  Benedict,  in  opposition, 
cited  Montgomery  v.  Wharton,  Bee's  Bep.  388 ;  Boiday- 
foity.  Vol  I.  p.  332  and  334 ;  The  Johan  and  Siegmund, 
Edwards,  p.  242 ;  2  Pet.  Ad.  397. 

Benedict,  J.  Without  now  passing  upon  the  ques- 
tions argued  by  the  counsel  for  the  defendant,  and  which 
relate  in  great  measure  to  the  merits  of  the  action,  I  am 
of  the  opinion  that  the  motion  must  be  denied,  and  for 
two  reasons. 

In  the  first  place,  the  motion  is  premature,  no  issue 
having  been  joined.  In  possessory  actions,  an  applica- 
tion for  delivery  on  bail  by  a  party  who  has  not  yet 
answered  is  not  ordinarily  entertained.  Such  was  the 
ruling  in  the  strongly  contested  case  of  the  St.  Thomas, 
decided  in  1851.  Upon  a  like  application  in  that  case, 
Judge  Betts  says :  "If  the  claimants  have  any  equity  to 
prevent  the  allowance  of  the  decree  prayed  for  by  the 
libellant,  it  must  be  brought  before  the  court  by  answer. 
It  is  not  competent  to  them  to  meet  the  merits  of  the 
libel  by  motion  founded  upon  affidavit.  This,  in  effect, 
would  lead  to  a  decision  of  the  gist  of  the  case  upon 
matters  outside  the  pleadings." 

Another  reason  why  the  application  here  made  should 
not  prevail  at  this  stage  of  the  case  is,  that  the  Oourt  is 
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now  sitting,  and  has  the  admiralty  calendar  before  it. 
The  cause  can,  therefore,  be  put  at  issue  and  tried  forth- 
with. When  no  delay  is  likely  to  attend  the  disposal  of 
the  case  upon  its  merits,  the  reason  for  a  delivery  upon 
bail  fails.  Indeed,  it  has  often  been  denied  where  the 
reason  existed.  Thus,  in  the  case  of  the  bark  Onyx, 
decided  by  the  same  exi)erienced  judge,  it  was  held, 
'^  That  as  there  appears  probable  cause  for  maintaining 
the  action  upon  the  merits  of  the  libel,  the  court  will 
not  intercept  the  appropriate  remedy  to  that  right  by  a 
preliminary  order  placing  the  property  in  the  hands  of 
the  adverse  claimant,  and  giving  him  the  whole  advan- 
tage of  such  possession.  *  *  *  The  substitution  of 
stipulations  for  the  vessel  would  not  place  the  libellant 
on  the  same  footing  of  right  as  that  of  her  custody  by 
the  court,  for  if  they  are  entitled  to  the  possession  m 
specie^  that  would  not  be  secured  to  them  by  force  of  the 
stipulation,  and  if  there  be  an  entire  equality  of  interest 
between  the  parties,  the  claimant  cannot  be  aUowed  to 
secure  to  himself  the  advantage  of  possession  and  use 
of  the  vessel  by  giving  a  stipulation  for  her  value." 

The  cases  cited  were  cases  of  applications  for  deliv- 
ery on  bail,  by  a  claimant  in  possession  and  owning  one 
half  of  the  vessel.  The  reasons  above  given  seem  to  me 
to  be  conclusive  in  a  case  like  the  present,  where  the 
claimant  is  a  minority  owner,  and  no  delay  need  be  ex- 
perienced in  disposing  of  the  case  upon  the  merits. 

The  motion  is  therefore  denied,  without  prejudice  to 
a  second  application,  in  case  of  necessary  delay  in  bring- 
ing the  case  to  a  hearing. 
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DAVID  G.  OAETWEIGHT  AND  PEEDEEIOK  H. 
HAEEI80N  V.  THE  SOHOONEE  OTHELLO  AND 
CAEGO. 

Arre6t  op  Government  Property. — Bottomry  Bond. — Vessel  Char- 
tered TO  THE  Government. — Motion  to  Vacate  Process. 

Where  a  vessel  under  charter  to  the  United  States,  whose  owners  were  to  victual . 
and  man  her,  took  on  board  a  load  of  property  captured  by  the  army  of  the 
United  States  to  bring  it  to  New  York,  and  meeting  with  disaster  on  (he 
voyage,  her  master  took  up  money  on  a  bottomry  of  the  vessel  and  cargo,  and 
on  her  arrival  in  New  York  a  libel  was  filed  to  enforce  the  bottomry  bond,  and 
the  vessel  and  cargo  were  seized  by  the  marshal  under  the  process,  and  no 
appearance  being  entered  for  either  vessel  or  cargo,  the  District  Attorney  of 
the  United  States,  before  the  return  of  the  process,  applied  oa  affidavit  for  an 
order  directing  the  release  of  the  property  and  vacating  the  process,  on  the 
ground  that  Government  property  was  not  subject  to  the  process  of  the  court — 

Bddf  That  whether  the  vessel  could  be  considered  as  Government  property  under 
the  charter  was  doubtful,  and  that  such  a  question  should  not  be  disposed  of 
before  appearance,  and  on  motion. 

That  though  the  cargo  was  Government  property,  it  had  been  put  by  the  Gov- 
ernment into  the  custody  of  the  master  of  the  vessel,  and  it  was  doubtful 
whether  granting  the  order  would  put  the  Government  into  possession  of  it. 

That  the  law  of  the  case  ought  to  be  determined  upon  a  hearing  on  issues  prop- 
erly and  formally  framed,  instead  of  upon  motion. 

This  was  a  motion  to  vacate  the  process  issued  in  the 
canse.  It  appeared  from  the  papers  read  upon  the 
motion  that  the  schooner  Othello  was  chartered  by  her 
owners  to  the  Government  of  the  United  States,  at  the 
rate  of  fifty  dollars  per  day,  for  an  indefinite  period  of 
time,  the  owners  to  victual,  man,  and  navigate  the 
vessel,  and  transport  therein  such  property  as  might  be 
tendered  by  the  Quartermaster  of  the  United  States 
Army.  According  to  the  terms  of  the  charter  party,  the 
vessel  was  to  be  kept  fit  for  service  by  her  owners,  and 
all  sea  risks  to  be  borne  by  them.    Under  this  charter, 
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and  while  under  the  command  and  in  the  ixossession  of  a 
master  not  an  officer  in  the  service  of  the  United  States, 
but  appointed  and  paid  by  the  owners,  she  set  sail  from 
Wilmington  for  New  York,  laden  with  a  cargo  of  prop- 
erty which  had  been  captured  by  the  army  of  the  United 
States.  In  the  prosecution  of  her  voyage,  she  met  with 
disaster  at  sea,  and  was  compelled  to  put  into  St. 
Thomas  for  repairs.  While  there,  the  master,  in  order 
to  raise  money  necessary  to  repair  and  enable  him  to 
prosecute  his  voyage,  executed  a  bottomry  bond  in  the 
usual  form  upon  both  vessel  and  cargo,  to  secure  the 
•  sum  of  115,535,  alleged  to  have  been  borrowed  by  him 
for  the  purposes  aforesaid.  The  vessel  thereafter  pro- 
ceeded upon  her  voyage,  and  arrived  in  this  port,  when 
the  bond  not  being  discharged,  a  libel  was  filed  in  this 
Oourt  to  enforce  it,  and  the  vessel  and  cargo  taken  into 
custody  by  the  marshal  under  the  admiralty  process 
issued  according  to  the  prayer  of  the  libel. 

Before  any  appearance  or  claim  for  either  vessel  or 
cargo  had  been  entered,  the  District  Attorney,  on  behalf 
of  the  United  States,  before  the  return  day  of  the  pro- 
cess, moved,  upon  affidavits,  for  an  order  directing  the 
discharge  of  the  property  from  custody,  and  vacating 
the  process,  on  the  ground  that  the  cargo  was  conceded 
to  be  the  property  of  the  United  States,  and  that  by  vir- 
tue of  the  peculiar  provisions  of  the  charter  party  re- 
ferred to,  the  vessel  also  was,  in  law.  Government  prop- 
erty, and  as  such  not  subject  to  the  process  of  the  Court. 

For  the  United  States,  B,  D.  SiUiman,  Esq.,  Umted 
States  Dist/rict  Attorney. 

For  libellants,  J.  J.  Bidgway,  Esq. 

Benedict,  J.  According  to  my  present  impression, 
the  view  taken  by  the  District  Attorney  in  regard  to  the 
vessel  can  hardly  be  maintained.    But  however  that  may 
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be,  I  am  clearly  of  the  opinion  that  such  a  question  as  is 
raised  by  the  facts  above  narrated  should  not  be  finally 
disposed  of  before  appearance  and  upon  a  motion.  It 
does  not  yet  appear  that  the  owners  of  the  vessel,  who 
are  the  parties  responsible  for  that  i)ortion  of  the  ad- 
vances chargeable  to  the  ship,  will  not  come  forward  on 
the  return  of  the  process  and  claim  their  property,  while 
the  interest  of  the  Government  in  the  controversy,  so  far 
as  regards  the  vessel  herself,  is  certainly  very  slight,  for 
it  appears  that  the  hire  of  the  vessel  had  been  suspended 
by  the  Quartermaster  before  the  seizure  of  the  vessel, 
because  of  a  refusal  of  the  master  to  deliver  the  cargo. 
As  to  the  cargo,  the  facts  are  somewhat  different,  for 
that  is  conceded  to  be  the  property  of  the  United  States. 
It  is  property,  however,  in  no  way  connected  with  any 
active  operations  of  either  army  or  navy.  It  was  com- 
mitted to  the  custody  of  the  master  of  this  vessel,  to  be 
transported  by  him  to  this  port.  While  in  the  prosecu- 
tion of  the  voyage,  the  master,  by  reason  of  disaster  at 
sea,  has  been  compelled,  in  a  foreign  port,  to  pledge  the 
cargo  to  these  libellants,  by  way  of  bottomry ;  and  upon 
the  termination  of  the  voyage,  before  any  delivery  of 
the  property  to  any  officer  of  the  Government,  and  while 
it  still  remained  in  the  custody  of  the  master,  it  was 
seized  by  the  marshal,  by  virtue  of  process  issued  out  of 
the  Oourt  of  Admiralty,  in  an  action  brought  to  enforce 
payment  of  the  bottomry  loan ;  now,  inasmuch  as  it  ap- 
pears that  previous  to  the  seizure  by  the  marshal,  the 
Government  had  failed  to  obtain  i)ossession  of  the  prop- 
erty from  the  master  of  the  vessel,  the  order  applied  for 
here  would  not  necessarily  have  the  effect  to  put  the 
Gk)vemment  in  possession.  If  such  would  be  the  effect 
of  an  order  releasing  the  property  from  the  custody  of 
the  marshal,  because  of  the  great  hardship  of  thus,  by 
an  interlocutory  order,  made  on  motion,  without  the 
interposition  of  claim  or  answer,  depriving  the  libellants 
of  any  opportunity  to  derive  any  advantage  from  their 


46  U.  S.  DISTRICT  COURT  REPORTS. 

The  Steamer  City  of  Dublin. 

bottomry  bond,  and  possibly  of  any  opportunity  to  secure 
the  opinion  of  an  appellate  court,  I  should  feel  very  un- 
willing to  grant  the  application,  unless  I  felt  satisfied  that 
the  law  of  the  case  was  free  from  all  doubt.  What  the 
law  of  the  case  is,  should,  I  think,  be  determined  in  this 
case,  as  has  been  done  in  other  cases  where  property  of 
the  United  States  has  been  seized  by  the  marshal,  in  pri- 
vate suits,  (The  Thomas  A,  Scott,  Shipmm,  J.,)  upon  a 
hearing  upon  issues  properly  and  formally  framed. 

The  application  must,  therefore,  be  denied,  both  as 
to  vessel  and  cargo. 


APRIL,  1866. 

'  EDWAED  EOWE  v.  THE  STEAMEE  CITY  OF 

DUBLDT. 

Common  Carriea. — Loss  by  Delat  in  Dklivkry  of  Cargo. — Neoli- 
OENOB. —  Damages. — Loss  of  Market  bt  the  Closing  of  the  Season. 

Where  a  case,  containing  braid,  Ac,  for  the  mannfactnre  of  ladies*  hats,  was 
shipped  on  a  steamer,  but  was  not  detivered  to  the  consignee  for  nearly  a 
month,  notwithstanding  his  repeated  demand  of  it,  haying  been  sent  to  a  pub- 
lic store  as  a  case  without  marks,  and  it  appeared  that  the  outside  covering, 
which  was  properly  marked,  by  some  means  was  removed  from  the  case  while 
in  custody  of  the  ship,  and  the  case  itself  was  not  marked,  but  the  delivery 
clerk  saw  a  loose  covering  on  the  wharf,  and,  when  the  consignee  applied  for 
the  case,  knew  that  a  case  had  been  sent  to  public  store,  which  he  was  satisfied 
was  the  case  applied  for,  but  did  not  communicate  the  fact  to  the  consignee. 

And  where  during  the  delay  the  season  for  selling  the  goods  to  the  trade  ceased 
and  the  goods  were  thereby  diminished  in  value— 

Held,  That  on  the  evidence  the  delay  in  the  delivery  was  attributable  to  negli- 
gence on  the  part  of  the  vesseL 

That  on  the  evidence  it  was  not  negligence  to  have  no  marks  on  the  case  itself 

That  the  vessel  was  chargeable  with  the  damage  occasioned  by  the  delay  and  that 
the  diminution  In  value  was  properly  chargeable  as  an  item  of  damage. 
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This  action  was  brought  to  recover  damages  for  un- 
due delay  in  delivering  a  case  of  merchandise  shipped  in 
the  steamer  City  of  Dublin,  consigned  to  the  libellant. 
The  steamer  arrived  in  this  port  on  the  17th  of  Septem- 
ber, and  proceeded  at  once  to  discharge.  The  case  in 
question,  however,  was  not  delivered  with  the  rest  of  the 
cargo,  and,  on  application  of  the  consignee,  was  reported 
not  to  be  on  board.  As  the  manifest  showed  that  it  had 
been  actually  shipped,  it  was  supposed  to  have  been  mis- 
delivered,  and  repeated  applications  were  made  on  behalf 
of  the  consignee  to  the  agents  of  the  vessel  to  find  and 
deliver  it.  After  considerable  delay,  the  consignee  was 
informed  that  a  case,  supposed  to  be  the  one  in  question, 
was  at  a  public  store,  where  it  had  been  sent  by  the  dis- 
charging clerk,  as  a  case  without  marks.  Finally,  about 
the  14th  of  October,  the  consignee  was  informed  by  the 
agents  of  the  vessel  that  the  case  was  at  the  bonded 
warehouse,  No.  16  Washington  Street,  and  he  was  invited 
to  examine  and  identify  it,  that  it  might  be  delivered,  if  it 
proved  to  be  his  case.  The  case  was  identified  on  the 
same  day,  and  on  the  same  day  transferred  to  the  ap- 
praiser's office,  and,  after  the  usual  delay  there,  it  was 
finally  received  at  the  libellant's  warehouse  on  the  20th 
of  October,  in  like  good  order  as  it  was  when  shipped, 
save  only  that  its  canvas  covering  was  gone  and  it  was 
consequently  without  marks.  Had  the  case  been  deliv- 
ered in  the  ordinary  manner,  it  would  have  been  received 
at  the  warehouse  by  the  27th  or  29th  of  September. 

The  libellant  proved  that  the  case  contained  braid, 
composed  mostly  of  gold  tinsel,  designed  for  the  manu- 
facture of  ladies'  hats,  and  that  it  was  imported  by  him 
to  be  sold  at  wholesale  to  the  trade ;  that  no  change  in 
the  value  of  the  article  arose  till  the  5th  of  October,' 
when  its  value  was  diminished  over  fifty  per  cent.,  by  rea- 
son of  the  fact  that  the  season  for  disposing  of  the  article 
to  the  trade  then  ended ;  and  this  diminution  of  value 
he  sought  to  recover  as  damages. 
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O.  M.  Speir,  Usq.,  for  the  libellant,  after  arguing  the 
disputed  questions  of  fact  as  to  the  delivery  of  the  box, 
proceeded  to  argue— 

(1.)  Prima  facie^  the  ship  having  signed  the  bill  of 
lading,  containmg  marks  of  identification,  the  onus,  at 
least,  was  on  the  ship  to  show  that  in  some  way  the  con- 
signor or  owner  was  at  fault.  There  was  no  concealment, 
as  in  the  case  of  goods  injured  or  falling  off  in  quantity, 
where  the  shipper  cannot  know  the  contents.  In  12 
Howard  U.  S.  E.  272,  Nelson,  J.,  says,  that  when  a  bill  of 
lading  contains  the  usual  clause,  '^  shipped  in  good  or- 
der," and  adds,  '*  contents  unknown,"  the  acknowledg- 
ment of  the  master  as  to  the  condition  of  the  goods 
when  received  on  board,  extends  to  the  external  condition  of 
the  cases,  excluding  any  implication  as  to  the  quantity  or 
quality  of  the  article,  &c.  See  also  Gh.  J.  Shaw,  in  Has- 
tings V.  Pepper,  11  Pick.  43,  to  the  same  effect.  These 
authorities  bind  the  ship,  by  the  bill  of  lading,  to  the 
fair  external  condition  of  the  box  or  case  containing  the 
goods. 

The  bill  of  lading  would  be  proof  of  delivery  by  the  ship 
in  both  cases,  and  in  order  to  escape  responsibility,  in  the 
one  case  it  would  be  necessary  to  show  that  she  never 
received  the  goods,  and  in  the  other  that  she  never  de- 
tained them.  See  Bishop  v.  Mersey  &  Clyde  Navigation 
Co.,  cited  in  Pritchatd's  Admiralty  Digest,  a  Scotch  case. 

(2.)  The  respondent  is  clearly  liable  for  damages  for 
the  detention  of  the  goods,  provided  the  law  gives  the 
libellant  a  claim  against  a  carrier  for  mere  detention  by 
reason  of  the  goods  depreciating  in  value  while  thua 
detained. 

The  General  Term  of  the  Supreme  Court  of  the 
Seventh  District  in  this  State,  held  that  the  carrier  is 
not  entitled  to  damages  for  depreciation  in  the  value  of 
the  goods  for  mere  detention ;  (Jones  v.  New  York  & 
Erie  E.  E.  Co.,  29  Barb.  633.  Opinion  by  Marvin,  J.,) 
while  the  General  Term  of  the  Supreme  Court  in  the 
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Sixth  District  hold  that  such  damages  are  recoverable. 
(Kent  V.  Hudson  Eiver  E.  E,  22  Barb.  278.  Opinion  by 
E.  D.  Smith,  J.)  The  only  case  I  can  find  upon  this  pre- 
cise point  is  in  9  cT.  Scott,  N.  S.  632,  Wilson  v.  The  Lan- 
cashire &  Yorkshire  Eailway  Oo.  cited  in  99  Eng.  Com. 
Law  B.  631.  In  that  case,  all  the  judges  concur  in  the 
rule,  that  the  plaintiff  was  not  entitled  to  such  profits,  a« 
he  might  have  made  upon  receiving  the  cloth  in  due  season, 
by  reason  of  remoteness,  but  they  all  agree  that  deteriora- 
tion in  quality  may  be  taken  into  account  in  estimating 
damages,  also  diminution  of  quantity,  and  they  see  no 
reason  why  a  loss  in  the  exchangeable  value  of  the  goods 
should  not  be  taken  into  the  account. 

In  the  opinion  of  Williams,  J.,  the  case  before  this 
CoVirt  is  put  by  hypothesis,  and  it  is  not  possible  to  con- 
ceive of  a  case  more  in  point. 

It  is  to  be  observed  that  all  the  judges  in  this  last 
English  case  have  adopted  the  rule  laid  down  in  Hadley 
r.  Baxendale,  9  Exchequer  R.  341,  and  that  the  only  ad- 
ditional adjudication  we  have  had  on  this  subject,  so  far 
as  I  have  been  able  to  ascertain,  is  foimd  in  Hamilton  v. 
McPherson,  28  N.  Y.  R.  72,  where  Judge  Selden,  at  page 
77,  adopts  the  rule  as  laid  down  in  Hadley  v.  Baxendale. 
Although  this  case  decided  by  Judge  Selden,  certainly 
one  of  our  ablest  judges,  is  not  decisive  of  the  point  in 
question,  it  shows  a  concurrence  with  the  rule  adopted 
in  England,  and  leads  us  to  believe  that  that  rule  will  yet 
be  adopted  by  our  court  of  last  resort  in  this  State. 

There  are  many  reasons  why  the  commercial  commu- 
nity should  be  indemnified  for  such  loss.  Among  them 
I  may  mention  the  importance  of  the  prompt  execution 
of  orders  to  meet  a  fiuctuating  market,  where  competi- 
tion constitutes  the  very  life  of  trade  and  success  ;  the 
many  expeditious  modes  of  conveyance  among  common 
carriers,  and  the  readiness  of  merchants  who  emplod 
them,  to  pay  the  highest  price  to  secure  goods  any 
merchandise,  on  foreign  orders,  by  the  quickest  dispatch. 
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The  carrier,  therefore,  whether  by  rail  or  vessel,  will 
receive  the  greatest  patronage  who  discharges  his  plain 
duty  in  these  respects  with  the  greatest  fidelity. 

It  is,  then,  but  common  justice,  that  any  damage  sus- 
tained by  any  faulty  negligence  in  the  performance  of 
this  duty  should  be  made  good  to  any  one  who  may  sus- 
tain a  loss  thereby. 

J.  W.  Gerard^  Jr.^  for  the  respondents,  after  arguing 
that  the  failure  to  mark  the  case  itself,  was  the  cause  of 
the  whole  delay,  proceeded : 

(1.)  It  is  a  well  settled  rule  that  where  the  law  creates 
a  duty  or  charge,  and  the  party  is  disabled  from  perform- 
ing it,  and  has  no  remedy  over,  then  the  law  will  excuse 
him. 

The  cases  state  that  the  duty  of  a  carrier  to  carry  and 
deliver  safely  is  absolute,  but  to  deliver  within  a  reason- 
ble  time  is  merely  relative,  and  dependent  upon  the 
(Arcumstances  of  the  case.  The  principle  upon  which  the 
extraordinary  responsibility  of  common  carriers  is  founded, 
does  not  require  that  that  responsibility  should  be  ex- 
tended to  TIME.    Harmony  v.  Bingham,  12  N.  Y.,  99. 

When  the  goods  are  actually  delivered^  and  no  tbne  of 
delivery  has  been  specified,  carriers  may  excuse  delay  in 
delivery  by  accident  or  misfortune,  although  not  ine\'it' 
able  or  by  the  act  of  God.  Parsons  v.  Hardy,  14  Wen- 
dell, 215 ;  Wibert  v.  New  York  &  Erie  E.  E.  Co.,  12  N. 
Y.,  245  ;  Blackstock  v.  Same,  1  Bosw.  77 ;  Dows  v.  Cobb, 
12  Ba/rh.  310. 

The  discrepancy  of  opinion  on  the  question  of  dam- 
ages for  delay,  alluded  to  by  libellant's  counsel,  has  been 
set  at  rest  by  the  Court  of  Appeals  in  the  case  of  Wibert 
V.  New  York  &  Erie  E.  E.  Co.,  (12  N.  Y.,  245.) 
The  English  case  quoted  by  him  from  9  Scott,  whatever 
its  merits,  is  of  no  authority  here,  and  in  that  case  there 
was  a  delivery  at  the  wrong  place,  and  a  violation  of  the 
substance  of  the  contract  and  instructions. 
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The  carrier,  the  owner  not  being  found,  should  prop- 
erly place  the  goods  in  store,  as  was  done  in  this  case. 
Fi^e  V.  Newton,  1  Demo,  45. 

(2.)  Damages,  which  are  the  natural  though  not  the 
necessary  result  of  the  injury,  are  termed  special  damages 
and  must  he  averred  in  the  complaint.  Vanderslice  v.  New- 
ton, 4  Comstock,  133  ;  Burgardt?.  Burkhalter,  2  Ba/rb.  525 ; 
Solms  V.  Lyas,  16  Abbott,  311. 

Here  the  goods  were  not  injured,  but  there  was  a 
change  of  fashion,  not  a  necessary  result  of  any  action  of 
the  vessel,  but  an  outside  caprice. 

If  not  stated  in  the  complaint,  the  plaintilf  cannot 
prove  such  special  damages  on  the  trial.  Low  v.  Archer, 
12  N.  Y.,  282 ;  Moloney  v.  Dows,  15  Howard's  Pr.  B.,  265. 

Therefore,  no  special  damages  can  be  recovered  here 
because  not  a/verred,  and  no  other  damage  because  there 
was  none. 

The  Court,  if  they  sliould  find  liability,  should  state 
for  what  period  the  damages  should  be  assessed,  as 
the  delay  was  not  in  any  event  all  the  result  of  the  ac- 
tion of  the  respondents,  but  of  the  libellant's  clerks,  who 
by  the  testimonj^  appear  to  have  been  dilatory. 

Whether  the  libellants  and  their  employees  were  dila- 
torj^  at  the  first  or  last  part  of  the  month  makes  no  dif- 
ference,  as  the  sooner  steps  had  been  initiated,  the  sooner 
the  recovery  of  the  box  would  have  been  had  and  ended. 

(3,)  Possible  or  probable  profits  are  not  to  be  estima- 
ted on  the  question  of  damages. 

It  would  be  a  calculation  upon  conjectures  and  not 
upon  facts. 

The  subject  would  be  utterly  uncertain,  and  a  uni- 
form interest  has  been  allowed  in  its  place. 

Speculative  profits,  or  accidental  or  conseqtiential  losses 
cannot  be  estimated  as  damages.  Hamilton  v.  McPher- 
son,  28  N.  Y.  72. 

The  fashion  of  gold  tinsel  stuflF  or  its  decline  was  not 
contemplated  by  the  contract  of  carriage. 
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(4.)  The  loss  by  the  decline  in  prices  was  not  SLproxir- 
mate  consequence  of  the  delay.  Nothing  can  be  allowed 
as  legal  damages,  that  is  not  the  natural  and  proximate 
consequence  of  the  act  complained  of,  particularly  as 
there  was  no  time  fixed  for  the  delivery,  and  it  was  not 
a  part  of  the  contract. 

So  held  in  the  leading  case  on  the  point.  Wibert 
V.  N.  Y.  &  E.  E.  E.  Co.  19  Barh.  36,  48,  which  was  a 
case  for  the  detention  of  butter,  held  that  parties  could 
not  recover  for  an  enhanced  price.  See,  also,  Jones 
V.  N.  Y.  &  E.  E.  E.  Co.,  29  Ba/rb.  633. 

Benedict,  J.  Upon  the  facts  in  this  case,  the  libellant 
insists  that  the  delay  in  the  delivery  of  the  package,  was 
caused  by  the  neglect  of  the  carrier ;  while  the  respond- 
ents insist  that  the  delay  arose  in  the  first  instance, 
from  the  neglect  of  the  freighter,  in  not  having  marks 
put  upon  the  box  itself  as  well  as  upon  the  covering,  in 
which  case  it  would  have  been  delivered  instead  of  hav- 
ing been  sent  to  i)ublic  store  ;  and  that  as  soon  as  the 
case  was  known  to  be  missing,  it  was  traced  and  deliv- 
ered without  undue  delay  or  neglect  on  the  part  of  the 
vessel.  The  proofs  introduced  by  the  respective  parties, 
lead  me  to  the  conclusion  that  the  delay  in  the  delivery 
of  this  case  must  be  held  to  have  arisen  from  the  neglect 
of  the  carrier.  The  case,  as  the  bill  of  lading  shows, 
was  i)lainly  marked  upon  its  covering  when  it  was  ship- 
ped, and  it  was  also  described  by  measurement.  Cases 
of  this  kind,  the  dock  agent  of  the  vessel  thinks,  are 
usually  marked  upon  the  box  as  well  as  upon  the  cover- 
ing, but  the  weight  of  evidence  is  that  marking  the  cov- 
ering is  the  more  usual  and  a  proper  method  of  marking 
such  merchandise.  There  is  no  evidence  that  the  cover- 
ing was  insuflicient  for  the  ordinary  wear  and  tear  of  such 
a  voyage,  and  no  evidence  going  to  show  how  it  came  to 
be  removed,  as  it  was  while  in  custody  of  the  vessel.  It 
does  appear  in  evidence,  that  while  the  vessel  was  being 
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discharged,  a  loose  covering  was  seen  by  the  delivery 
clerk  on  the  dock,  lying  about  the  vessel,  but  no  exam- 
ination was  made  of  it  to  ascertain  what  marks  it  bore  ; 
and  it  also  appears  that  the  case  in  question  was  the  only 
case  of  merchandise  found  to  be  without  marks.    An 
examination  of  the  loose  covering  would  doubtless  have 
iiism*ed  a  delivery  of  this  case  with  the  rest  of  the  cargo. 
Fmrthermore,  the  delivery  clerk  of  the  steamer  says  that 
the  returns  of  the  discharge  of  the  vessel,  made  to  him 
three  or  four  days  after  her  arrival,  disclosed  to  him  the 
fact  that  a  case  of  merchandise  had  been  sent  to  the  pub- 
lic store  as  without  marks,  and  that  when  application 
was  made  on  behalf  of  the  libellant  for  the  case  in  ques- 
tion, he  was  satisfied  that  it  was  the  one  returned  as  sent 
to  the  public  store.    This,  on  the  clerk's  own  statement, 
was  within  seven  days  after  the  arrival  of  the  vessel,  and 
yet  he  did  not  inform  the  libellant  of  the  whereabouts  of 
his  case  until  some  ten  or  twelve  days  after  that.    It 
seems  to  me  that  the  interests  of  both  merchants  and  ship 
owners  require  greater  attention  to  missing  cargo  than 
is  here  shown.    The  evidence  is  that  the  case  could  have 
been   found,   examined    and    identified,   and   delivered 
within  a  day  or  two  by  prompt  attention,  and  such  atten- 
tion the  ship  owner  was  bound  to  give.    Upon  this 
branch  of  the  case  my  conclusion,   therefore,  is,  that 
there  was  such  neglect  on  the  part  of  the  carrier  in  re- 
gard to  this  shipment  a«  to  make  the  vessel  responsible 
for   any    damages    caused  by  the  undue  delay.      This 
conclusion  in  no  way  confiicts  with  the  doctrine  laid  down 
by  the  New  York  Court  of  Appeals,  in  the  case  relied  upon 
by  the  respondents.  (Wibert  v.  New  York  &  Erie  Eail- 
road  Company,  12  N.  T.  245.)    That  was  a  case  of  failure 
to  transport  within  the  ordinary  time  of  running  a  freight 
train,  and  the  cause  of  the  delay  was  that  the  amoimt  of 
merchandise  offering  for  transportation  at  the  time,  was 
beyond  the  capacity  of  the  road  to  transport  as  fast  as 
received,  and  the  Court  held  that  the  carrier  having  pro- 


54  U.  S.  DISTRICT  COURT  REPORTS. 

The  Steamer  City  of  Dablin. 

vided  all  the  trains  that  coald  with  safety  be  run  upon 
the  road,  and  having  ased  all  possible  exertion  to  for- 
ward the  merchandise,  was  not  chargeable  with  neglect. 
Here  the  delay  did  not  arise  in  the  coittse  of  the  transpor- 
tation. That  was  duly  accomplished.  But  after  the 
merchandise  had  arrived  at  the  place  of  delivery,  and 
when  there  remained  upon  the  carrier  only  the  obliga- 
tion to  land  and  deliver,  and  when  ordinary  care  on  the 
part  of  the  carrier  would  have  insured  the  successful  per- 
formance of  his  contract,  the  merchandise  was  sent  to 
public  store  and  allowed  to  remain  there  some  twenty 
days  before  notice  of  its  whereabouts  was  given  to  the 
consignee.  No  law  laid  down  by  the  Court  of  Appeals 
in  the  case  cited  by  the  respondent  would  serve  to  excuse 
the  carrier  in  a  case  like  the  present. 

There  remains  the  question  whether  it  has  been  made 
to  appear  by  the  libellant  that  he  has  sustained  any  loss 
which  can  be  recovered  as  damages  caused  by  the  undue 
delay.  The  respondent  insists  that  the  loss  in  value 
occasioned  by  the  closing  of  the  season,  if  proved,  is  re- 
mote and  cannot  be  recovered  as  a  damage  caused  by 
the  failure  of  the  carrier  to  deliver  promptly,  and  to  sus- 
tain this  view  the  opinion  of  the  Supreme  Court  of  the 
State  of  New  York  in  the  case  of  Jones  v.  The  New 
York  and  Erie  Bailroad  Company,  (29  Barb.  633,)  is  cited, 
while  in  support  of  his  demand  the  libellant  cites  the 
opinion  of  the  Supreme  Court  of  New  York  In  the  casS 
of  Kent  V,  Hudson  Eiver  Railroad  Co.,  (22  Bo/rh.  288.)  I 
do  not  consider  it  necessary,  however,  in  the  present 
posture  of  this  cause,  to  pass  upon  the  question  which 
was  raised  and  decided  in  these  two  conflicting  cases, 
and  which  was  also  passed  upon  by  the  learned  Judge 
Betts,  in  the  case  of  the  Lexington,  where,  in  a  similar 
action,  the  District  Court  of  the  United  States  gave  a 
decree  for  the  difference  in  the  market  price  of  some  seed 
which  had  been  stored  by  a  carrier  without  notice  of 
arrival  to  the  consignee,  and  so  not  received  until  a  delay 
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of  some  days  had  arisen  from  what  the  Court,  in  that 
case,  held  to  be  a  neglect  of  the  carrier,  for  the  evidence 
oflFered'here  presents  a  diflferent  question.  The  libellant 
in  this  case  has  not  attempted  to  prove  any  variation  of 
that  market  price  proved  in  the  cases  above  referred  to, 
which  would  be  dependent  upon  the  quantity  of  the  arti- 
cle in  the  market,  the  prospect  of  the  crops,  the  price  of 
gold,  possibly  even  upon  the  changing  phases  of  political 
and  national  questions,  and  various  other  contingencies 
which  in  a  commercial  centre  go  to  change  from  day  to 
day  the  selling  price  of  many,  if  not  most  commodities. 
His  proof  here  does  not  show  that  there  was  any  such 
change  of  market  price  of  the  article  in  question  during 
the  period  of  detention ;  but  he  proves  that  when  the  sea- 
son ended,  and  not  before,  there  was  a  diminution  of  value 
of  over  fifty  per  cent.,  the  natural  and  ordinary  trade  in 
the  article  having  ceased  when  the  season  terminated. 
In  the  cases  above  referred  to,  the  market  value  of  the 
butter,  sheep,  and  seed  in  controversy  there  upon  the 
day  of  arrival,  was  dependent  upon  many  contingencies 
which  do  not  present  themselves  in  the  present  case.  In 
those  cases,  the  market  value  proved  might  have  been 
affected  by  the  arrival  or  non-arrival  of  the  very  parcels 
in  question,  the  price  might  have  gone  up  in  spite  of  the 
delay,  and  so  the  detention  been  productive  of  benefit 
instead  of  loss  to  the  freighter.  In  this  case  no  possible 
advantage  could  accrue  to  the  libellant  by  the  delay. 
The  arrival  or  non-arrival  of  this  merchandise  would  not 
prevent  the  termination  of  the  season,  and  with  it  the 
end  of  that  demand  of  the  trade,  to  supply  which  the 
article  was  imported.  \Vhat  the  libellant  claims  here  is, 
not  a  loss  of  profit,  but  that  he  lost  the  opportunity  to 
dispose  of  his  goods  at  all  in  the  manner  and  for  the 
purposes  for  which  they  were  imported.  The  only  cir- 
cumstance which  caused  this  loss  was  the  lapse  of  time, 
extending  beyond  the  season.  Up  to  Oct.  5  there  was 
no  diminution  of  value.    After  that,  the  article  had  no 
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exchangeable  value  in  the  ordinary  course  of  trade,  as 
an  article  required  for  the  manufacture  of  ladies'  hats, 
but  was  only  valuable  as  an  article  to  be  held  t)ver  to 
the  next  season,  or  to  await  the  chance  of  finding  an  out- 
of-season  customer.    This  diminution  of  value  was  a 
certain  result  of  such  delay  in  regard  to  an  article  like 
this ;  and  I  can  discover  no  element  mingled  with  the 
delay  as  a  cause  of  the  loss.    It  arose  from  the  delay, 
and  from  nothing  else,  and  was  its  natural  and  immedi- 
ate result.    A  case  very  like  the  present  is  reported  in 
99  -Engr.  Com.  Lmv  R.,  p.  641,  (Nelson  v.  The  Lancashire 
and  Yorkshire  Eailroad  Company,  9  J.  Scott  N.  S.  632.) 
There  the  action  was  for  undue  delay  in  delivering  a 
quantity  of  cloth,  ordered  by  a  manufacturer  of  caps, 
which  failed  to  arrive  in  time  to  be  made  up  so  as  to  fill 
the  orders  of  the  season  which  his  travellers  had  ob- 
tained ;  and  the  Coiu't,  while  they  disallowed  all  profit 
which  would  have  arisen  from  the  sale  of  the  caps  had 
they  been  made,  allowed  to  the  plaintift'  the  diminution 
of  exchangeable  value  of  the  cloth  caused  by  failure  to 
arrive  in  time  to  be  made  up  for  the  season.    The  case 
put  by  Williiams,  J.,  of  an  order  of  ribbons  intended  to 
be  sold  at  a  fashionable  watering  place,  which  should 
be  delayed  until  the  watering  season  was  over,  so  that 
the  opportunity  of  their  sale  is  lost,  and  as  their  novelty 
and  fashion  are  gone,  they  remain  on  hand  materially 
diminished  in  value,  seems  to  be  on  all  fours  with  the 
case  presented  by  the  libellant.    The  case  before  me, 
therefore,  as  it  now  stands,  I  consider  to  be  free  from 
the  objections  raised  by  the  respondents,  and  to  disclose 
a  positive  loss  to  this  libellant,  which  can  be  recovered 
in  an  action  like  the  present,  as  the  immediate  result  of 
the  carrier's  neglect.    The  decree  must  be  for  the  libel- 
lant, with  an  order  of  reference  to  ascertain  the  amount 
of  damage  sustained.    I  do  not  consider  that  either  i)arty 
is  concluded  by  the  e%idence  given  on  the  hearing,  from 
introducing  before  the  commissioner  any  evidence  per- 
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tinent  to  the  question  of  damages,  and  intend  now  to  do 
nothing  more  than  declare  the  rule  of  damages  applica- 
ble to  the  evidence  produced  before  me. 


MAY,  1866. 

EZEA  WHITNEY   ET   AL.   v.    THE   STEAMBOAT 
EMPIRE  STATE. 

Collision  in  Hell  Gate, — Steamer  and  Schooner. — Beating  out 
Tack. — Steamer  not  Stopping. —  Evidence. — Statements  of 
Crew. 

The  schooner  Gold  Fish  was  coming  through  Hell  Gate  to  New  York,  on  an  ebb 
tide,  with  a  six-knot  breeze  from  W.N.W.  She  stood  over  from  Negro  Point, 
cloee-haaled  on  her  starboard  tack,  till  near  Halletf  s  Point,  and  then  tacked  off 
to  the  northward.  Before  going  but  a  short  distance,  she  was  run  into  by  the 
Empire  State,  which  wns  bound  from  New  York.  The  collision  occurred  in  the 
afternoon. 

For  the  steamboat  it  was  urged:  (1)  That  the  schooner,  after  coming  about,  ought 
to  have  remained  in  the  wind  long  enough  to  allow  the  steamboat  to  pass  her. 
(2)  That  the  schooner  was  negligent,  in  that  after  she  came  about  she  let  her 
dieets  flow,  and  remained  in  the  steamboat's  track.  (8)  That  the  schooner  did 
not  run  out  her  tack  towards  Halletf  s  Point 

Jleld,  That  the  circumstances  make  out  a  case  where  the  burden  of  proof  is  on  the 
steamboat  to  show  by  preponderating  evidence  that  she  was  prevented  from 
passing  in  safety  by  some  fault  in  the  management  of  the  schooner. 

That  it  was  not  the  duty  of  the  schooner  to  remain  in  the  wind.  What  the  law 
requires  of  a  sailing  vessel  in  a  narrow  channel  is  to  beat  out  her  tack,  and^  hav- 
ing done  so,  to  come  about  with  all  possible  dispatch  upon  the  other,  leaving  to 
an  approaching  steam  vessel  the  responsibility  of  being  in  a  position  to  enable 
her  to  do  so  without  danger. 

That  though  there  may  be  cases  where  a  departure  from  this  rule  would  be  justi- 
fied, and  even  required,  the  present  is  not  one.  No  sailing  vessel  in  Hell  Gate 
can  be  asked  to  check  her  headway  to  enable  a  steamboat  to  pass  her  at  Hal- 
letf s  Point. 

That  the  weight  of  evidence  is  against  the  defence  that  the  schooner's  sheets  were 
let  loose.    Testimony  of  the  men  on  board  the  schooner,  respecting  their  own 
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acte,  must  be  considered  as  outweighing  the  statements  .of  persons  from  the 
steamboat. 

That  the  rule  requiring  a  sailing  vessel  to  beat  out  her  tack  does  not  require  her 
in  all  cases  to  go  as  near  the  shore  as  the  depth  of  the  water  will  permit,  without 
reference  to  other  exigencies.  A  schooner  tacking  above  Halletf  s  Point  is  en- 
titled  to  come  about  in  time  to  insure  avoiding  the  reef  at  the  Point,  and  the 
place  must  vary  according  to  the  capacity  of  each  vessel  and  the  strength  of  the 
wind  and  tide. 

That  the  fact  that  the  answer  when  put  in  did  not  deny  the  averment  of  the  libel 
that  the  tack  was  properly  beat  out,  is  to  be  considered  on  a  conflict  of  testi- 
mony on  that  point,  even  though  the  answer  was  allowed  to  be  amended  on  the 
hearing  by  inserting  such  a  denial 

That  evidence  of  conversations  with  the  crew  of  the  schooner  is  entitled  to  little 
weight  in  determining  disputed  questions  of  fact,  especially  where  the  state- 
ments are  denied  by  the  witnesses  on  the  stand,  and  are  inconsistent  with  the 
cotemporary  act  of  demanding  pay  for  their  vessel. 

That  the  steamer  was  in  fault  in  not  stopping  in  time,  and  that,  having  selected 
the  most  hazardous  course,  by  not  waiting  till  the  schooner  had  passed  her  to 
the  northward,  and  having  failed  of  success  in  it,  she  must  be  held  responsible 
for  the  damages. 

The  facts  of  this  case  sufficiently  appear  in  the  opin- 
ion of  the  Court. 

For  libellants,  Messrs.  Benedict,  Burr  <&  Benedict. 

For  claimants,  I.  T.  WiUiams,  Esq. 

This  action  is  brought  by  the  owners  of  the  schooner 
Gold  Fish,  to  recover  damages  caused  by  the  sinking  of 
that  vessel  in  a  collision  with  the  steamboat  Empire 
State,  which  occurred  at  Hell  Gate,  in  March,  1864. 

The  proofs  presented  by  the  respective  parties,  while 
they  are  conflicting  as  to  some  of  the  main  features  of 
the  case,  establish  without  serious  conflict  the  following 
facts.  The  schooner  was  bound  to  New  York,  and  reached 
Hell  Gate  about  4:30  o'clock,  P.M.,  the  wind  blowing  then 
a  six-knot  breeze  from  about  W.N.  W.  and  the  tide  running 
the  strength  of  the  ebb.  The  steamboat  Empire  State  was 
proceeding  from  New  York,  and  when  above  Blackwell's 
Island  the  persons  in  charge  of  her  saw  the  schooner 
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approaching  the  Gate,  close-hauled  upon  her  starboard 
tack,  from  Negro  Point.  The  steamboat  then  sheered 
and  proceeded  on  toward  Hallett's  Point,  and  when  near 
the  Point,  the  wheel  of  the  steamer  was  put  hard-a-port, 
in  order  that  she  might  be  on  a  swing  to  starboard  when 
she  should  strike  the  tide  at  the  Point,  which,  owing  to 
the  abrupt  turn  of  the  Gate  there,  flows  rapidly  past  the 
Point,  over  toward  Mill  Eock,  and  at  right  angles  with 
the  channel  below.  No  other  change  in  the  helm  of  the 
steamboat  was  made,  nor  was  her  engine  then  stopped, 
and  accordingly  the  steamboat  passed  round  the  Point, 
swinging  as  she  passed  it,  till  she  came  head  to  the  tide. 
While  the  steamboat  was  on  the  turn,  the  schooner  was 
observed  to  be  coming  about.  The  engine  of  the  steam- 
boat was  then  stopped  and  backed,  but  before  the  vessel 
could  get  stemway  on  her  she  came  in  contact  with  the 
schooner,  striking  her  on  her  larboard  side,  and  cutting 
her  down  so  as  to  make  it  necessary  to  run  her  ashore 
on  Ward's  Island,  where,  being  loaded  with  lime,  she 
took  fire  and  burned  up.  These  circumstances  make  out 
a  case  where  the  burden  of  proof  is  upon  the  steamboat, 
if  she  would  avoid  responsibility  for  the  loss,  to  show  by 
preponderating  evidence,  that  she  was  prevented  from 
passing  this  schooner  in  safety  by  some  fault  in  the  man- 
agement of  the  schooner.  This  biu'den  has  been  assumed, 
and  it  is  contended  that  the  proofs  show  that  the  schooner 
was  in  fault  for  not  remaining  in  the  wind  after  she  came 
about  long  enough  to  have  enabled  the  steamboat  to  pass 
by  outside  of  her.  There  is  evidence  in  the  case  indi- 
cating that  this  view  of  the  duty  of  the  sailing  vessel 
was  entertained  by  those  in  charge  of  the  steamboat,  and 
that,  in  choosing  their  course  for  passing  the  schooner, 
they  relied  in  some  measure  upon  the  schooner's  aiding 
them  by  remaining  in  the  wind.  Indeed,  one  of  the  wit- 
nesses greatly  relied  on  by  the  respondent  makes  the 
failure  of  the  schooner  to  do  this  his  principal  groimd  of 
objection  to  the  navigation  of  the  schooner.    But  this  ob- 
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jection  rests  upon  a  misapprehension  of  the  duty  of  a  sail- 
ing vessel  under  circumstances  like  the  present.  What 
the  law  requires  of  a  sailing  vessel  in  a  narrow  channel  is  to 
beat  out  her  tack,  and  having  beat  it  out,  to  come  about 
with  all  proper  dispatch  upon  the  other,  leaving  to  the 
steam  vessel  the  responsibility  of  being  in  a  position  to 
enable  her  to  do  so  without  danger.  This  is  the  general 
rule,  and  although  there  may  be  cases  where  a  departure 
from  it  would  be  justified,  and  even  required,  the  pres- 
ent is  not  one.  In  the  swift  tide  and  dangerous  ch§.nnel 
of  Hell  Gate,  no  sailing  vessel  can  be  asked  to  check  her 
headway  to  enable  a  steamboat  to  pass  her  at  Hallett's 
Point.    (See  Twibell  v.  Steamboat  Keystone,  Nelson,  J.) 

This  objection  to  the  na\igation  of  this  schooner  must 
therefore  be  overruled.  The  next  objection  taken  by 
the  respondent  is  that  the  schooner,  after  she  came 
about  upon  her  larboard  tack,  flowed  up  her  sheets,  and 
so  remained,  with  her  broadside  to  the  steamboat,  and 
directly  in  her  course,  when  by  jjroperly  handling  her 
sails  she  could  have  gone  on  past  the  bows  of  the  steam- 
boat in  safety. 

A  careful  examination  of  the  testimony  oflfered  upon 
both  sides  as  to  this  point  has  satisfied  me  that  the 
weight  of  evidence  upon  the  point  is  clearly  in  favor  of 
the  libellants.  The  pilot  and  crew  of  the  schooner  are 
positive  in  their  statement  that  the  schooner  filled  away 
and  kept  full  till  the  instant  of  collision,  all  the  sheets 
except  that  of  the  gaflf  topsail  being  properly  trimmed. 
This  testimony  being  of  the  persons  actually  in  charge 
of  the  sheets,  and  respecting  their  own  acts,  must  be 
considered  as  outweighing  the  statements  of  persons 
from  the  other  vessel.  Moreover,  the  statement  of  the 
crew  of  the  schooner  is  confirmed  by  the  fact,  which  is 
nowhere  contradicted,  that  the  main  and  jib  sheets  were 
both  made  fast  with  an  extra  turn  which  was  not  in- 
tended to  be  unloosed  in  tacking,  and  which  was  not 
unloosed  to  make  the  tack  in  the  present  case,  and  which 
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could  not,  without  more  delay  than  here  appears,  have 
been  unloosed  after  the  vessel  came  about  head  to  the 
steamboat.  In  addition  to  this,  it  is  to  be  remarked  that 
the  answer  makes  no  allusion  to  any  such  fault  in  the  nav- 
igation of  the  schooner,  and  that  the  testimony  of  the 
crew  of  the  schooner,  which  was  given  before  the  point 
appeared  in  controversy,  when  examined  is  found  inci- 
dentally to  disprove  the  charge.  I  have  no  hesitation, 
therefore,  in  coming  to  the  conclusion  that  the  schooner 
cannot  be  held  to  be  in  fault  in  regard  to  the  manage- 
#aent  of  her  sails  after  she  came  about. 

The  remaining  fault  charged  upon  the  sailing  vessel, 
and  the  one  most  strenuously  urged,  is  that  she  did  not 
beat  out  her  starboard  tack.  The  duty  of  a  sailing  ves- 
sel to  beat  out  her  tacks  when  meeting  a  steamer  in 
narrow  water,  is  unquestionable ;  but  this  rule  does  not 
require  the  sailing  vessel  in  all  cases  to  go  as  ne:ir  to  the 
shore  as  the  depth  of  the  water  will  permit,  without 
reference  to  the  other  exigences  of  the  channel.  In 
beating  through  a  passage  like  Hell  Gate,  tacks  must  be 
made  with  reference  to  the  safe  passing  of  points  and 
shoals  ahead,  and  when  approaching  Hallett's  Point  with 
a  strong  ebb  tide,  a  sailing  vessel  is  entitled  to  come 
about  in  time  to  insure  avoiding  the  reef  at  that  point, 
although  she  may  not  be  at  the  time  of  tacking  as  near 
the  Long  Island  shore  as  the  depth  of  the  water  would 
permit  her  to  go.  The  end  of  the  southern  tack  of  sail- 
ing vessels  from  Negro  Point  is  therefore  no  fixed  point, 
but  must  vary  according  to  the  capacity  of  each  vessel 
and  the  strength  of  the  wind  and  tide  at  the  time.  This 
being  so,  it  seems  clear  that  the  opinion  of  those  engaged 
in  the  navigation  of  the  sailing  vessel,  who  knew  the 
capacities  of  their  vessel,  and  can  most  accurately  judge 
as  to  the  effect  which  the  wind  and  tide  are  having  upon 
her,  is  entitled  to  more  weight,  as  showing  the  proper 
place  for  the  tack,  than  opinions  formed  by  persons 
aboard  a  steamboat  approaching  from  below.    In  this 
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case  the  testimony  of  the  persons  on  board  the  schooner 
is  positive  and  emphatic  that  they  proceeded  as  far  upon 
the  tack  as  it  was  safe  for  them  to  go.  The  schooner 
was  in  charge  of  a  regular  Hell  Gate  pilot  of  experience, 
and  no  circumstance  is  proved  which  would  make  any 
departure  from  this  course  necessary  or  proper,  or  which 
would  be  likely  to  lead  to  any  error  of  judgment.  The 
steamer  was  in  full  view,  and  there  was  nothing  in  her 
method  of  approaching  the  tide  at  Hallett's  Point  to 
indicate  that  she  intended  to  pass  to  the  southward  of 
the  schooner.  No  alarm  upon  the  schooner  at  the  time  is^ 
shown.  She  had  a  fine  working  breeze,  and,  as  appears  in 
evidence,  was  a  vessel  which  worked  with  unusual  celerity. 
Moreover,  the  whole  tack  was  necessary  for  her  to  insure 
the  passage  of  the  Gate,  without  reference  to  the  pres- 
ence of  an  approaching  vessel.  It  would  seem  to  be  high- 
ly improbable  that  under  such  circumstances  the  pilot  of 
the  schooner  would  have  thrown  his  vessel  into  the  wind 
before  his  tack  was  accomplished,  and  when  her  destruc- 
tion was  almost  certain  to  ensue.  It  would  require  a 
very  strong  array  of  evidence  to  satisfy  the  mind  against 
the  positive  statements  of  the  persons  working  the 
schooner,  and  against  all  the  probabilities  of  the  case, 
that  so  extraordinary  a  manoeuvre  was  attempted  by  the 
schooner.  The  evidence  introduced  by  the  respondent 
upon  this  point  I  have  examined  with  care.  I  find  some 
of  it  positive  to  the  effect  that  the  schooner  tacked  in 
mid-channel ;  other  portions  of  it  I  find  are  inconsistent 
with  the  testimony  given  by  the  libellants ;  and  after 
giving  to  it  all  the  weight  to  which  it  is  entitled,  it  has 
failed  to  convince  my  mind  that  the  management  of  the 
schooner  was  faulty  in  not  beating  out  her  tack.  With 
regard  to  this  fault  also,  I  notice  that  the  original  an- 
swer filed  in  the  cause  made  no  mention  of  it,  and  did 
not  deny  the  averment  of  the  libellants  that  the  tack 
was  properly  beat  out ;  and  although  when  the  cause 
was  called  on  for  hearing,  upon  the  application  of  the 
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respondent,  the  answer  was  permitted  to  be  amended  by 
inserting  a  denial  of  this  averment,  so  that  issue  is  now 
properly  taken  upon  this  question  of  fact,  yet  in  determ- 
inmg  it,  the  circumstance  that  whilp  it  is  now  made  the 
principal  issue,  no  such  fault  was  charged  by  the  owners 
of  the  steamer  when  they  swore  to  and  filed  their  answer, 
is  entitled  to  be  considered.  If  the  omission  to  beat  out 
the  tack  wa«  then  deemed  the  great  fault  on  the  part  of 
the  schooner,  it  is  difficult  to  account  for  its  omission  in 
the  original  answer,  when  the  facts  attending  the  col- 
lision were  fresh  in  the  recollections  of  all. 

Looking  at  the  whole  case,  my  conclusion  is  that  the 
collision  in  question  was  not  caused  by  any  fault  of  the 
schooner,  but  by  the  fault  of  the  steamboat  in  not  stop- 
ping in  time  to  allow  the  schooner  to  beat  out  the  tack 
and  pass  the  steamer's  bows  in  safety.  The  testimony 
of  the  pilot  of  the  steamer  shows  this.  He  states  that 
when  he  saw  the  schooner,  he  determined  to  pass  to  the 
northward  of  her,  and  expected  her  to  tack  to  the  south- 
ward of  him  as  he  was  passing,  and  come  out  under  his 
stem.  The  steamboat  was  accordingly  sheered,  but  not 
stopped,  below  Hallett's  Point,  and  when  she  struck  the 
tide,  in  passing  the  Point,  was  allowed  to  take  it  more 
broadly  upon  her  side  than  usual,  which  would  have  the 
eflfect  to  carry  her  further  to  the  northward.  The  effort 
to  time  the  speed  of  the  steamer,  so  as  to  bring  her  oppo- 
site the  schooner  at  the  time  of  the  tack,  failed.  The 
schooner,  under  the  full  strength  of  a  powerful  tide  and 
full  breeze,  and  being,  as  appears  in  evidence,  an  uncom- 
monly quick  worker,  reached  her  place  for  tacking  sooner 
than  was  anticipated,  and  when  it  was  impossible  for  the 
steamer  to  pass  her  bows  to  the  northward  as  had  been 
intended.  The  engine  was  at  once  stopped  and  reversed, 
and  with  the  helm  hard-a-port,  an  effort  was  made  to 
pass  to  the  southward  ;  but  owing  to  the  position  which 
the  steamer  had  assumed  in  the  tide,  she  could  not  sheer 
rapidly  to  starboard,  and  before  she  had  time  to  change 
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her  direction  materially,   the  schooner  was  under  her 
bows.    Had  the  steamer  taken  up  the  tide  in  the  ordi- 
nary manner,  intending  to  pass  to  the  southward  of  the 
schooner,  it  is*  quite  possible,  as  the  event  showed,  that 
she  might  have  passed  in  safety,  for  a  small  sheer  would 
have  swung  the  steamboat  sufficiently  to  have  cleared 
the  schooner.    But  however  this  may  be,  had  the  steamer 
stopped  her  engine  before  she  began  to  pass  the  point, 
all  possible  danger  of  collision  would  have  been  avoided. 
It  cannot  be  claimed  that  there  was  any  difficulty  in  her 
stopping  below  the  point ;  and  if,  as  proved  by  some  of 
the  witnesses,  and  as  conceded  by  the  counsel  of  the 
respondent,  the  tack  was  made  when  the  steamer  was 
abreast  of  Flood  Eock,  it  was  clearly  the  duty  of  the 
steamer  to  wait  a  moment  before  attempting  to  pass  the 
point.    Having  selected  the  most  hazardous  course,  and 
having  failed  of  success  in  it,  she  must  be  held  responsible 
for  the  damages  which  ensued.    In  arriving  at  this  con- 
clusion, I  have  attached  little  or  no  importance  to  the 
great  mass  of  testimony  introduced  in  the  case,  relating  to 
conversation  had  with  the  crew  of  the  schooner  after  the 
accident.    This  description  of  testimony,  although  often 
l)roved  in  actions  for  collisions,  has,  in  most  cases,  been 
held  by  the  Court  to  be  entitled  to  little  weight,  in  deter- 
mining disputed  questions  of  facts  appertaining  to  the 
navigation  of  the  respective  vessels ;  and  where  state- 
ments are  denied  by  the  witnesses  upon  the  stand,  and 
seem  inconsistent  with  the  cotemporary  act  of  demand- 
ing payment  for  their  vessel,  I  dismiss  the  evidence  as 
of  too  uncertain  a  character  to  be  relied  on.    The  decree 
must  be  in  favor  of  the  libellants,  with  an  order  of  refer- 
ence to  ascertain  the  amount  of  their  damages. 
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JUNE,  1866. 

GEORGE  SHAW  ET  AL.  v.  THE  STEAMBOAT 
BEIDGEPORT. 

Collision  at  a  Pier  in  a  Fog. — Inevitable  Accident.— Steamers 
Required  to  Navigate  the  Middle  of  the  East  River. 

Where  a  steamboat  was  coming  down  the  East  River  round  Corlear's  Hook,  and  a 
thick  fog  shnt  down  upon  her,  and  not  being  able  to  anchor,  the  bottom  being 
bad,  and  the  place  dangerous  by  reason  of  the  ferries,  she  slowed  her  speed  to 
the  lowest  point,  and  proceeded,  having  two  lookouts  stationed  forward,  running 
by  oompaas  till  opposite  the  Orand  St.  Ferry,  whose  lights  they* saw  and  whose 
bells  they  heard,  and  her  master  then  conunenced  to  turn  her,  taking  a  course 
which  he  thought  would  carry  her  pretty  close  to  the  piers  below,  but  would 
clear  them,  and  though  at  once  stopping  and  backing  when  the  lookout  re- 
ported a  vessel  ahead,  ran  into  the  vessel  which  was  lying  alongside  of  a  pier 
below  the  Hook. 

Hddf  That  this  was  not  a  case  of  inevitable  accident. 

That  prudence,  to  say  nothing  of  the  State  law,  required  the  master  to  take  such 
a  course  as  would  bring  the  steamboat  into  the  middle  of  the  river  below  the 
Hook,  and  the  collision  was  occasioned  by  that  error  on  his  part. 

The  facts  appear  in  the  opinion  of  the  Court. 
For  libellants,  D.  D.  Lord,  Esq. 
For  claimant,  JE.  H.  Owen,  Esq. 

Benedict,  J.  This  action  is  brought  by  the  owners 
of  the  ship  Margaret  Evans,  to  recover  some  fourteen 
thousand  dollars,  being  the  amount  of  damages  sustained 
by  that  ship  in  a  collision  which  occurred  in  this  port  on 
the  4th  of  September  last. 

There  is  little  or  no  dispute  as  to  the  facts  of  the 
case,  which  are  these.  The  Margaret  Evans  was  lying 
alongside  the  pier  at  the  foot  of  Corlears  Street,  and 
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wholly  inside  the  line  of  the  piers  below  the  Hook. 
While  so  moored,  and  between  three  and  four  o'clock  in 
the  morning,  she  was  run  into  by  the  Bridgeport  while 
she  was  proceeding  down  the  river  to  her  pier  at  Peck 
Slip,  in  a  thick  fog.  It  appears  that  when  the  steamboat 
passed  Blackwell's  Island,  the  fog,  which  had  come  on 
during  the  night,  lifted  so  that  both  shores  could  be 
seen ;  but  when  she  arrived  off  Houston  Street  ferry,  it 
suddenly  shut  down  upon  her  so  thick  that  it  was  impos- 
sible to  see  objects  at  any  considerable  distance.  The 
speed  of  the  steamboat  was  at  once  slowed  down  to  the 
lowest  point,  and  she  proceeded  on  her  voyage ;  the  bot- 
tom there  being  unfit  for  anchorage  and  the  place  dan- 
gerous, by  reason  of  the  ferries. 

As  she  proceeded  she  had  one  chief  mate,  in  addition 
to  a  regular  look-out,  stationed  forward,  and  her  master 
was  in  the  wheel-house  with  the  wheelsman.  Just  after 
she  passed  Grand  Street  ferry  the  look-out  saw  and  re- 
ported a  vessel  ahead,  when  the  engine  was  instantly  re- 
versed ;  but  before  more  than  one  and  a  half  turns  back 
could  be  made,  she  brought  up  square  upon  the  star- 
board side  of  the  vessel  ahead,  which  proved  to  be  the 
Margaret  Evans,  lying  alongside  of  the  pier  as  above 
described.  The  look-outs  were  competent  persons,  and 
saw  the  vessel  at  the  earliest  possible  moment.  The  en- 
gine was  in  good  order,  and  was  reversed  as  soon  as  pos- 
sible after  the  ship  was  reported.  The  speed  was  as  low 
as  she  could  run  and  have  steerage  way.  The  fog  was 
very  thick,  but  the  Grand  Street  ferry  light  was  seen  by 
the  mates  of  the  steamer  as  she  passed  the  ferry,  and 
after  that  a  light  upon  the  New  York  shore.  The  Grand 
Street  bells  were  also  ringing. 

These  circumstances,  the  claimants  insist,  make  out  a 
case  of  inevitable  accident.  But  to  this  view  I  cannot 
give  my  assent. 

To  make  out  a  case  of  inevitable  accident  it  must  ap- 
pear that  the  collision  could  not  have  been  avoided  by 
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the  exercise  of  ordinary  care,  caution  and  maritime  skill. 
Here  it  appears  that  the  Grand  Street  lights  and  bells 
which  were  260  feet  only  from  the  point  of  the  Hook, 
and  some  900  feet  from  the  Margaret  Evans,  were  seen 
and  heard,  and  the  position  of  his  vessel  was  then  known 
to  the  master,  as  he  had  seen,  by  compass  from  opposite 
Houston  Street  ferry,  where  he  was  in  the  middle  of  the 
river,  and  my  opinion  is  that  those  lights  and  bells  were 
sufficient  to  enable  any  master,  by  the  exercise  of  ordi- 
nary maritime  skill,  to  pass  the  Hook  in  safety  and  at  the 
proper  place. 

Furthermore,  the  wheelsmen  say,  that  after  they 
struck  the  fog  they  ran  by  compass  till  opposite  the 
Grand  Street  ferry  light,  which  they  saw ;  that  they 
commenced  to  turn,  and  took  a  course  which  they  sup- 
posed would  carry  them  pretty  close  to  the  piers  below 
the  Hook,  but  yet,  as  they  believed,  far  enough  out  to 
clear  vessels  lying  at  them. 

This  was  clearly  negligence ;  for  prudence,  to  say  noth- 
ing of  the  State  law,  required  them  in  such  a  fog  to  take 
a  course  which  would  bring  them  in  the  middle  of  the 
river  below  the  Hook.  To  accomplish  this  it  was  neces- 
sary to  run  some  lengths  below  the  Grand  street  ferry 
before  commencing  to  turn,  as  the  master  must  have 
known,  instead  of  which  he  hauled  in  when  opposite  the 
Grand  Street  ferry,  and  took  a  course  which  he  knew  was 
carrying  him  inside  of  the  middle  of  the  river,  and  close 
to  the  piers. 

Had  the  effort  been  made  to  keep  in  the  middle  of  the 
river,  I  doubt  not  but  that  it  would  have  been  successful, 
notwithstanding  the  density  of  the  fog. 

The  decree  must  accordingly  be  for  the  libellants, 
'With  an  order  of  reference  to  ascertain  and  report  the 
amount  of  the  damages  resulting  from  the  collision. 
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JOSEPH  FOKBES  ET  AL.  v.  THE  STEAMSHIP 
MEEKIMAO. 

Salvaqi. — Practicb. — Plbadino. — Suit  Pending  in  anothbb  Dia- 
TBiCT  no  Bar  to  Suit  here  for  Separate  Salvage  Services. — 
Laohbs. — Stalbnesb. — ExGE88rvE  Bail. 

Where  a  lihel  was  filed  by  passengers  on  the  Merrimac,  to  recover  for  al- 
leged salvage  services,  while  on  a  voyage  from  New  Orleans,  to  which  port  the 
vessel  returned ;  and  the  answer  set  up  that  a  suit  was  commenced  in  New  Or- 
leans against  the  steamship  in  behalf  of  another  steanver,  which  towed  her  up  to 
the  bar,  to  recover  a  salvage  compensation  for  such  services,  and  that  the 
claimants  had  bonded  the  vessel  in  New  Orleans,  and  the  suit  was  still  pending ; 
and  the  answer  claimed  that  the  libellants  should  have  joined  in  that  suit,  or 
filed  their  libel  in  New  Orleans. 

On  exceptions  by  the  libellants  to  this  part  of  the  answer. 

Held,  That  the  pendency  of  one  action  for  salvage  is  no  bar  to  another  suit  by 
other  salvors,  for  other  services  during  the  same  voyage. 

That  the  suit  in  behalf  of  the  Morgan  is  no  bar  to  this  suit  by  the  passengers. 

Tliat  the  libellants  cannot  be  held  to  have  lost  their  claim  by  failing  to  file  their 
libel  in  New  Orleans,  under  the  circumstances  alleged  in  the  answer. 

The  practice  of  bringing  such  suits  even  for  different  services,  in  different  courts,  is 
disapproved. 

As  to  the  hardship  of  compelling  the  claimants  to  bond  here,  after  they  have 
bonded  her  in  New  Orleans,  Uieir  remedy  is  by  motion.  The  Court  will,  on 
application,  always  reduce  bail  to  such  an  amount  as  shall  be  reasonable  security 
for  the  claim. 

This  case  came  before  the  Court  upon  exceptions  to 
the  tenth  article  of  the  answer. 

The  libel  was  for  salvage,  and  it  averred  that  in  No- 
vember, 1865,  while  the  steamship  Merrimac  was  on  a 
voyage  from  New  Orleans  to  this  port,  and  when  some  two 
hundred  miles  out,  she  sprung  a  leak,  and  made  water  so 
fast  as  to  extinguish  her  fires,  and  rendered  it  necessary 
to  resort  to  bailing  as  the  only  means  of  saving  the  ship ; 
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that  accordingly,  a  colored  regiment  of  United  States 
soldiers,  which  was  being  transported  in  the  steamer, 
having  been  divided  into  companies  for  the  purpose,  un- 
dertook to  keep  the  ship  free,  and  by  constant  bailing 
from  the  11th  until  the  14th  of  November,  enabled  the  ves- 
sel to  return  to  a  place  of  safety  off  the  port  of  New  Or- 
leans. For  this  ser^ce  the  libellants,  who  are  officers  of 
the  colored  regiment,  in  behalf  of  themselves  and  all 
others  interested,  claim  salvage.  The  answer,  in  the 
article  objected  to,  set  forth  the  following  facts :  That 
the  steamship,  after  being  brought  to  the  place  of  an- 
chorage, was  towed  up  to  the  bar  by  the  steamship 
Morgan,  and  was  thereupon  arrested  by  virtue  of  process 
issued  out  of  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana,  upon  a  libel  filed  in 
that  Court  by  Charles  Morgan,  in  behalf  of  himself  and 
all  other  persons  interest-ed  in  the  steamship  Morgan, 
to  recover  of  the  Merrimac  salvage  for  services  performed 
by  the  Morgan,  in  lying  by  her  on  the  night  of  the  14th 
of  November,  and  afterward  towing  her  up  to  the  bar ; 
that  in  said  action,  the  claimants  appeared  and  bonded 
their  vessel,  and  said  action  is  now  pending,  undeter- 
mined, in  the  said  District  Court,  of  all  which  it  is  averred 
the  libellants  in  this  action  had  notice,  being  then  present 
in  New  Orleans.  These  facts  were  pleaded  in  this  article 
of  the  answer  as  a  defence  to  the  action,  and  it  was  claimed 
that  the  libellants  were  bound  to  have  made  themselves 
parties  to  the  action  brought  in  New  Orleans,  or  to  have 
filed  their  libel  there,  and  that  the  pendency  of  that  suit 
was  a  bar  to  their  action  commenced  here  after  the  re- 
lease upon  bail  of  the  vessel  in  New  Orleans. 

For  libellants,    Mr.  Benedict,  and  Messrs.  Emerson, 
Goodrich  dk  Knowlton. 

For  claimants,  Messrs.  Spencer,  Hooes  <&  Metcalf. 
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Benedict,  J.  The  pendency  of  another  action  for 
salvage  has  never,  to  my  knowledge,  been  held  to  bar  a 
subsequent  action  by  other  salvors  against  the  same 
vessel  to  recover  salvage  for  other  services  performed 
during  the  same  voyage  ;  on  the  contrary,  two,  and  some- 
times more  such  actions  have  been  maintained  in  the 
same  Court,  where  the  circumstances  warranted  it*  Such 
was  the  case  of  the  Henry  Ewbank.  (1  Sum.  400.)  Such 
the  late  case  of  the  Philadelphia.  (1  Browning  &  Lush- 
ington,  page  28.) 

When  there  are  several  sets  of  salvors  claiming  to 
have  performed  separate  and  distinct  services,  and  espe- 
cially where  the  interests  of  the  various  salvors  are  some- 
what antagonistic,  as  is  often  the  case,  it  is  not  only 
proper  but  sometimes  necessary  that  several  libels  be 
filed.  In  the  present  case,  the  libel  filed  by  Charles 
Morgan  was  filed  not  for  the  benefit  of  all  persons  claim- 
ing to  have  been  salvors  of  the  Merrimac,  but  solely  for 
the  benefit  of  the  owners  and  crew  of  the  Morgan,  and 
it  set  forth  only  the  services  performed  by  the  Morgan 
after  the  termination  of  the  principal  labors  by  the  libel- 
lants  in  this  action.  The  pendency  of  such  an  action 
can  be  no  ground  for  dismissing  a  second  action  in  be- 
half of  the  passengers  of  the  Merrimac,  setting  forth  and 
clauning  salvage  for  services  performed  in  bailing  the 
ship  up  to  the  time  of  her  arrival  at  the  bar.  Neither 
can  it  be  held  upon  the  facts  set  forth  in  this  article  of 
the  answer,  that  these  libellants  have  lost  their  right  of 
action,  by  failure  to  file  their  libel  in  New  Orleans  while 
the  steamer  was  there.  Cases  undoubtedly  arise  where 
the  omission  to  take  proceedings  to  obtain  an  adjudica- 
tion upon  a  claim  for  salvage  at  the  time  and  place  where 
other  similar  claims  are  being  determined,  would  be  held 
to  amount  to  a  waiver  of  the  claim,  and  a  subsequent  libel 
would  be  dismissed  upon  the  ground  of  staleness  or  laches. 
But  the  fa<5ts  set  out  in  the  tenth  article  of  the  answer 
do  not  necessarily  make  this  such  a  case.    It  cannot  be 
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certain  that  the  hearing  will  not  disclose  circumstances 
perfectly  consistent  with  all  the  facts  set  forth  in  the 
article,  which  will  excuse  the  delay  in  prosecuting  this 
action.  Nor  does  it  appear  from  the  facts  set  out  in  this 
answer,  that  it  is  necessary  in  order  to  accomplish  sub- 
stantial justice,  that  the  two  claims  for  salvage  should 
be  presented  to  and  passed  on,  by  one  and  the  same  court. 
The  services  performed  by  the  Morgan  was  apparently 
distinct  from  the  service  claimed  to  have  been  performed 
by  the  libellants,  and  it  does  not  necessarily  follow  from 
the  facts  disclosed  in  the  answer  that  the  award  to  the 
libellants,  if  any,  would  be  affected  by  the  award  made 
to  the  owners  and  crew  of  the  Morgan.  It  is  not  in- 
tended, however,  to  approve  of  the  practice  of  bringing 
such  actions  in  different  courts ;  on  the  contrary,  such 
course  is  disapproved,  and  nothing  more  is  intended  to 
be  decided  here  than  that  the  facts  set  out  in  the  tenth 
article  of  this  answer  are  not  sufllcient  to  require  a  dis- 
missal of  the  libel.  The  effect  of  the  omission  to  file  in 
New  Orleans  upon  the  question  of  costs,  or  upon  the 
question  of  the  amount  to  be  awarded  to  the  libellants, 
if  any  be  awarded,  as  well  as  the  question  of  laches  and 
staleness,  aire  matters  left  to  be  disposed  of  upon  the 
hearing,  when  all  the  facts  of  the  case  are  before  the 
Court.  Upon  the  argument  of  the  exceptions,  the  hard- 
ship of  compelling  the  claimant  tp  give  bonds  in  $100,000 
here,  after  they  had  bonded  their  steamer  in  the  action 
in  New  Orleans,  was  greatly  insisted  on.  But  the  way 
of  relief  from  this  inconvenience  is  by  motion.  This 
Court  will  always  promptly  reduce  the  stipulation  for 
value  required  in  any  case,  to  such  sum  as  shall  seem  to 
be  reasonable  security  for  the  claim  as  presented  in  the 
libel ;  and  if  excessive  bail  has  been  demanded  in  New 
Orleans,  like  relief  can  there  be  obtained.  The  decree 
must  accordingly  be  that  the  exception  to  the  tenth  arti- 
cle of  the  answer  be  allowed  without  costs,  and  with 
leave  to  reform  the  answer  in  accordance  with  the  views 
expressed  in  this  opinion. 
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THE  UNITED   STATES  r.  300  BARRELS  OP 
ALCOHOL. 

Marshal's  Costs. — Keeper's  Fees. — Premtuii  op  Inscranoe. — Cart- 
age AND  Storage. 

Where  alcohol  was  seised  in  an  unlocked  shed  by  an  internal  revenne  collector,  and 
on  a  libel  being  filed,  was  seized  by  the  marshal,  and  after  a  delay  of  many 
months  was  bonded  by  consent  of  all  parties,  the  claimant  consenting  to  pay  the 
fees  and  expenses  of  the  marshal,  and  the  clerk  taxed  $2.50  a  day  for  keeper's 
fees  from  the  date  of  the  seizure,  and  an  item  for  cartage  and  storage,  and  an- 
other for  premiums  of  insurance  paid  by  the  marshal  on  a  monthly  policy  which 
valued  the  alcohol  at  its  market  value,  tax  paid ;  and  an  appeal  was  taken  from 
the  clerk's  taxation  of  these  items — 

Hddt  that  the  sum  actually  paid  a  keeper  to  watch  property  in  custody,  not  ex- 
ceeding $2.50  a  day,  may  be  taxed  upon  satisfactory  proof  (1)  that  a  prudent  pre- 
caution in  regard  to  all  concerned  in  the  property  justified  the  marshal  in  placing 
a  keeper  over  it,  and  (2)  that  the  keeper  actually  continued  in  charge  of  it  for  the 
time  specified,  and  that  the  sum  charged  has  been  actually  paid  by  the  marshaL 

That  on  the  facts  the  items  for  cartage  and  storage  were  justified  by  the  situation 
of  the  property,  and  the  marshal's  responsibility  for  the  property  seized  by  him 
wae  not  affected  by  the  fact  that  a  collector  of  another  district  daimed  that  the 
property  had  been  in  his  possession  under  entry  for  deposit  in  a  United  States 
bonded  warehouse. 

That  the  objection  to  the  item  of  insurance,  because  the  policy  was  monthly  instead 
of  yearly,  cannot  prevail,  the  claimant  being  shown  to  have  been  informed  of 
the  form  of  the  policy. 

That  the  marshal  would  not  have  been  justified  in  insuring  this  property  as  if  it 
were  in  bond.  He  could  only  treat  it  as  property  belonging  to  the  United  States, 
and  insure  it  at  its  full  value. 

That  under  the  consent  to  pay  the  marshal's  expenses,  it  could  not  be  claimed  that 
this  part  of  his  expenses  ehould  be  stricken  out  as  chargeable  to  the  United 
States  alone. 

This  case  came  up  upon  an  appeal  from  the  clerk^s 
taxation  of  the  marshal's  fees.  The  information  in  the 
case  was  filed  in  October,  1865,  and  averred  that  the 
property  proceeded  against  had  been  seized  by  Collector 
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Wood,  of  the  Second  District,  as  forfeited  to  the  United 
States  for  a  violation  of  the  Internal  Eevenne  Act. 
Process  was  thereupon  issued  to  the  marshal,  directing 
him  to  attach  the  property.  Accordingly  the  marshal 
seized  the  same,  and  retained  it  in  his  custody  under 
the  process. 

On  the  14th  of  July,  1866,  upon  the  written  consent 
of  the  district  attorney  and  the  attorney  for  the  claim- 
ants, an  order  was  made  for  the  appraisement  of  the 
property,  and  its  delivery  on  bail  upon  payment  of  the 
fees  and  expenses  of  the  marshal.  Under  this  consent 
aud  order,  the  property  was  appraised,  and  the  marshal's 
fees  presented  to  the  clerk,  and  by  him  taxed. 

Among  other  items,  the  clerk  allowed  an  item  of  two 
dollars  and  a  half  for  each  day  after  the  seizure  of  the 
property,  besides  an  item  for  the  cartage  and  storage  of 
the  property,  and  an  item  for  premiums  paid  for  its  in- 
surance while  in  custody.  It  was  to  the  clerk's  allow- 
ance of  these  items  that  objection  was  taken. 

Beitbdict,  J.  The  objection  to  the  item  of  $2.50  per 
day  for  keeper's  fees  paid  is  rested  upon  the  question  of 
fact,  whether  there  had  been  a  daily  watching  of  the 
property  by  the  marshal  or  persons  in  his  employ.  Upon 
this  issue  the  weight  of  evidence  is  clearly  against  the 
claimants.  The  affidavit  of  the  keeper  is  positive,  and 
the  statement  made  by  the  proprietor  of  the  warehouse 
doea  not  amount  to  a  contradiction  of  the  keeper.  The 
ground  upon  which  the  objection  to  this  item  rested  fails 
to  sustain  it. 

I  notice,  however,  that  an  explicit  statement  that  the 
amount  charged  for  the  keeper  has  been  actually  paid  is 
wanting.  The  sum  actually  paid  a  keeper  to  watch 
property  in  custody,  not  exceeding  $2.50  a  day,  may  be 
taxed  by  the  clerk  upon  satisfactory  proof  that  a  prudent 
precaution  in  regard  to  all  concerned  in  the  property 
justified  the  marshal  in  placing  a  keeper  over  it ;  that 
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the  keeper  actually  continued  in  charge  of  it  for  the 
time  specified ;  that  the  sum  charged  therefor  is  reason- 
able for  the  service,  and  has  been  actually  paid  by  the 
marshal.  (The  Trial,  Blutch.  cfe  Howl  Sep.,  p.  104.)  The 
proof  in  this  case  is  not  suflSciently  full  in  all  these  par- 
ticulars. Before  the  item  can  be  allowed,  there  must  be 
proof  of  the  necessity  of  a  keeper  daily,  and  that  he  has 
been  paid.    This  proof  may  be  given  before  the  clerk. 

The  objection  to  the  charges  for  the  expense  incurred 
in  the  removal  and  storage  of  the  property  cannot  prevail. 
It  appears  by  the  afBdavits  of  the  claimants,  as  well  as  by 
the  information,  that  the  property  was  first  seized  by  Col- 
lector Wood,  of  the  Second  District,  and  that  when  found 
by  the  marshal,  after  the  commencement  of  i^roceedings 
to  enforce  the  forfeiture,  as  is  stated  by  the  deputy  and 
not  denied,  it  was  in  an  unlocked  shed  or  outhouse  upon  a 
wharf.  No  objection  to  the  marshal's  taking  custody  of 
the  property  was  ever  made  by  Collector  Wood,  and  he 
must  be  deemed  to  have  assented  to  it  under  the  option 
given  him  by  the  act  as  it  then  stood.  The  responsibil- 
ity of  the  marshal  for  the  safe  keeping  of  property  com- 
ing into  his  possession  under  such  circumstances  is  in  no 
wise  affected  by  the  fact  that  at  a  period  subsequent  to 
its  seizure  by  him.  Collector  Bowen,  of  the  Third  Dis- 
trict, claimed  that  the  property  had  been  at  all  times  in 
his  possession  under  entry  for  deposit  in  a  United  States 
bonded  warehouse.  If  constructively  in  his  possession, 
it  appears  actually  to  have  been  seized  by  Collector 
Wood,  and  to  have  been  found  in  an  exposed  position 
upon  a  wharf,  and  not  in  charge  of  any  person  who 
claimed  to  represent  Collector  Bowen,  or  claimed  that 
it  was  in  his  custody  under  bond. 

Considering  the  character  of  this  property,  and  its 
position  when  so  found,  I  am  satisfied  that  removal  to  a 
proper  storehouse  after  its  seizure  was  a  proper  act  on 
the  part  of  the  marshal,  required  of  him  in  the  line  of 
his  duty,  and  that  the  reasonable  and  necessary  expense 
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of  such  removal  and  storage,  actually  paid  by  him,  should 
be  allowed.  As  no  objection  is  here  made  to  this  item 
upon  the  ground  that  the  amount  is  excessive,  the 
clerk's  allowance  is  confirmed. 

To  the  item  of  premimns  paid  for  insurance,  the  prin- 
cipal objection  is  that  the  insurance  was  efltected  by  a 
monthly  instead  of  a  yearly  policy,  whereby  the  rate  of 
insurance  was  greatly  and  unnecessarily  increased.  But 
I  see  nothing  in  the  case  tending  to  lead  the  marshal  to 
believe  that  the  property  would  remain  in  his  custody 
for  any  considerable  period  of  time,  or  to  charge  him 
with  negligence  or  extravagance  in  taking  out  or  contin- 
uing a  monthly  policy.  It  is  nowhere  made  to  appear 
that  the  marshal  was  ever  requested  to  insure  the  prop- 
erty for  any  long  period,  or  that  objection  was  ever 
made  to  the  form  of  the  policy,  although  the  attention 
of  the  claimants  was  frequently  called  to  the  fact  that 
the  insurance  was  expiring,  and  that  delay  was  increas- 
ing the  amount  of  the  premiums.  It  seems  to  me  too 
late  now,  after  such  acquiescence,  and  after  the  premi- 
ums have  been  actually  paid  by  the  m^shal  in  good 
faith,  and  without  suspicion  of  fraud  or  connivance,  to 
raise  the  objection,  and  ask  that  the  item  be  stricken  out 
of  his  bill  because  a  policy  was  not  taken  out  for  a  year. 

A  further  objection  is  raised  to  this  item,  that  the 
property  has  been  insured  at  its  market  value,  as  alco- 
hol saleable  in  .the  market  on  the  assumption  that  the 
tax  on  it  has  been  paid,  whereas,  in  fact,  the  tax  on 
it  has  never  been  paid,  but  only  secured  by  the  bond  of 
the  owner  taken  by  the  collector,  and  that  its  value  as 
alcohol  in  bond  is  much  less  than  as  free  alcohol,  and  it 
should  have  been  insured  as  such.  I  am  unable  to  see 
the  force  of  this  objection.  If  bound  to  insure  at  all, 
the  duty  of  the  marshal  was  to  insure  the  property  at 
its  value  as  it  stood  in  his  hands,  and  for  the  benefit  of 
whom  it  might  concern.  It  is  not  perceived  that  any 
diflference  exists  between  the  condition  of  goods  seized 
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for  non-payment  of  tax  and  goods  seized  for  non-pay- 
ment of  duties  on  imports,  and  in  the  numerous  cases  of 
the  latter  class  which  have  arisen  in  this  port,  I  have 
never  known  of  its  being  claimed  that  the  goods  after 
seizure  by  the  marshal  should  be  treated  as  goods  in 
bond.  Furthermore,  it  is  not  made  to  appear  that  the 
marshal  was,  until  a  very  late  day,  notified  that  the 
alcohol  was  ever  in  bond,  and  certainly  he  was  not  bound 
to  assume  it  to  be  so.  He  could  only  treat  it  as  prop- 
erty wholly  belonging  to  the  United  States  as  forfeited 
for  the  violation  t)f  law,  and  insure  it  at  its  market  value. 
Besides,  in  this  case  it  appears  that  a  written  consent, 
signed  by  the  attorney  of  the  claimants,  has  been  filed, 
in  which  it  is  stipulated  that  the  marshal's  fees  and  ex- 
I>enses  are  to  be  paid  by  the  claimant  before  discharge 
of  the  property.  Upon  taxation  of  the  marshal's  fees 
and  expenses  in  this  cause,  under  that  consent,  I  do  not 
think  that  it  can  be  fairly  contended  that  part  of  his 
expenses  should  be  stricken  out  as  chargeable  to  the 
United  States  alone.  The  item  of  preminms  of  insur- 
ance must  therefore  be  allowed. 

In  dismissing  this  case,  I  feel  bound  to  express  my 
surprise  that  this  property  has  been  allowed  to  remain  in 
custody  for  so  long  a  period  of  time.  If  any  reason 
existed  why  the  cause  should  not  have  been  tried,  as  it 
might  have  been  long  ago,  I  conceive  of  no  good  reason 
why  the  property  has  not  been  sold  or-  bonded.  The 
same  action  now  being  taken  by  the  claimant  could,  for 
aught  that  appears,  have  been  taken  immediately  after 
the  seizure  of  the  property,  in  which  case  t^e  items  of 
expense  now  complained  of  would  have  been  insignifi- 
cant, and  the  hardship  of  the  case  avoided. 
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OCTOBER,  1866. 

NATHANIEL  DOMINT  et  al.  v.  THE    ANCHORS, 
SAILS,  &c.,  saved  from  the  Brig  D'ALBEKTL 

Salvage   Aoreembnt. — Tender. — Weight  of  Evidence. — Costs. 

Where  seyeral  ¥rreck6rs  were  engaged  by  parties  who  had  bought  a  wreck,  to 
assist  in  saving  the  materials,  and  libelled  the  property  saved  to  recover  sal- 
vage compensation,  the  claimants  insisting  that  the  work  was  done  under  an 
agreement  for  a  stipulated  price,  made  with  Dominy,  oue  of  the  libellants, 
whose  special  authorization  to  make  the  agreement  was  disputed ; 

Hdd,  That  in  a  conflict  of  positive  statements,  the  surrounding  circumstances  be- 
come of  great  importance,  and  that  under  the  circumstances  the  agreement  for 
a  stipulated  price  must  be  held  to  have  been  made. 

That  even  if  there  was  no  formal  authorization  of  Dominy  to  make  such  an 
agreement  for  all  the  libellants,  the  evidence  showed  that  he  was  the  head 
and  spokesman  of  the  libellants,  and  they  must  have  been  cognizant  that  some 
agreement  had  been  made  by  him,  and  must  be  deemed  to  have  acquiesced 
in  it. 

No  tender  of  the  amount  remaining  due  of  the  stipulated  price,  nor  any  payment 
into  Court  with  a  plea  of  tender  having  been  made,  the  libeUants  are  entitled 
to  a  decree  for  that  amount  with  their  costs. 

The  libellants  in  this  case  were  wreckers  near  Sag 
Harbor.  The  brig  D'Alberti,  having  been  driven  ashore, 
was  bought  as  a  wreck  by  the  claimants  in  this  case,  and 
the  libellants  did  work  in  saving  the  rigging  and  other 
material  of  the  wreck.  They  thereupon  filed  this  Ubel 
against  the  articles  saved,  claiming  to  recover  salvage. 
The  claimants,  on  the  other  hand,  insisted  that  the  work 
was  to  be  done  for  $75,  under  an  agreement  made  by  the 
libellants,  through  the  libellant  Dominy. 

For  libellants,  Mr.  Gardi/ner  of  Sag  Harbor,  and  Mr. 
Scudder. 
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For  claimants,  Mr.  Glea^an  of  Sag  Harbor,  and  Mr. 
Benedict 

Benedict,  J.  This  action  is  brought  by  several 
wreckers  to  recover  salvage  compensation  for  services 
performed  by  them  at  Montaok,  in  stripping  and  landing 
from  the  brig  D'Alberti,  certain  anchors,  chains,  spars, 
sails  and  rigging,  of  the  value  of  some  fourteen  hundred 
dollars.  Upon  the  hearing,  it  was  conceded  on  both 
sides,  that  no  question  as  to  the  saving  of  the  anchors 
and  chains  arises  in  this  cause,  the  libellants  claiming 
them  as  owners  by  purchase,  and  that  title  being  in  pro- 
cess of  adjudication  before  a  court  of  this  State. 

The  only  question  before  me,  then,  is  as  to  the  com- 
pensation for  labor  performed  in  saving  the  residue  of 
the  property.  For  this  labor  the  libellants  claim  to  be 
paid  as  salvors  acting  without  any  agreement  as  to  price, 
while  the  claimants  insist  that  the  price  was  fixed  by 
agreement  before  the  work  was  undertaken. 

I  have  examined  with  care,  the  very  contradictory 
evidence  introduced  by  the  respective  parties,  and  while 
endeavoring  to  give  due  weight  to  the  arguments  ad- 
vanced on  the  part  of  the  libellants,  am  constrained  to 
hold  that  the  weight  of  the  testimony  is  in  favor  of  the 
claimants.  In  such  a  conflict  of  positive  statements  in 
regard  to  matters  of  fact  where  there  should  be  no  dis- 
pute, the  surrounding  circumstances  become  of  great 
importance.  The  circimistances  attending  this  transac- 
tion, about  which  there  is  little  or  no  dispute,  seem  to 
me  to  go  far  to  sustain  the  theory  of  the  defence. 
It  can  hardly  be  deemed  probable  that  the  claimants, 
having  just  bought  this  wreck  in  the  manner  described 
in  the  testimony,  for  the  sole  purpose  of  realizing  a  profit 
from  the  sale  of  the  articles  which  could  be  saved  from 
it,  would,  at  the  same  time,  request  or  allow  a  company 
of  wreckers  to  perform  the  labor  without  some  agree- 
ment as  to  the  expense.  Such  an  agreement  is  testified 
to  by  several  witnesses,  who  swear  with  great  distinct- 


EASTERN  DISTRICT  OF  NEW  YORK.  79 

The  Anchors,  Sails,  Ac,  of  the  Brig  D' Albert!. 

ness  to  the  details  of  the  occurrence,  and  although  posi- 
tively denied  by  Dominy,  must,  upon  the  evidence,  be 
held  to  have  been  made. 

But  it  is  insisted  that  if  an  agreement  was  made  by 
Dominy,  it  cannot  be  binding  upon  the  other  libellants, 
in  view  of  the  positive  evidence  of  Dominy  and  others  of 
the  libellants,  that  no  authority  to  make  such  an  agree- 
ment was  ever  conferred  upon  Dominy.  Now,  while  it 
may  well  be  that  no  formal  or  definite  authorization  of 
Dominy  to  make  this  contract  in  behalf  of  himself  and 
his  associates  was  ever  given,  still  it  is  quite  manifest 
that  the  actual  relation  of  the  libellants,  as  understood 
and  acted  on  by  them  throughout  the  whole  transaction, 
was  that  of  a  company  of  persons  associated  together  for 
a  common  temporary  purpose,  with  Dominy  as  their 
head  and  spokesman.  Thus  Dominy,  acting  for  all^ 
received  money  earned  by  the  company  in  labor  per- 
formed about  the  brig  for  the  Insurance  Company. 
He  also  received  the  money  earned  by  the  company 
in  labor  performed  for  Eockwell  about  the  cargo.  He 
not  only  received  for  all  the  money  paid  for  labor 
performed  by  them  on  the  brig,  on  the  day  of  and 
before  the  sale  t4>  the  claimants,  but,  acting  for  all, 
arranged  to  take  the  credit  of  these  very  claimants  for  it, 
and  subsequently  received  it  from  them  instead  of  from 
the  master.  When,  during  the  performance  of  the  work 
in  question,  money  was  needed  to  pay  a  man  taken  in  to 
help  them,  Dominy  was  requested  to  apply,  and  did 
apply?  to  the  claimants  for  $20,  and  received  it  on  ac- 
count of  the  work.  Moreover,  the  job  was  undertaken 
by  the  libellants  without  any  communication  between 
the  claimants  and  any  of  them,  except  Dominy,  either 
as  to  rate  of  wages,  number  of  men,  or  extent  of  the 
labor  to  be  required,  while  at  the  same  time  it  is  not 
pretended  that  it  was  to  be  performed  at  day's  wages. 
These  and  other  circumstances  in  the  case  h&ve  con- 
vinced me,  that  the  members  of  the  company  must  have 
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been  cognizant  of  some  agreement  having  been  made  by 
Dominy,  which  they  are  to  be  deemed  to  have  acquiesced 
in,  and  under  which  they  performed  the  services  in  ques- 
tion. Without,  therefore,  considering  the  evidence 
offered  to  show  that  $76  would  be  full  compensation  for 
the  labor  performed,  I  must  hold  that  the  compensation 
was  fixed  at  that  sum  by  agreement. 

It  does  not  appear  that  all  of  this  price  has  been 
paid ;  the  evidence  shows  payments  amounting  to  $53.80, 
but  fails  to  show  more. 

The  libellants  are  therefore  entitled  to  a  decree  for 
the  balance,  $21.20,  against  the  property,  excluding  the 
anchor,  and  as  there  was  no  legal  tender  or  payment  into 
Court  with  plea  of  tender,  the  libellants  are  entitled  to 
the^r  costs. 


OCTOBER,  1866. 

JOHN  LLEWELLYN  et  ai.  v.  TWO  ANOHOES  AND 

CHAINS. 

Salvagb, — ^Derelict. — ^The  Whole  Value  Decbebd. 

In  a  case  of  derelict  property,  of  small  valae,  notice  of  the  proceedings  having 
been  brought  home  to  the  owners  of  it,  who  failed  to  appear  in  the  sait  and 
had  expressly  abandoned  the  property  to  the  libellants,  the  Oonrt  awarded 
the  whole  balance  ($107)  to  the  salvors  after  payment  of  costs. 

Bbkedigt,  J.  This  is  a  case  of  salvage  of  two  dere- 
lict anchors  and  chains  of  no  great  value.  Although 
actual  notice  of  the  proceeding  is  brought  home  to  the 
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owners  of  the  property,  no  appearance  is  entered  for  any 
claimant,  and  the  proofs  disclose  that  the  owners  in  ex- 
press terms  abandoned  the  property  to  the  libellants. 
In  such  a  case  the  balance  of  the  whole  proceeds,  after 
payment  of  the  costs,  may  be  awarded  to  the  salvors,  by 
whose  exertions  the  property  was  saved.  (The  William 
Hamilton,  3  Smgg.  43.) 

Let  a  decree  be  entered  awarding  to  the  libellants  the 
whole  proceeds  in  Court  ($107),  after  deducting  the  costs. 

For  libellants,  Mr.  Goodrich. 


NOVEMBER,  1866. 


JOHN  H.  HOLMES  v.  THE  SLOOP  JOSEPH  0. 
GRIGGS  AND   HER  CARGO. 

Salvage.  —  Steamboat. — Costs. — Principlbs  op  Public  Policy  in 

Salvage  Cases. 

A  sloop  laden  with  iron  ore,  went  on  a  rock  in  Hell  Gate,  and  was  left  by  her  mas- 
ter  and  crew.  The  sailors,  however,  watched  her  from  the  shore  till  she  was 
carried  off  the  rock  and  floated  towards  the  Bread  and  Cheese,  a  dangerous 
reef,  when  they  pat  out  in  their  boat  to  board  her.  A  passenger  steamboat  on 
her  way  to  Harlem  also  saw  her  position  and  went  to  her,  and  took  her  in  tow 
before  she  reached  the  Bread  and  Cheese,  and  before  the  crew  reached  her,  and 
towed  her  to  Harlem ;  and  the  master  of  the  steamboat,  while  negotiations  were 
pending  to  settle  the  claim  for  salvage,  filed  a  libel  to  enforce  the  claim. 

Mdd,  That  the  facts  make  out  a  clear  case  of  salvage. 

That  the  opinion  of  the  crew  of  the  sloop  that  they  should  have  been  able  to  save 
her  if  the  steamboat  had  not  gone  to  her  aid,  although  to  be  taken  into  account 
in  fixing  the  compensation,  as  indicating  the  extent  of  the  risk,  does  not  take 
the  case  out  of  the  rules  applicable  to  cases  of  salvage. 

That  the  Court,  if  it  were  not  a  case  of  salvage,  might  be  inclined  to  withhold 
from  the  libellant  his  costs,  because  of  his  putting  the  claim  in  suit,  while  it 
was  in  a  fair  way  to  be  settled ;  but  that  the  same  considerations  of  public 
6 
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policy  which  affect  salvage  awards  are  not  overlooked  in  disposing  of  the 
question  of  costs. 
On  a  valuation  of  $1,500,  the  Court  allowed  $300  and  costs. 

The  facts  in  this  case  appear  in  the  opinion  of  the 
Court.  The  value  of  the  sloop  and  her  cargo  was  about 
$1,500. 

For  libellants,  Messrs.  Benedict,  Tracy  and'  Benedict. 

For  claimants,  W.  J.  Ha^kett,  Esq. 

This  was  an  action  in  behalf  of  the  owners  and  crew 
of  the  steamboat  Sylvan  Grove,  to  recover  salvage. 
The  evidence  showed  that  on  the  morning  of  the  15th  of 
March,  1866,  the  sloop  Joseph  C.  Griggs,  laden  to  the 
extent  of  her  capacity  with  iron  ore  on  deck,  in  passing 
through  Hell  Gate,  was  driven  upon  Negro  Head  Eock. 
Her  large  anchor  had  been  let  go,  in  an  effort  to  avoid 
the  rock,  but  had  failed  to  bring  her  to,  and  she  grounded 
upon  a  falling  tide. 

Her  master  and  crew,  anticipating  that  the  sloop 
might  heel  over  as  the  tide  fell,  removed  their  clothes, 
provisions,  bedding,  &c.,  to  the  boat,  and  in  it  betook 
themselves  to  the  shore,  intending,  however,  to  watch 
the  vessel,  and  attempt  to  save  her  in  case  she  should 
come  off  under  the  action  of  the  strong  ebb  tide.  While 
thus  abandoned  for  the  time,  a  strain  came  upon  the 
chain  of  the  large  anchor,  which  tore  up  the  >vindlass  and 
freed  the  vessel  from  the  anchor,  and  about  the  same 
time  the  current  swei)t  her  off  the  rock.  She  began  at 
once  to  drift  down  the  stream  in  the  eddies  which  make 
rapidly  from  Negro  Head  Kock  to  the  Bread  and  Cheese, 
a  dangerous  reef  at  the  upper  point  of  Blackwell's  Is- 
land. 

While  the  sloop  was  on  the  rock  her  position  had 
been  observed  by  the  persons  on  board  the  Sylvan  Grove, 
a  fast  passenger  steamboat  engaged  in  making  hourly 
trips  between  Peck  Slip  and  Harlem,  and  her  movement 
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being  seen  while  the  steamboat  was  landing  at  Astoria, 
the  landing  was  hastened  and  an  extra  man  taken  on 
board,  and  the  steamboat  started  to  rescue  her.  She 
was  reached  before  she  struck  the  "  Bread  and  Cheese," 
was  at  once  boarded  by  some  of  the  hands  of  the  steam- 
boat, and,  lines  being  got  out,  was  towed  out  of  danger 
and  taken  to  Harlem  Flats.  The  movement  of  the  sloop 
from  the  rock  had  also  been  noticed  by  her  crew,  who, 
with  the  exception  of  her  master— then  absent  in  search 
of  his  owner— at  once  started  out  in  their  boat,  but 
failed  to  reach  the  sloop  until  just  as  she  began  to  move 
in  tow  of  the  steamboat.  They  then  boarded  her,  and 
with  her  were  taken  to  Harlem. 

The  sloop  sustained  little  or  no  injury  while  on  the 
rock,  and  on  being  released  from  custody  in  this  action, 
proceeded  on  her  voyage  without  repairs. 

These  facts,  which  are  not  seriously  questioned,  pre- 
sent a  clear  case  of  salvage.  The  sloop,  when  taken 
hold  of  by  the  steamboat,  had  no  one  on  board,  and 
was  drifting  towards  a  dangerous  shoal,  where,  if 
she  had  struck,  the  total  loss  of  her  cargo  w^ould  have 
been  almost  certain,  and  the  vessel  herself  seriously 
injured,  if  not  destroyed.  The  testimony  of  the  crew 
and  others,  greatly  relied  on  by  the  claimant,  to  the  effect 
that,  in  their  oi)inion,  the  vessel  would  have  been  saved 
by  her  crew  if  the  steamboat  had  not  gone  to  her  aid, 
although  to  be  taken  into  account  in  fixing  the  amount 
of  compensation  as  indicating  the  extent  of  the  risk, 
does  not  take  the  case  out  of  the  rules  applicable  to 
cases  of  salvage. 

"A  situation  of  actual  apprehension,  though  not  of 
actual  danger,  makes  a  case  for  salvage  compensation." 
(The  Eaikes,  1  Hogg.  247 ;  The  New  Holland,  Vice  Ad.  at 
Gibraltar.)  **  Salvcgs,"  says  Judge  Story,  **  are  not  to  be 
driven  out  of  Court  upon  the  suggestion  that,  if  they 
had  not  touched  a  derelict  ship,  the  latter  might  in  som 
possible  way  have  been  saved  from  all  calamity,   and 
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therefore  the  salvors  have  little  or  no  merit."    (The 
Henry  Bwbank,  1  Sum.  414.) 

The  case  being  then,  in  my  opinion,  one  for  a  salvage 
award,  it  remains  to  fix  the  amount.  In  determining 
this,  I  bear  in  mind  that  the  whole  doctrine  of  salvage 
rests  upon  considerations  of  public  policy.  I  also  take 
into  consideration,  on  the  one  side,  that  the  service  in 
question  was  rendered  promptly ;  that  it  was  performed 
by  a  steam  vessel ;  that  the  steam  vessel  was  a  passenger 
boat,  at  the  time  engaged  in  making  a  regular  trip  ;  that 
the  place  was  one  beset  with  dangers  for  sailing  vessels, 
where  steamboats  of  this  class  can  often  render  power- 
ful and  much  needed  aid.  On  the  other  side,  I  notice 
that  the  steamboat  was  not  detained  so  as  to  interfere 
with  her  next  trip  ;  that  the  service  involved  little  labor 
or  skill  and  no  risk ;  that  the  crew  of  the  sloop  was  near 
at  hand,  with  a  chance  of  being  able,  without  assistance, 
to  get  their  vessel  into  the  true  tide,  and  so  to  tow  her 
by  their  boat  to  the  adjacent  shore. 

How  considerations  like  these  have  affected  the  deter- 
minations of  Courts  of  Admiralty  in  awarding  salvage,  the 
cases,  unnecessary  to  be  cited  here,  will  show.  As  some- 
what analogous  to  the  present  case,  I  may,  however,  re- 
fer to  the  case  of  the  Margaret,  (Shipping  Gazette,  1857,) 
where  a  brig  had  touched  on  the  spit  of  the  Dutchman's 
Bank,  but  shortly  afterward  came  off  with  loss  of  anchor, 
and  then  let  go  another  and  hoisted  a  signal,  and  where 
the  Court  in  awarding  ^£250  to  a  tug  w^hich  went  to 
her  aid,  held  that  "not  only  the  present,  but  the  pro- 
spective state  of  danger  of  the  vessel  rescued  was  to  be 
considered."  I  also  refer  to  the  case  of  the  Ocean 
Witch,  a  schooner  of  136  tons,  which  was  towed  off  the 
sands  in  the  Thames,  where  the  Court  awarded  JCIOO, 
**  in  order  to  encourage  steamers  to»,assist  vessels  when 
ashore  in  the  Thames."  (Shipping  Gazette,  ^'ebruary, 
1853.)  After  duly  weighing  the  considerations  which 
the  present  case  seems  to  present,  my  conclusion  is  that 
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$300  is  the  proper  sum  to  be  awarded  to  these  salvors, 
and  I  shall  also  give  them  their  costs,  although  in  view  of 
the  evidence  tending  to  show  that  either  undue  haste  or 
a  misapprehension  on  the  part  of  the  master  of  the  steam- 
boat caused  the  claim  to  be  put  in  suit  while  it  was  in  a 
fair  way  to  be  settled  without  expense,  I  might,  were  it 
not  a  case  of  salvage,  be  inclined  to  withhold  them.  But 
I  find,  on  looking  into  the  cases,  that  the  considerations 
of  public  policy  which  so  largely  affect  every  award  of 
salvage  are  not  overlooked  in  disposing  of  the  question 
of  costs,  and  that  I  should  be  departing  from  the  rules 
usually  applied  in  these  cases  by  withholding  costs. 
Thus,  Dr.  Lushington,  in  the  case  of  the  Rosalind,  (Mar. 
Law  Cases,  vol.  2,  p.  220,)  when  he  dismissed  the  libel  on 
the  ground  that  no  salvage  service  had  been  performed, 
gave  the  libellants  their  costs,  *'  in  order  to  recognize  the 
meritoriousness  of  their  intentions  ; "  and  in  the  case  of 
the  Countess  of  Levin  Melville,  (1  Mar.  L.  C,  p.  154,)  the 
same  learned  Judge,  when  pronouncing  in  favor  of  a  ten- 
der made  without  costs,  declared  the  salvors  to  be  en- 
titled to  full  costs.  So,  too,  in  the  case  of  the  Innocenza, 
when  a  libel  for  salvage  was  dismissed  without  costs 
against  the  salvors,  he  cites,  with  approval,  the  words  of 
Lord  Stowell,  that,  **if,  as  a  general  rule,  he  accom- 
panied a  decree  (adverse  to  salvors)  with  costs,  it  would 
discourage  other  salvors,  a  class  of  people  not  very  able 
to  comprehend  these  matters,  and  therefore  would  be 
likely  to  injure  public  interests."  See,  also,  Coote's  Pr., 
page  63.  A  decree  must  accordingly  be  entered  in  favor 
of  the  salvors  for  the  sum  of  $300  and  their  costs  to  be 
taxed. 
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NOVEMBER,  1866. 

PATEIOK    QUINN   v.    The  Steamboat  TEANSPORT, 
and  The  Propeller  VV.  E.  CHENEY. 

Exceptions  to  Libel. — Pleading  in  Behalf  op  Vessels  Injured 
BY  Collision  while  in  Tow. — Full  Statemej^t  of  Facts 
MUST  BE  Given  if  Possible. 

A  canal-boat  in  tow  uf  a  steamboat  was  injured  in  a  collision  with  another  steam- 
boat. The  owner  of  her  filed  a  libel  against  both  vessels,  in  which  he  did  not 
set  out  the  facts  of  the  collision,  though  the  movements  of  the  vessels  were 
seen  by  a  person  on  board  the  canal-boat.  The  claimants  excepted  to  the 
libel. 

Held,  That  exceptions  to  a  pleading  in  Admiraltv  have  the  effect  of  a  demurrer, 
and  also  that  of  amotion  to  make  the  pleading  more  definite  and  certain. 

That  to  make  cases  of  collisions  like  this  exceptions  to  the  general  rule,  which 
requires  a  full  statement  of  the  facts  of  the  collision,  would  be  to  permit  the 
parties  to  come  to  trial  without  any  preliminary  statement  from  either  party, 
which  would  be  of  any  assistance  to  the  Court,  or  would  apprise  the  parties 
most  in  interest,  of  the  facts  which  they  are  called  on  to  meet. 

Whether  such  exceptional  pleading  might  be  allowed  where  the  libellant  was  u  a 
able  to  give  an;  statement  of  the  facts  of  the  collision — quere. 

That  the  present  is  not  such  a  case,  and  the  libel  must  be  reformed  by  setting 
forth  as  far  as  practicable,  the  material  circumstances  attending  the  col- 
lision in  question. 

Thts  case  came  up  on  exceptions  to  the  libel  as  being^ 
defective  in  not  setting  out  the  facts  of  the  collision 
which  occasioned  the  damage,  to  recover  which  the  suit 
was  brought. 

For  libellants,  Messrs.  Emerson^  Goodrich  <&  Knowlton. 

For  claimants,  C.  F.  Sa^fordj  Esq. 

Benedict,  J.  Exceptions  to  a  pleading  in  Admiralty 
have  the  effect  of  a  demurrer,  and  also  that  of  a  motion 
to  make  more  definite  and  certain,  and  are  properly  re- 
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sorted  to  in  a  case  like  the  present,  where  the  libellant 
in  a  collision  case  has  contented  himself  with  simply 
stating  a  bare  cause  of  action,  and  has  omitted  the  full 
and  frank  narrative  of  the  material  circumstances  attend- 
ing the  accident,  which  the  general  practice  of  the  Ad- 
miralty requires  in  cases  of  this  description. 

The  manner  of  pleading  adopted  by  this  libellant  is 
sought  to  be  defended  upon  the  ground  that  the  action 
is  one  brought  against  two  steamboats  for  injuries  sus- 
tained by  a  canal-boat  while  in  tow  alongside  of  one  of 
them,  she  being  thus  a  mere  passive  object,  not  able 
to  take  any  measures  of  her  own  to  avoid  the  collision, 
and  not  responsible  for  the  movements  of  either  of  the 
others  ;  and  it  is  contended  that  in  such  case  the  libellant 
is  not  called  on  to  set  forth  anything  more  than  the  fact 
that  his  vessel  was  in  tow  of  one  of  the  steamboats,  and 
was  injured  in  a  collision  occurring  between  her  and  the 
other  steamboat. 

I  cannot  give  my  assent  to  this  doctrine,  to  the  extent 
claimed  here.  In  this  case  the  averments  of  the  libel  in- 
dicate that  the  collision  and  the  antecedent  movements 
of  the  steamboats  were  seen  by  a  person  or  persons  on 
board  and  in  charge  of  the  canal-boat ;  and  I  am  unable 
to  see  why  the  circumstances  as  thus  seen  should  not  be 
set  forth  for  the  information  of  the  Court,  and  to  save 
labor  in  proving  facts  about  which  there  may  be  no  dis- 
pute, a«  well  in  this  as  in  any  case.  The  reason  of  the 
rule,  which  is  applied  in  all  ordinary  cases  of  collision, 
would  seem  to  exist  in  full  force  in  these  triangular  cases, 
in  which,  above  all  others,  the  need  of  a  full  statement 
of  the  facts  is  felt.  To  make  these  cases  exceptions  to 
the  general  rule,  as  claimed,  would  be  to  permit  the  par- 
ties to  come  to  trial  without  any  preliminary  statement 
from  either  party,  which  would  be  of  auy  assistance  to 
the  Court,  or  would  apprise  the  parties  most  in  interest 
of  the  facts  which  they  are  called  on  to  meet.  I  cannot 
believe  that  such  a  practice  should  be  sanctioned. 
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Furthermore,  the  twenty-third  rule  of  the  Supreme 
Court,  which  is  held  to  provide  for  the  full  statement  which 
is  required  in  ordinary  cases,  makes  no  exception  of  caaes 
like  this ;  and  the  rules  of  the  English  Admiralty,  which 
are  more  precise  in  their  requirements  than  the  twenty- 
third  rule,  also  seem  applicable  to  such  cases  in  the 
English  practice. 

My  conclusion,  therefore,  is  that  the  libellant  must  re- 
form his  libel  by  setting  forth,  as  far  as  practicable,  the 
material  circumstances  attending  the  collision  in  ques- 
tion. 

This  conclusion  I  do  not  understand  to  be  adverse  to 
the  opinion  of  Judge  Betts,  in  the  case  of  the  Mary  Jane 
Vaughan,  cited  by  the  libellant.  The  reported  opinion  in 
that  case  does  not  show  what  were  the  averments  of  the 
libel  there,  but  according  to  my  recollection  of  the  case 
as  it  came  before  me  on  a  hearing  on  the  merits,  that 
was  a  case  of  collision  in  the  night  when  there  was  no 
one  on  board  the  boat  in  tow,  and  when  the  libellant 
might,  perhaps,  be  presumed  to  be  unable  to  give  any 
distinct  account  of  the  accident.  The  present  is  not  such 
a  case,  and  would  not  fall  within  the  scope  of  that  de- 
cision. 

Exceptions  allowed  with  liberty  to  amend  within  ten 
days.    Costs  of  this  hearing  to  abide  the  evant. 
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DECEMBER,  1866. 

GEORGE   PLACE   ET    AL.    v,   THE    STEAMBOAT 
CITY  OF  NORWICH. 

Practice. — Collision. — Bonding  Vessel  where  the    Damages  ex- 
ceed HER  Value. — Owner's  Liability  under  Act  of  1851. 

A  steamer  boimd  from  New  LondoD  to  New  York,  met  with  a  collision,  from  the 
effects  of  which  she  sunk.  She  was  afterward  raised  and  repaired,  and  was 
then  libelled  by  a  freighter,  to  recover  $8,000  damages  for  loss  of  his  goods  on 
board.  The  vessel  being  in  custody  in  the  action,  the  claimants  filed  a  petition, 
daiming  that  the  liability  of  the  owners  was  limited  to  the  value  of  the  vessel 
and  her  freight,  according  to  the  Act  of  Congress  of  March  3,  1861,  entitled 
"  An  Act  to  limit  the  liability  of  ship  owners."  They  alleged  that  the  amount 
of  losses  exceeded  the  value  of  the  vessel  and  freight,  and  that  there  was  reason 
to  anticipate  actions  against  her  to  recover  amounts  exceeding  her  value,  and 
prayed  the  Court  for  leave  to  file  a  stipulation  in  the  appraised  value  of  the 
vessel  and  freight,  for  the  benefit  of  all  persons  entitled  to  liens  upon  her  for 
losses  occasioned  by  the  collision ;  and  that  on  the  filing  of  that  stipulation,  the 
vessel  and  also  her  owners  might  be  declared  to  be  discharged  from  all  liability 
for  loeses  arising  out  of  the  collision. 

The  Court  directed  notice  to  be  published  for  fourteen  days,  of  the  time  and  place 
of  making  the  application  for  the  order  on  the  petition.  Other  libellants,  hav- 
ing claims  in  all  to  the  amount  of  $30,000,  appeared,  and  opposed  the  appli- 
cation. 

Held  by  the  (7<mr/,  That  the  Act  of  1851  does  not  authorize  the  discharging  the 
vessel  from  the  liens  created  by  law,  on  giving  the  stipulation  tendered ;  al- 
though it  declares  a  limitation  of  the  liability  of  the  owners  of  ships,  it  nowhere 
undertakes  to  modify  the  law  which  creates  a  lien  upon' the  ship  for  cargo  lost, 
or  undertakes  to  regulate  or  limit  the  liability  of  the  vessel  for  such  losses,  or 
in  any  way  pro\ides  for  the  enforcement  or  discharge  of  that  liability,  or  for  the 
taking  of  any  sort  of  bond  or  stipulation  for  any  purpose. 

That  the  provision  in  the  fourth  section  of  that  Act,  authorizing  the  owners  to 
take  "  appropriate  proceedings "  for  the  purpose  of  apportioning  the  sum  for 
which  the  ship  owners  may  be  liable  among  the  parties  entitled  thereto,  does 
not  warrant  this  application. 

That  the  discharge  of  the  vessel  from  the  liens  created  by  law,  as  asked  for  in  the 
petition,  could  not  be  obtained  by  virtue  of  the  Act  of  1851. 

That  a  Court  of  Admiralty  cannot  under  that  Act,  in  an  action  in  rem  against  the 
vessel  alone  by  a  single  freighter,  make  upon  a  petition  a  summary  order  de. 
daring  the  owners  of  the  vessel  free  from  personal  liability  to  any  freighter  on 
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filing  a  stipulation  as  proposed.  Such  an  order  would  be  neither  an  assignment 
of  the  vessel  to  a  trustee  for  the  benefit  of  the  persons  having  claims  for  losses,  nor 
"  appropriate  proceedings  in  any  Court  to  apportion  the  sum  for  which  the 
owners  may  be  liable,  among  the  parties  entitled  thereto,"  which  are  the  only 
forms  of  proceeding  authorized  by  the  Act. 

That  such  "  appropriate  proceeding  **  must  be  a  proceeding  in  pergonom,  where 
the  parties  to  be  aifected  are  duly  brought  before  the  Court,  and  in  which  a 
trial  can  be  had  on  issues  properly  framed. 

That  such  a  proceeding  would  not  be  within  the  jurisdiction  of  an  Admiralty 
Court.    {Cooi€«^  Pr.,  p.  9 ;  The  Saracen,  6  Moore,  p.  74.) 

That  the  English  authorities  cited,  have  reference  to  the  English  Act^  which  ex- 
pressly gives  to  the  Admiralty  Court,  in  such  cases,  the  jurisdiction  exercised  by 
the  Court  of  Chancery. 

That  the  relief  sought  for  the  vessel  and  her  owners,  could  not  therefore  be  afibrded 
under  any  of  the  provisions  of  the  Act  of  1861. 

But  that  the  application  might  be  treated  as  one  for  a  release  of  the  vessel  on  bcul, 
addressed  to  the  ordinary  discretion  of  the  Court. 

That  the  power  to  release  property  from  arrest  on  bail,  does  not  depend  on  any 
statute,  but  is  one  of  the  inherent  powers  of  the  Court.  (The  Alligator,  1  Oalf., 
147.) 

That  under  the  circumstances  of  the  present  case,  a  stipulation  in  the  form  ten- 
dered, would  protect  all  the  rights  of  the  lien  creditors,  and  as  effectually  release 
the  vessel  from  all  the  liens  provided  for  in  it,  as  the  ordinary  stipulation  does 
from  the  claims  made  in  the  particular  libel,  which  that  stipulation  is  intended 
to  secure. 

That  therefore  the  application  to  bond  the  vessel  in  this  way  might  be  granted. 

The  steamboat  **  City  of  Norwich,"  while  on  a  voyage 
from  New  London  to  New  York,  on  the  18th  day  of  April, 
1866,  collided  with  the  schooner  **  Gen.  Van  Vliet"— was 
seriously  injured  and  set  on  fire  thereby,  and  finally  sank. 
She  was  afterwards  raised  and  repaired,  and  was  then 
seized  in  this  action,  which  was  brought  by  a  freighter 
to  recover  of  the  vessel  the  sum  of  $8,000  as  damages, 
occasioned  by  loss  of  cargo  in  the  collision  and  fire  above 
mentioned. 

The  steamboat  being  in  the  custody  of  the  Court  in 
this  action,  the  claimants  filed  a  petition  showing  the  lia- 
bilities of  the  owners  to  be  limited  to  the  value  of  the  ves- 
sel and  her  freight,  according  to  the  Act  of  March  3d,  1851, 
entitled  "  An  Act  to  limit  the  liability  of  ship  owners," 
(9  Stut.  at  Large,  p.  635,)  and  averring  that  the  amount  of 
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losses  by  this  collision  and  flre,  exceeded  the  value  of  the 
vessel  and  the  freight  then  pending,  and  that  there  was 
reason  to  anticipate  actions  against  her  to  recover 
amounts  exceeding  her  value ;  whereupon  they  prayed 
the  Court  for  leave  to  file  a  stipulation  in  the  appraised 
value  of  the  vessel  and  her  freight,  such  stipulation  to  be 
taken  for  the  benefit  of  all  persons  who  should  show 
themselves  entitled  to  liens  upon  the  vessel  for  losses  oc- 
casioned by  the  collision  and  flre  aforesaid,  and  that  upon 
the  filing  of  such  stipulation  the  vessel  be  declared  dis- 
charged of  such  liens.  And  they  further  prayed,  that  the 
owners  of  said  vessel  might  be  declared  to  be  entitled  to 
the  benefit  of  the  Act  of  1851,  and  be  also  declared,  upon 
the  filing  of  the  stipulation  aforesaid,  to  be  discharged 
fi'om  all  liability  for  any  losses  arising  out  of  the  acci- 
dent in  question. 

Upon  the  presentation  of  the  petition,  notice  was  di- 
rected to  be  published  for  fourteen  days  of  the  time  and 
place  of  making  the  application,  at  which  time  several 
Ubellants,  having  filed  libels  to  recover  of  the  vessel  some 
130,000,  appeared  and  opposed. 

Mr.  Leveridge  and  Mr.  Owen  for  the  claimants,  in  sup- 
port of  the  application,  made  the  following  points  : 

1.  The  facts  make  out  a  case  which  entitles  the  own- 
ers of  the  steamer  to  the  benefit  of  the  Act,  limiting 
their  liability  to  the  value  of  the  boat  and  her  freight 
pending  (9  Stat,  at  La/rge,  p.  635).  The  language  of  the 
third  section  is  broad  enough  to  include  not  only  their 
liability  to  the  owners  of  the  cargo  on  board  the  boat, 
but  also  their  liability  to  the  owners  of  the  schooner  and 
her  cargo  ;  and  so  it  has  been  decided  (Moore  v.  The  Am. 
Transp.  Co.,  24  How.,  39 ;  Walker  v.  The  Transp.  Co.,  3 
WaU.,  150;  The  Ann  Caroline,  decided  by  Judge  Nelson 
in  the  U.  S.  Circuit  Court ;  The  Ariadne,  decided  by 
Judge  Betts  in  the  U.  S.  District  Court).    The  excep- 
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tion  at  the  close  of  the  Act  does  not  apply  to  this  case. 
The  navigation  of  Long  Island  Sound  is  not  "inland 
na\igation."  (24  How.,  1 ;  3  TToH.,  150.)  Nor  is  the 
river  Thames  or  the  East  River  a  "river"  within  that 
exception.  And  even  if  the  collision  and  fire  were  oc- 
casioned by  the  carelessness  of  the  master  and  crew  of 
the  boat,  still  it  occurred  without  the  knowledge  or 
privity  of  the  owners,  and  therefore  does  not  affect  their 
rights  under  the  Act.  The  Act  does  not  extend  to  the 
officers  and  crew  as  representing  the  owners.  (3  TFoH.,  153.) 

2.  As  the  o^vners  are  entitled  to  the  benefit  of  the 
Act,  the  question  is  as  to  their  remedy  against  those 
who  claim  to  enforce  against  them  a  grejiter  liability. 

(a.)  If  there  was  but  one  libellant,  the  owners  would 
easily  avail  themselves  of  the  benefit  of  the  Act. 

(6.)  In  cases  where  there  are  several  libellants,  the 
fourth  section  i)rovides  that  if  the  vessel  and  freight  is 
not  worth  enough  to  pay  all,  they  shall  recover  "  in  pro- 
portion to  their  respective  losses." 

(c.)  Each  libellant,  therefore,  in  such  case,  has  an  in- 
terest in  the  res,  which  he  cannot  be  deprived  of  by 
another's  recovering  a  judgment  or  filing  a  libel  first. 
The  owners  are  not  therefore  liable  to  any  one  party  for 
more  than  his  proi)ortionate  share  in  the  res  or  its  pro- 
ceeds.    {Pa/rs.  Mar.  Law,  Vol.  1,  p.  398.) 

(d.)  Even  if  the  question  of  the  limit  of  the  liability 
could  be  raised  in  each  action,  it  would  lead  to  trouble- 
some litigation,  and  would  be  unsatisfactory  to  all. 
It  is  for  the  interest  of  all  that  the  amount  of  the 
fund  out  of  which  they  are  to  be  paid  should  be  ascer- 
tained. 

(e.)  There  is  no  difficulty  arising  from  a  want  of  proper 
parties,  or  of  jurisdiction.  All  persons  having  claims 
against  the  boat  and  her  owners  might  have  been  made 
parties  as  having  an  interest  in  her,  or  the  action  might  be 
for  the  benefit  of  the  libellants  and  all  others  interested. 
(The  Commander  in  Chief,  1  Wall.,  43,  51,  52.)    The  libel 
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being  in  rem^  all  persons  interested,  and  all  the  world  are 
parties  to  the  snit,  and  bound  by  the  decree  made  in  it. 
(The  Mary,  9  Cranch  iJ.,  144 ;  Benedict's  Adm.,  p.  203 ; 
2  Brown's  Civ.  and  Adm.  LaWj  112.)  Moreover,  in  this 
case,  all  parties  having  claims  have  been  called  in  by 
the  notice  published,  and  might  intervene  in  this  suit 
(Betfs  Adm.  Pr.,  203),  or  if  they  instituted  separate 
suits,  such  suits  would  be  consolidated  with  this.  (The 
William  HaU,  1  LusK  B.,  25.) 

3.  As  the  Court  has  jurisdiction  of  the  suit  and  pos- 
session of  the  boat,  it  has  power  to  order  her  to  be  de- 
livered to  her  owners  on  their  giving  a  stipulation  to  her 
full  value.  It  could  order  her  sold,  and  the  purchaser 
would  take  her  free  from  all  liens.  It  may  retain  posses- 
sion of  her  till  final  decree  and  sale,  or  may  surrender  her 
upon  a  bond  for  her  value.  (The  Phebe,  Wm-e  B.,  362 ; 
The  Amalia,  32  Law  Jour.,  N.  S.,  191.)  No  injustice 
would  be  wrought  to  the  libellants  by  so  doing,  and  all 
other  parties  would  have  a  valid  bond  to  the  full  amount 
of  the  owner's  liability. 

4.  The  Court  may  also  order  the  freight  money  to  be 
brought  in,  and  thus  become  possessed  of  the  entire  fund. 
The  Court  administers  justice  on  principles  of  equity, 
and  therefore  having  jurisdiction  of  the  cause,  and  pos- 
session of  the  res^  it  will  retain  it  so  as  to  do  justice  to 
all  parties.  Moreover,  the  Act  itself  (§  4)  gives  this 
Court  all  the  power  needful  to  effect  its  purposes.  This 
motion  contemplates  the  end  proposed  by  this  section. 
Giving  such  a  bond  may  be  regarded  as  equivalent  to  act- 
ing under  the  provision  authorizing  the  owners  to  assign 
the  boat  for  the  benefit  of  all  parties.  That  proceeding 
is  merely  cumulative.  The  act  does  not  require  it  to  be 
done.  The  language  is  permissive.  It  does  not  require 
the  owners  to  confess  the  wrong  ;  that  may  be  litigated. 

5.  Having  such  jurisdiction,  the  Court  may  also  by 
order  declare  that  the  vessel  and  her  owners,  after  filing 
such  stipulation,  shall  be  exempt  from  all  liability  for 
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the  coUisioD,  except  under  the  stipulation.  This  was  so 
decided  by  Judge  Betts  in  the  case  of  the  Ariadne.  It 
has  been  so  decided  also  in  England  under  their  statute. 
(The  Amalia,  32  Law  Jour.  N.  8.  Adm.,  191 ;  1  Moore's  Pr. 
Council  Cases,  N.  8.  471. 

Messrs.  Huntley  and  Place,  R,  W.  Townsend,  Martin  d& 
8mitli,  A.  McCue,  P.  8.  Crooke,  and  Dimmick  cfe  Perry^ 
for  the  various  libellants,  opposed. 

Benedict,  J.  The  application  now  made  to  this 
Court  ui)on  this  petition  is  supposed  to  be  authorized  by 
the  provisions  of  the  Act  of  1851.  It  is  novel  in  the 
relief  sought,  and  raises  questions  hitherto  but  rarely 
discussed  in  the  Coiupts  of  this  country. 

The  first  question  raised  is  whether  the  Act  of  1851 
authorizes  the  relief  prayed  for,  so  far  as  such  relief  af- 
fects the  vessel  herself,  by  discharging  her  from  the 
liens  created  by  law,  upon  the  filing  of  the  stipulation 
which  is  here  tendered.  The  answer  to  this  question 
seems  to  be  obvious  when  the  provisions  of  the  Act 
of  1851  are  carefully  considered,  for  it  will  be  seen 
that  that  Act,  although  it  declares  a  limitation  of 
the  liability  of  the  owners  of  a  ship,  nowhere  undertakes 
to  modify  or  declare  the  law  which  creates  a  lien  upon 
the  ship  for  cargo  lost  or  damaged,  nor  does  it  undertake 
to  regulate  or  limit  the  liability  of  the  vessel  for  such 
losses,  or  in  any  way-  provide  for  the  enforcement  or 
discharge  of  that  liability,  neither  does  it  anywhere  pro- 
vide for  the  taking  of  any  sort  of  bond,  or  stipulation 
for  any  purpose.  Still  the  claimants  insist  that  the 
provision  in  the  fourth  section  which  authorizes  the 
owner  to  take  "the  appropriate  proceedings  in  any 
Court  for  the  purpose  of  apportioning  the  sum  for  which 
the  owners  of  the  ship  may  be  liable,  among  the  parties 
*  entitled  thereto ' "  should  be  held  to  warrant  the  dis- 
charge sought  by  this  proceeding. 
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But  taJdng  a  stipulation,  and  discharging  a  vessel 
from  the  liens  on  her,  is  a  very  different  proceeding  from 
a  proceeding  to  apportion  among  various  creditors  the 
sum  for  which  the  owners  of  a  vessel  may  be  liable  under 
the  Act.  Eeleasing  a  vessel  on  bail  is  simply  substitu- 
ting a  stipulation  in  place  of  the  vessel,  to  save  expense, 
risk  and  loss.  Neither  the  taking  of  the  stipulation 
nor  the  order  to  discharge,  involves  the  consideration  of 
any  question  of  apportionment  of  any  sum,  and  it  is  dif- 
ficult to  suppose  that  the  language  of  the  fourth  section 
was  intended  to  include  the  well  known  proceeding  of 
discharging  a  vessel  on  bail.  It  seems  therefore  quite 
clear  that  if  this  portion  of  the  relief  asked  for  in  this 
petition  can  be  obtained  at  all,  it  must  be  by  virtue  of 
other  powers  than  those  conferred  by  the  Act  of  1851. 

The  next  question  raised  by  this  petition  is,  whether 
a  Court  of  Admiralty,  in  an  action  like  the  present,  in  rem 
against  the  vessel  alone,  by  a  single  freighter,  can  upon 
a  petition  make  a  summary  order  or  decree,  declaring  the 
owners  of  the  vessel  free  from  personal  liability  to  any 
freighter,  upon  filing  a  stipulation  for  the  amount  of 
their  liability,  as  limited  by  the  Act  of  1851. 

Now  the  Act  authorizes  but  two  forms  of  proceeding, 
one  an  assignment  of  the  vessel  to  a  trustee  for  the  be- 
nefit of  the  persons  having  claims  for  losses,  the  other, 
"Appropriate  proceedings  in  any  Court  to  apportion  the 
sum  for  which  the  owners  may  be  liable  among  the  par- 
ties entitled  thereto." 

If  these  claimants  proposed  to  assign  this  vessel,  now 
in  custody  of  the  marshal,  to  an  officer  of  the  Court,  for 
the  benefit  of  the  parties  entitled  to  make  claim  for 
losses,  an  order  effecting  their  discharge  from  further 
liability  could  doubtless  be  made.  But  they  do  not  pro- 
pose to  assign  the  vessel  or  their  interest  therein.  What 
they  do  propose  is  to  take  the  vessel  upon  giving  a  stipu- 
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lation,  which  is  not  equivalent  to  delivering  her  np  to  an 
assignee  as  provided  in  this  Act ;  and  as  before  remarked 
in  regard  to  a  discharge  of  the  vessel  herself,  so  in  regard 
to  a  discharge  of  the  owner  it  must  be  said  that  dis- 
charging the  owners  upon  a  stipulation  is  not  *'  appor- 
tioning the  sum  for  which  they  may  be  liable  among  the 
parties  entitled  thereto."  But  if  taking  a  stipulation, 
and  thereupon  granting  a  discharge  of  the  owners,  could 
be  considered  one  step  towards  apportioning  the  sum 
among  the  creditors,  and  so  the  proceeding,  or  part  of 
the  proceeding  authorized  by  the  fourth  section  of  the 
Act,  still  the  mode  of  procedure  here  adopted  cannot  be 
sustained,  for  it  is  not  an  appropriate  proceeding  to 
accomplish  the  end  contemplated  by  the  statute. 

This  is  a  petition  filed  in  an  action  in  rem,  and  seeking 
a  summary  order  as  part  of  the  proceedings  in  the  action  ; 
but  a  proceeding  to  be  an  appropriate  proceeding  for  the 
purpose  intended  by  the  Act,  must  in  my  opinion  be  a 
proceeding  inpers&nam^  where  the  parties  to  be  affected 
are  duly  brought  before  the  Court,  and  in  which  a  trial 
can  be  had  on  issues  properly  framed.  Here  the  parties 
before  the  Court,  and  whom  it  is  sought  to  bind  by  the 
order  prayed  for,  are  only  before  the  Coiu't  so  far  as  re- 
gards their  right,  title  and  interest  in  the  vessel  as  lien 
creditors. 

Their  liens  can  undoubtedly  be  cut  off  by  the  sale  of 
the  vessel,  and  the  affectation  of  the  vessel  in  their  favor 
may  be  intentionally  waived  or  abandoned  by  them,  but 
I  am  unable  to  see  how  the  Court  in  this  cause  can  de- 
clare their  right  of  action  in  personam  against  the  owners 
to  be  cut  off.  If  the  giving  of  such  a  stipulation  as  is 
here  proposed  would  be  a  good  defence  in  any  future  ac- 
tion, brought  by  freighters  against  the  owners,  it  will 
hardly  do  upon  the  petition  of  these  owners  to  treat  this 
action  against  the  vessel  as  such  an  action,  and  now  give 
judgment  for  the  defendants  accordingly. 

Nor  would  the  case  be  improved  if  all  the  parties  to 
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be  affected  were  brought  before  the  court  and  issue  duly 
joined  by  them ;  for  such  a  proceeding  would  be  no  part 
of  an  admiralty  cause,  and  not  within  the  jurisdiction  of 
the  admiralty.  The  general  words,  "any  court,"  in  the 
fourth  section  of  the  act,  may  give  the  District  Court 
jurisdiction  of  such  an  equitable  proceeding,  but  it  by 
no  means  follows  that  it  can  be  taken  upon  the  instance 
side  of  the  court.  The  jurisdiction  of  the  admiralty,  as 
exercised  in  every  case,  is  indeed  legal  and  equitable,  but 
it  does  not  follow  that  every  proceeding  which  a  court 
of  equity  may  entertain,  can  be  taken  in  a  court  of  ad- 
miralty, and  I  know  of  no  authority  for  holding  that  the 
court  of  admiralty  can  entertain  a  proceeding  com- 
menced for  the  purpose  of  apportioning  among  various 
creditors  a  common  fund.  Such  a  jurisdiction  has  been 
expressly  denied  in  the  case  of  the  Saracen.  (6  Moorej  p. 
74  ;  Coote  Pr.  p.  9.) 

But,  further,  if  this  proceeding  could  be  entertained 
as  a  proceeding  within  the  admiralty  jurisdiction  of  the 
court,  I  see  no  necessity  for  making  it  a  part  of  this  suit. 
The  condition  of  an  action  m  rem,  compelled  to  bear 
within  it,  through  the  stt^es  of  this  and  of  the  appellate 
courts,  an  equity  suit,  in  which  the  original  libellants, 
with  various  others,  would  be  defendants,  and  the  claim- 
ants the  plaintiffs,  would  be  so  anomalous,  and  tend  so 
greatly  to  deprive  the  suit  in  rem  of  that  simplicity  and 
dispatch  which  properly  characterize  it,  that  I  should 
hesitate  long  before  giving  my  sanction  to  the  practice. 

My  conclusion  therefore  is,  that  the  relief  here  sought 
for  this  vessel  and  her  owners,  cannot  be  afforded  under 
any  of  the  provisions  of  the  Act  of  1851.  Nor  is  this 
conclusion  in  conflict  with  the  English  authorities  cited 
by  the  claimants.  Those  decisions  were  made  under  the 
British  Act,  which  differs  from  the  American  Act  in  ma- 
terial respects.  Thus,  after  declaring  the  limitation  of 
the  owner's  liability,  the  British  Act  provides  as  follows 
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(§  514) :  *•  In  cases  where  any  liability  has  been  *  * 
incurred  by  any  owner  in  respect  of  *  *  *  dama^ges  to 
ships,  boats,  or  goods  ;  and  several  claims  are  made  or 
apprehended  in  respect  of  such  liability,  *  *  *  it 
shall  be  lawful  in  England  for  the  High  Court  in  Chan- 
cery *  *  *  to  entertain  proceedings  at  the  suit  of  am/ 
ovmer,  for  the  purpose  of  determining  the  amount  of  such 
liability  subject  as  aforesaid^  and  for  the  distribution  of  such 
amount  ratably  amang  the  several  claimants^  with  power  for 
any  such  court  to  stop  all  actions  and  suits  pending  in 
any  other  coiu't  in  relation  to  the  same  subject  matter. 
And  any  proceeding  entertained  by  such  court  may  be 
conducted  in  such  manner,  and  subject  to  such  regula- 
tions, as  to  making  any  persons  interested  parties  to  the 
same,  and  as  to  the  exclusion  of  any  claimants  who  do 
not  come  in  within  a  certain  time,  and  as  to  requiring  se- 
curity from  the  owner,  and  as  to  payment  of  costs,  as 
the  court  thinks  just."  These  provisions  it  will  be  seen, 
confer  more  extended  powers  than  are  contained  in  the 
American  Act,  and  they  are  exercised  by  the  English 
Admiralty  only  by  virtue  of  the  Admiralty  Court  Act  of 
1861,  (24Fic«.  c.  10,  §  13,)  which  declares,  that ''  when  any 
ship  or  vessel,  or  the  proceeds  thereof,  are  under  arrest 
of  the  High  Court  of  Admiralty  the  said  court  shall  have 
the  sam£  powers  as  are  conferred  upon  the  High  Court  of 
Chancery  by  the  ninth  part  of  the  Merchants'  Shipping 
Act  of  1854." 

It  is  by  \irtue  of  these  two  statutes  that  Dr.  Lush- 
ington  has  entertained  petitions  for  relief  similar  to  the 
one  now  presented,  and  those  cases,  if  examined,  show 
that  such  petitions  are  not  received  by  the  English  Court 
of  Admiralty  as  part  of  the  proceedings  in  rem,  but  form 
independent  actions  with  demurrers  and  answers.  (The 
Wild  Banger,  1  Mar.  Law  Cases,  p.  206.)  They  go  up  to 
the  Privy  Council  independent  of  any  action  in  rem. 
(The  Amelia,  1  M.  L.  C.  p.  362.)    They  are  described  in 
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the  reports  as  mils  hvoughthj  plaintiff  a  against  defend- 
mis.  (The  Wild  Eanger,  1  M.  L.  C.  p.  275.)  The  Eng- 
lish cases  seem  therefore  rather  to  sustain  than  overthrow 
the  view  which  I  have  thus  far  taken  of  the  present  ap- 
plication. 

This  view  derives  support  from  the  final  determina- 
tion of  the  Supreme  Court  in  the  case  of  the  Ann  Caro- 
Kne,  (2  WaMace^  538,)  where  "  the  whole  matter  of  dam- 
ages being  open  to  revision,"  (p.  546,)  and  the  point 
being  expressly  taken  that  the  Act  of  1851  did  not  apply 
in  an  action  in  rem  to  limit  the  recovery  to  the  value  of 
the  claimant's  vessel  and  freight,  the  court  held  that  in 
an  action  in  rem  against  a  vessel  for  a  collision,  although 
it  appeared  that  the  amount  of  the  personal  liability  of 
the  owners  under  the  Act  of  1851  was  less  than  the  value 
of  the  libellant's  vessel,  the  true  measure  of  damages  in 
that  action  was  the  value  of  the  libellant's  vessel,  and 
that  the  decree  must  be  for  that  sum  if  a  stipulation  for 
value  to  that  amount  had  been  given. 

The  views  here  expressed  make  it  unnecessary  to 
consider  the  point  raised  in  opposition  to  this  petition, 
and  decided  in  14  6?ray,  that  none  of  the  provisions  of 
the  fourth  section  of  the  Act  of  1851  are  applicable  to 
cases  when  the  losses  have  arisen  out  of  a  collision. 

Thus  far  I  have  treated  the  application  before  me  as 
a  proceeding  taken  under  the  Act  of  1851,  but  it  may 
without  injustice  to  any  one  be  treated  as  an  application 
for  a  release  on  bail,  addressed  to  the  ordinary  discre- 
tionary powers  of  the  court,  and  the  more  important 
portion  of  the  relief  sought  may  be  thus  obtained.  So 
considered,  the  motion  differs  from  the  ordinary  motion 
for  leave  to  bond  only  in  this,  that  the  claimants,  instead 
of  a  stipulation  which  shall  be  available  to  the  libellant 
alone,  tender  a  stipulation  in  the  full  value  of  the  vessel 
and  her  freight,  which  shall  be  available  for  all  the  libel- 
lants  who  have  filed,  or  may  hereafter  file,  libels  in  this 
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court,  to  reeover  damages  caused  by  this  collision  and 
fire,  and  instead  of  a  discharge  which  shall  release  the 
vessel  from  the  claim  of  the  libellants  alone,  they  seek 
a  discharge  which  shall  release  the  vessel  from  all  the 
claims  secured  by  such  stipulation. 

Now  the  power  to  discharge  from  arrest  property 
seized  in  a  court  of  admiralty,  does  not  depend  upon 
the  provisions  of  any  special  statute,  but  is  one  of  the 
inherent  powers  of  the  court  conferred  upon  it  with  its 
other  general  powers.  (The  Alligator,  1  OdU.  147.) 
Prom  "motives  of  public  convenience,"  the  claimant  is 
allowed  to  substitute  an  equivalent  security  in  place  of 
the  res.    {Coots  Pr.  p.  5.) 

This  power  is  daily  exercised  in  actions  in  rem^  be- 
cause "a  ship  is  made  to  plow  the  sea,  and  not  to  rot 
by  the  wharf," — because  serious  damage  to  her  owners  is 
caused  by  her  detention  without  benefit,  and  expenses 
are  thereby  increased, — all  which  may  be  obviated  with- 
out Injury  to  the  rights  of  creditors  by  a  delivery  on  bail. 
(Benedict's  Ad.  p.  246.)  These  considerations  which  lead 
to  the  ordinary  discharge  on  bail,  seem  to  me  to 
press  with  their  fall  force  in  favor  of  the  discharge 
here  sought.  This  vessel  is  detained  from  regular 
trips  by  the  process  against  her.  Her  value,  together 
with  the  amount  of  her  freight,  is  insufficient  to 
pay  the  amount  of  claims  likely  to  be  brought  against 
her.  A  discharge  on  bail  in  each  case  would  involve  her 
owners  in  liability  exceeding  her  value.  (The  Ann  Car- 
oline, 2  Wallace,  550.)  It  is  manifest,  therefore,  that  no 
prudent  owner  will  give  stipulations  in  the  ordinary 
form  for  each  claim.  The  consequence  is,  that  unless  a 
stipulation  in  the  form  tendered  can  be  taken,  the  vessel 
must  remain  in  custody  until  the  termination  of  perhaps 
a  long  controversy,  to  the  detriment  of  every  interest 
concerned. 

Some  form  of  stipulation  seems  to  be  demanded  by 
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the  circnmstances  of  the  case,  and  I  see  no  reason  why 
the  one  proposed  will  not  protect  all  the  rights  of  the 
lien  creditors,  and  as  effectually  release  the  vessel  from 
all  the  liens  provided  for  in  it,  as  does  the  ordinary  stip- 
ulation from  the  claim  or  claims  made  in  the  particular 
libel  which  such  stipulation  is  intended  to  secure,  which 
libel  often  includes  several  distinct  parties,  such  as 
owners  of  a  vessel  and  of  the  cargo,  several  seamen  of 
one  crew,  different  sets  of  salvors,  and  the  like.  A  some- 
what analogous  effect  is  produced  by  the  ordinary  stipu- 
lation when  taken  in  good  faith  without  fraud  or  mis- 
take, for  a  less  sum  than  the  whole  lien  intended  to  be 
secured  by  it.  The  English  bond  for  latent  demands  is 
also  analogous. 

While,  then,  the  stipulation  proposed  will  secure  the 
end  which  is  required  by  **  public  convenience,"  and 
always  sought  by  a  court  of  admiralty,  the  taking  of  it, 
and  the  consequent  release  of  the  vessel,  will  improve 
rather  than  impair  the  position  of  the  lien  creditors. 
For  the  vessel  is  now  under  proceedings  in  rem,  which 
must,  sooner  or  later,  terminate  in  a  sale  under  a  decree, 
or  a  sale  as  perishable.  That  sale  will  cut  off  all  their 
liens  and  transfer  them  to  the  proceeds  in  court,  reduced 
as  those  proceeds  will  be  by  the  expense  of  custody  and 
the  rapid  deterioration  of  a  ship  while  lying  idle.  In- 
stead of  that  fund  as  their  sole  resort,  if  the  vessel  be 
discharged  on  the  stipulations  tendered,  the  creditors 
will  have  a  stipulation  as  available  as  the  vessel  now  is, 
and  for  its  value,  with  the  addition  of  the  amount  of 
the  freight.  Proper  precaution  being  exercised  in  the 
examination  of  the  sureties,  and  in  ascertaining  the 
value  of  the  vessel,  which  the  court  will  by  its  order 
always  secure— represented  as  all  creditors  will  in  effect 
be  upon  the  justification  of  the  sureties  and  the  ap 
praisement  of  the  vessel  by  the  other  libellants  before 
the  court,— as  public  a  notice  of  the  proposed  discharge 
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having  been  given  as  is  required  to  be  given  of  a  con- 
demation  and  sale — it  cannot  be  said  that  the  i>o8ition  of 
any  lien  creditor  will  be  impaired  by  the  release  of  the 
vessel  in  the  manner  proposed. 

Nor  is  it  seen  that  any  inconvenience  will  arise,  if  the 
practice  here  indicated  should  be  adopted ;  but,  the 
contrary.  One  effect  would  be  to  bring  before  one  court " 
all  demands  claimed  to  be  liens  arising  out  of  the  same 
occurrence,  a  result  certainly  desirable  if  not  made  neces- 
sary by  the  opinion  expressed  by  the  Supreme  Court  in 
the  case  of  the  Commander-in-chief.  (1  WdOace^  p.  43.) 
Another  effect,  and  one  often  beneficial  to  the  owners 
of  ships,  would  be  to  afford  a  method  by  which  a  ship 
can  be  promptly  relieved  from  liens  arising  out  of  a  col- 
lision. In  the  absence  of  any  such  method,  every  vessel 
having  been  in  collision  must  remain  subject  to  all  liens 
thereby  created,  until  the  demands  shall  have  been 
prosecuted  or  become  stale ;  and  these  liens  are  uncer- 
tain in  amount  and  often  unknown.  They  therefore  in- 
terfere with  a  sale  of  the  vessel,  and  form  one  of  the 
disabilities  affecting  this  class  of  property  which  such 
a  discharge  on  bail  will  remove,  and  in  a  much  cheaper 
and  more  effective  manner  than  the  formality  of  a  col- 
lusive sale  under  decree,  to  which  ship  owners  have  somet 
imes  been  driven  in  the  ab-^cnce  of  any  other  method  of 
relief. 

In  addition  to  the  facts  above  stated,  it  also  appears 
in  this  case  that  the  owners  of  this  vessel  are  willing  to 
furnish  stipulators  of  unquestioned  ability,  while  they 
are  themselves  a  corporation  with  a  place  of  business  in 
this  port  and  abundantly  able  to  respond  to  any  decree 
that  may  be  rendered.  The  voyage  in  question  was  be- 
tween New  London  and  this  port,  where  the  persons 
having  claims  upon  the  vessel  may  be  supposed  to  be, 
or  to  be  represented.  Public  notice  of  the  intention  to 
apply  for  the  release  of  the  vessel  in  this  manner  has 
moreover  been  given  by  special  advertisement.    There 


EASTERN  DISTRICT  OF  NEW  YORK.  103 

The  Sieftmboat  City  of  Norwich. 

is,  therefore,  little  danger  of  surprise,  certainly  none 
of  detriment,  to  the  lien  creditors  not  actually  before 
the  court,  if  this  relief  be  granted. 

A  single  question  remains  to  be  determined,  that  is, 
as  to  the  time  when  the  value  of  the  vessel  is  to  be  taken 
for  the  purpose  of  fixing  the  amount  of  the  stipulation. 
Were  the  vessel  of  the  value  now  that  she  was  imme- 
diately prior  to  the  accident,  that  value  would  be 
taken,  but  it  is  suggested  by  the  papers  before  me  that 
she  has  been  altered,  and  her  value  increased  since  that 
time  by  the  act  of  her  owners,  and  it  may  be  that  her 
value  has  changed  by  reason  of  a  change  of  the  market, 
and  therefore  under  the  views  which  I  have  above  ex- 
pressed, a  question  arises  whether  the  lien  creditors  are 
not  entitled  to  have  the  benefit  of  any  increase  of  her 
value.  (See  The  AUen,  1  W.  Bob.  119  ;  CooU  Pr.  4.)  This 
question  can  be  more  safely  disposed  of  upon  the  settle- 
ment of  the  order,  when  the  facts  attending  the  repair- 
ing of  the  vessel  may  be  shown.  It  is  accordingly  reserved 
imtil  that  time.* 


»  This  question  of  value  was  not  made  the  subject  of  dispute,  but  agreed  upon 
between  the  parties.  The  stipulation  which  was  given  under  the  above  decision 
was  as  follows :  It  set  forth  the  filing  of  the  libel  by  Place,  and  the  arrest  of  the 
vessel  under  the  process;  the  subsequent  filing  of  other  libels;  the  valuation  of 
the  vessel  at  $70,000 ;  the  filing  of  a  claim  by  the  owners  in  each  of  Uie  suits,  and 
their  application  to  have  the  vessel  discharged  on  giving  this  stipulation.  It  then 
proceeded  in  the  following  words :  The  parties  hereto  agreeing,  that  the  said 
claimants  and  owners.  The  Norwich  and  New  London  Transportation  Company, 
parties  hereto,  in  all  cases  in  which  libels  may  hereafter  be  filed  in  this  court 
against  the  said  steamboat  to  enforce  liens  or  claims  upon  or  against  the  said 
steamboat  by  reason  of  said  collision  and  fire,  upon  notice  to  them  or  their  proc- 
tor, to  be  given  by  publication  or  otherwise,  as  the  court  may  direct,  will,  within 
the  time  limited  by  the  court,  enter  an  appearance  without  service  of  process, 
which  is  hereby  waived,  and  that  in  default  of  such  appearance  such  proceedings 
may  be  had  and  such  decree  made  in  such  causes  respectively,  as  to  the  court 
may  seem  proper,  and  with  like  effect  as  if  said  owners  and  claimants,  and  their 
sureties,  the  parties  hereto,  had  appeared  and  consented  thereto. 

And  the  parties  hereto  further  consenting  and  agreeing,  that  they  will,  to  the 
extent  of  the  amount  of  this  stipulation,  abide  by  and  perform  all  orders  and  de- 


104  U.  S.  DISTRICT  COURT  REPORTS.   ^ 

The  Steamboat  City  of  Norwich. 

I  have  been  thus  particular  in  considering  this  appli- 
cation, on  account  of  its  imx^ortance,  and  also  because  it 
was  claimed  on  the  hearing  that  an  order  made  by  the 
judge  of  the  Southern  District  as  late  as  February,  1866, 
in  the  case  of  the  Ariadne,  indicates  an  opinion  on  his 
part  that  the  Act  of  1851  confers  upon  the  District  Court 
in  Admiralty,  the  power  to  grant  all  the  relief  here 
prayed  for.  No  opinion  was  delivered  by  that  learned 
judge  in  the  case  referred  to,  and  it  does  not  appear 
that  his  attention  was  called  to  the  difference  be- 
tween the  English  and  American  statutes.  However 
this  may  be,  the  result  which  he  arrived  at,  so  far  as  it 
affected  the  vessel  before  him,  which  is  the  substantial 
portion  of  the  relief  sought  to  be  obtained,  was  the 
same  as  that  arrived  at  by  me,  and  the  practice  of  the 
two  courts  will  therefore  coincide. 

An  order  may  be  entered  in  accordance  with  these 
views,  which  will  be  settled  before  me  on  notice  to  all 
the  libellants  who  have  filed  libels  against  this  vessel,  in 
this  court. 

crees  of  this  court,  made  or  to  be  made  in  any  proceeding  taken  or  to  be  taken 
in  this  court,  or  in  any  appellate  court,  to  secure  the  payment  of  any  lien  upon 
the  said  steamboat,  her  engines,  die,  in  place  of  which  this  stipulation  is  substi- 
tuted,  which  may  have  arisen  by  reason  of  the  collision  and  fire  above  referred 
to,  and  that  in  case  of  default  or  Contumacy  on  the  part  of  the  said  owners  or 
claimants,  or  their  sureties,  execution  or  executions,  not  in  all  to  exceed  the 
amount  of  this  stipulation  for  the  value  of  said  steamboat,  viz.,  $70,000,  with  in- 
terest thereon  from  this  date,  may  issue  against  their  goods,  chattels,  and  lands ; 

Now,  therefore,  the  condition  of  this  stipulation  is  such,  that  if  the  stipulators 
undersigned  shall,  upon  the  final  order  or  decree  of  the  said  District  Court  made 
and  entered  in  the  above  suit,  and  in  any  suit  or  proceeding  commenced,  or 
which  may  be  commenced,  in  said  court,  to  establish  and  enforce  any  lien  or 
claim  upon  the  said  steamboat,  <&c.,  by  reason  of  the  collision  and  fire  in  the 
aforesaid  libel  and  in  the  said  petition  mentioned,  or  upon  the  final  decree  of  any 
appellate  court  to  which  any  or  either  of  such  suits  or  proceedings  may  be  car- 
ried, and  upon  notice  of  such  order  or  decree  to  the  parties  hereto,  or  either  of 
them,  or  to  the  proctor  for  the  claimants,  abide  by  all  interlocutory  orders  and 
decrees  of  the  court,  and  pay  the  money  awarded  to  the  respective  parties  in  and 
by  all  such  final  decrees  rendered  in  this  court  or  the  appellate  court,  (if  any  ap- 
peal intervene,)  not  exceeding  in  the  aggregate  the  said  sum  of  $70,000,  and  in- 
terest, then  this  stipulation  to  be  void,  Ac 
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JANUARY,  1867. 

THE  OAEGO  OF  THE  MAEY  E.  TABEE. 

Charter-Party. — Demurrage. — Default  of  Charterer. — Sunday. 
— Lien. — Expenses  of  Unloading  Cargo. 

Where  a  charter-party  specified  that  the  charterer  should  pay  demurrage  for  de- 
tention of  the  vessel,  "  provided  such  detention  shall  happen  by  default"  of  the 
charterer,  and  the  master  having  delivered  his  deck  load  at  one  dock,  was 
required  by  the  charterer  to  deliver  the  rest  at  another,  (which  was  according  to 
the  custom  of  the  trade,)  and  lost  several  days  in  getting  there  by  reason  of  the 
weather, 

Hdd,  That  no  demurrage  could  be  recovered  under  the  charter  for  such  detention, 
nor  for  Sundays. 

Where  the  charterer  had  men  and  carts  at  the  dock  on  a  specified  day  to  receive 
the  cai^o,  but  the  vessel  did  not  arrive  till  two  days  after,  and  then  the  master, 
without  notice  to  the  charterer,  discharged  the  cargo  and  employed  persons  to 
cart  it  from  the  side  of  the  vessel  up  the  wharf  and  there  to  pile  it, 

Held,  That  the  master  could  not  throw  upon  the  charterer  this  additional  expense, 
without  having  first  notified  him  of  his  intention  to  land  and  remove  the  cargo 
at  the  charterer's  expense. 

This  action  was  brought  by  John  Arnold,  the  owner 
of  the  schooner  Mary  E.  Taber,  to  enforce  an  alleged 
lien  upon  a  cargo  of  wood  transported  in  that  vessel 
from  Holmes'  Landing  to  the  port  of  New  York  under  a 
charter  made  with  Bonnel,  the  claimant  of  the  cargo. 

The  charter-party  provided,  among  other  things,  for 
certain  lay  days  in  loading  and  discharging,  and  for  de- 
murrage at  a  certain  rate,  to  be  paid  for  every  day's 
additional  delay,  **  provided  such  detention  shall  happen 
by  default  of  the  party  of  the  second  part " —  the  char- 
terer. 

The  claim  was  for  $1,121.50,  freight  and  demurrage, 
and  $72.25,  disbursements.  Of  this  sum,  $772,  not  really 
in  dispute,  had  been  paid  by  order  of  the  court  after  the 
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commencement  of  the  action,  and  the  controversy  was 
only  as  to  the  demurrage  and  the  disbursements. 

For  libellant,  P.  C.  Crooke. 

For  claimant,  Benedict,  Tnwy  <&  Benedict, 

Benedict,  J.  Under  the  proofs  in  this  case  the  ob- 
jection to  the  four  days'  demurrage  while  loading,  was 
properly  abandoned.  To  that  the  libellant  is  clearly 
entitled.  He  is  also,  in  my  opinion,  entitled  to  demur- 
rage on  the  discharging,  but  not  to  the  full  amount 
claimed.  By  the  custom  of  the  trade,  as  conceded  here, 
the  vessel  was  bound  to  deliver  the  cargo  at  different 
places  in  the  port,  if  requested.  The  deck  load  was 
accordingly  delivered  at  the  foot  of  Oanal  street,  and  the 
remainder  at  Clinton  Avenue  dock.  No  objection  was 
made  to  going  to  Clinton  avenue,  but,  on  the  contrary, 
the  master,  rejecting  the  charterer's  offer  to  get  a  tug, 
expressly  undertook  to  procure  a  tug  for  himself  and 
tow  there  from  Canal  street.  Some  days  were  lost, 
however,  in  getting  there  because,  as  the  master  says,  of 
the  weather.  This  delay  was  not  caused  by  any  default 
on  the  part  of  the  charterer,  and  under  this  contract, 
neither  that  portion  of  the  detention,  nor  the  detention 
of  Sundays,  can  be  charged  to  him.  (1  Pars.  Mar.  Law^ 
p.  265 ;  Sprague  v.  West,  AVbott  B.  ;  Towle  v.  Kettel,  5 
Ctish.  18.) 

One  day  was  also  lost  by  reason  of  the  vessel  being 
aground  when  ordered  to  go  to  Canal  street,  which  must 
be  borne  by  the  libellant.  There  was  some  delay  at  Canal 
street,  which  the  claimant  insists  should  also  be  charged 
to  the' libellant  upon  the  ground  that,  by  reason  of  being 
aground  when  he  received  orders,  he  lost  his  turn  at 
Canal  street.  But  the  delay  in  getting  to  Canal  street 
did  not,  as  it  appears,  prevent  the  vessel  from  getting  a 
berth  there  and  being  ready  to  discharge  as  soon  as  she 
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arrived.  The  only  reason  why  she  did  not  then  discharge 
was,  because  the  dock  was  full  of  wood  which  it  was 
necessary  first  to  remove.  The  master  testifies  that  this 
wood  which  filled  the  dock  at  Canal  street  was  not  dis- 
charged from  any  vessel  which  arrived  after  he  had  notice 
to  proceed  there,  and  this  evidence  does  not  seem  to  be 
overborne  by  the  testimony  of  the  claimant.  The  burden 
of  excusing  the  delay  in  receiving  the  cargo  at  Canal 
street  was  upon  the  claimant,  and  no  person  having  been 
produced  from  the  dock  to  contradict  the  evidence  of 
the  master,  I  shall  hold  the  claimants  to  be  responsible 
for  that  delay.  According  to  these  views  the  libellant 
is  entitled  to  recover,  in  addition  to  the  four  days  in 
loading,  three  days'  demurrage  in  the  discharging. 

As  to  the  disbursements  claimed,  the  facts  are  these. 
On  Saturday  the  charterer  designated  Clinton  avenue  as 
the  place  of  discharging  the  remainder  of  the  cargo,  and 
the  master  then  undertook  to  procure  a  tug  and  be  towed 
there ;  and  on  that  day  the  charterer  had  men  and  carts 
at  Clinton  Avenue  dock  to  receive  the  cargo  on  its  arrival. 
The  vessel  did  not  proceed  to  Clinton  avenue  until  just 
at  night  on  the  following  Monday.  On  Tuesday  the  berth 
was  occupied  so  that  no  cargo  could  be  discharged,  and 
on  Wednesday,  in  the  absence  of  the  claimant,  and  with- 
out further  notice  to  him,  the  master  began  to  discharge 
the  wood  upon  the  wharf,  and  also  employed  persons  to 
cart  it  from  the  vessel's  side  up  the  wharf  and  then  pile 
and  cord  it. 

The  wharf  is  a  long  one,  where  cargoes  can  only  be 
discharged  at  the  end,  and  the  master  testifies :  *'  I  carted 
it  for  my  own  necessity,  to  make  room  for  landing,  as  a 
canal  boat  was  dischargiug  at  the  same  time.  It  would 
have  filled  up  the  wharf,  if  I  hadn't  carted  it  up  the 
wharf.  There  was  no  other  practicable  way.  I  paid  for 
carting  and  cording  the  wood  up,  $72.25." 

This  sum  is  claimed  to  be  recoverable  in  this  action 
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upon  the  grounds  that  the  disbursement  was  made 
necessary  by  the  charterer's  selection  of  such  a  wharf  as 
the  place  of  unloading. 

But  the  non-delivery  of  this  cargo  on  Clinton  Avenue 
wharf  upon  the  arrival  of  the  vessel  there,  did  not  arise 
from  any  peculiarity  in  the  wharf  or  any  permanent  ob- 
struction which  rendered  a  landing  in  the  usual  manner, 
within  a  reasonable  time,  impossible  or  improbable.  It 
was  simply  a  case  of  delay  on  the  part  of  the  charterer 
to  take  the  wood  as  fast  as  landed.  For  this  delay,  the 
charter-party  provided,  and  a  compensation  for  it  was 
fixed,  and  a  lien  on  the  cargo  created  for  the  amount. 
Before  the  master  could  justly  cast  upon  the  charterer 
the  additional  expense  of  carting  away  and  cording  the 
wood,  it  was  incumbent  on  him  to  give  a  further  notice 
to  the  charterer  of  his  intention  to  land  and  remove  the 
wood  at  the  expense  of  the  charterer.  (The  Stephen  Crow- 
ell,  BettSy  J.  1859 ;  Blossom  v.  Smith,  Ndson^  J.  October, 
1856.)  It  is  not  pretended  that  any  notification  of  such 
intention  was  given  in  this  case,  and  in  the  absence  of  any 
such  notice,  I  must  reject  the  claim  for  these  extra  dis- 
bursements, which  are  not  shown  to  have  resulted  in  any 
benefit  to  the  claimant,  and  which  arose  from  the  mas- 
ter's taking  upon  himself  a  labor  not  cast  upon  him  by 
the  contract,  nor  necessary  to  enable  him  to  reap  the 
full  benefit  of  his  charter. 

This  decision  I  prefer  to  rest  upon  the  view  here  taken 
of  the  shipmaster's  duty,  rather  than  upon  the  ground 
that  the  disbursement  was  for  service  in  the  nature  of 
stevedore  service,  and  so,  according  to  the  decisions,  not 
recoverable  in  a  court  of  admiralty.  But  it  is  proper  to 
add,  that  a  claim  for  like  disbursements  was  held  by 
Judge  Betts,  in  the  case  of  Goughran  v.  151  Tons  of  Coal, 
1858,  not  to  be  enforceable  in  the  admiralty,  See  also 
the  Amaranth,  BaB,  J.  1859. 

A  decree  will  accordingly  be  entered  in  favor  of  the 
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libellant  for  the  freight  and  seven  days*  demurrage  ac- 
cording to  the  rates  of  the  charter-party,  with  interest, 
lees  the  sum  paid  by  order  of  the  court. 

A  reference  may  be  had  to  ascertain  the  amount,  if  it 
be  not  agreed  on  by  the  parties. 


FEBRUARY,   1867. 

THE  STEAMBOAT  ANGELINA  COENING. 

TowBOAT. — Unknown  Rock  in  Channel. — Misfortune. 

Where  a  canal  boat  wae  being  towed  by  a  steamtng  at  the  end  of  a  hawser,  with 
two  other  boats,  she  being  the  middle  one,  through  the  Eills  on  the  north  shore 
of  Btaten  Island,  and  brought  np  upon  a  single  rock  lying  some  two  hundred 
feet  from  the  end  of  a  dock,  the  existence  of  such  rock  being  proved  not  to  be 
known  to  persons  familiar  with  those  waters,  the  tow  at  the  time  not  being  in 
line  with  the  steamtug,  but  having  sagged  off  inshore, 

Hdd^  That  a  steamtug  is  not  a  conmion  carrier  of  the  vessel  she  tows. 

That  even  common  carriers  are  not  held  responsible  for  ir^iuung  upon  rocks  not 
generally  known,  and  a  fortiori  steamtugs  would  not  be. 

That  even  though  this  tow  was  not  in  line  with  the  towboat,  but  had  sagged  off 
towards  the  land,  it  is  immaterial  whether  this  was  chargeable  to  the  canal  boat 
or  the  towboat,  for  there  was  nothing  to  indicate  that  any  danger  would  be 
incurred  by  the  sagging  of  the  tow.  So  long  as  it  was  kept  at  a  safe  distance 
from  the  shore  and  from  all  other  known  objects,  there  was  no  negligence  in  any 
one  which  can  be  held  to  be  the  cause  of  the  accident 

That  the  facts  make  out  a  case  of  misfortune,  where  the  loss  must  be  borne  by  the 
vessel  on  which  it  feD. 

The  facts  are  stated  in  the  opinion  of  the  court. 

For  libellant,  Owen^  Gray  cfe  Owen, 

For  respondent,  Benedict,  Tracy  cfe  Benedict 
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Benedict,  J.  This  action  is  brought  by  John  B. 
Hinckley,  the  owner  of  the  canal  boat  Oswego,  against 
the  towboat  Angelina  Coming,  to  recover  $2,455  dam- 
ages, caused  by  the  sinking  of  the  Oswego  while  being 
towed  through  the  Kills  by  the  Coming,  in  May,  1867. 

The  Coming  was  bound  from  New  Brunswick  to  New 
York  with  a  tow  of  five  boats  arranged  in  .two  tiers. 
The  first  tier  was  composed  of  three  boats,  the  Oswego 
being  the  middle  one.  The  other  two  boats  formed  the 
second  tier.  The  tide  was  flood,  and  the  wind  blew 
freshly  fi<)m  the  N.  W. 

After  leaving  Elizabeth,  the  tow  {massed  by  Shooters' 
Island  on  the  south  side,  and  then  kept  towards  the 
Staten  Island  shore,  running  along  that  shore  as  near  as 
was  deemed  safe  in  order  to  take  advantage  of  the  slack 
water  there. 

When  the  tow  had  reached  about  up  to  the  ship  yard 
dock,  which  is  to  the  west  of  Mushrose  reef,  and,  accord- 
ing to  some  witnesses,  shortly  after  the  steamboat  had 
changed  her  course  to  pass  across  to  the  Jersey  shore,  as 
is  usual  with  such  a  tide,  but,  according  to  others,  be- 
fore the  steamboat  had  made  any  such  change,  the 
Oswego,  being  the  middle  boat  in  the  second  tier,  sud- 
denly brought  up  hard  and  fast  on  a  sunken  rock  whence 
it  was  found  impossible  to  pull  her  off.  She  was  accord- 
ingly left  a  total  loss.    No  other  boat  was  injured. 

This  rock  on  which  the  Oswego  struck,  as  is  made 
very  clear  by  the  evidence,  was  wholly  unknown  to  navi- 
gators and  to  residents  of  the  neighboring  locality.  It 
is  not  laid  down  in  the  charts,  and  there  was  nothing  to 
indicate  its  existence  to  persons  in  charge  of  the  Coming. 
Its  position  has  since  been  ascertained  by  actual  meas- 
urement to  be  two  hundred  feet  out  from  the  comer  of 
the  nearest  dock,  and,  on  examination,  it  proves  to  be  a 
single  stone  about  five  feet  square,  lying  several  feet 
under  water  at  the  lowest  tides.    Around  it  on  all  sides 
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the  water  is  deep,  and  the  ferry  boats  and  other  vessels 
have  been  accustomed  to  pass  with  safety  inside  of  it 
wholly  ignorant  of  the  presence  of  such  a  danger. 

No  witness  says  that  prior  to  this  accident  it  was 
deemed  unsafe  for  vessels  to  go  as  near  the  shore  as  this 
tow  did,  and  on  this  occasion  the  striking  of  the  canal 
boat  on  the  rock  was  the  first  notice  to  any  one  of  the 
presence  of  any  danger. 

These  facts,  and  they  are  not  really  disputed,  make 
a  ease  of  misfortune  where  the  loss  must  be  borne  by 
the  vessel  on  which  it  fell.  The  steamboat  was  not  a 
common  carrier  ;  and  to  render  her  liable  for  the  loss  of 
the  canal  boat,  it  must  appear  to  have  been  caused  by 
some  negligence  on  her  part.  No  negligence  is  here 
shown.  The  tow  was  proceeding  at  a  proper  speed 
where  the  pilot  had  a  right  to  suppose  it  could  safely  go. 
No  known  risk  was  run,  and  no  needed  precaution 
omitted. 

But  it  is  charged  that  it  is  the  duty  of  the  pilot  of  a 
towboat  to  see  that  the  tow  follows  straight  behind,  and 
that  in  this  case  the  tow  was  allowed  to  hang  ofl:*  some 
distance  to  leeward,  and  thereby  the  Oswego  got  upon 
the  rock.  Upon  the  evidence,  I  am  inclined  to  think 
that  shortly  before  the  Oswego  struck,  the  steamboat 
had  altered  her  course  to  pass  to  the  other  side  of  the 
Kills,  and  it  is  quite  certain  that  at  the  time  of  striking 
the  tow  was  hanging  off  to  leeward ;  and  it  is  doubtless 
true,  that  had  it  been  following  directly  behind  the 
steamboat,  the  boats  would  have  passed  safely  as  the 
steamboat  herself  did.  But  whether  this  is  chargeable 
to  the  pilot  of  the  steamboat  or  to  the  men  on  the 
Oswego,  is  immaterial,  for  there  was  nothing  to  indicate 
that  any  danger  would  be  incurred  by  the  sagging  of 
the  tow.  It  is  not  the  case  of  an  undertaking  by  the 
pilot  to  execute  an  unusual  and  dangerous  manoeuvre. 
Here  the  Oswego,  when  she  struck,  was  where,  accord- 
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cording  to  all  the  knowledge  possessed  by  any  one,  she 
could  safely  go.  So  long  as  the  tow  was  kept  at  a  safe 
distance  firom  the  ghore,  and  firom  all  other  known  ob- 
jects, there  was  no  negligence  in  any  one  which  can  be 
held  to  be  the  cause  of  the  disaster.  It  was  simply  run- 
ning on  a  rock  which  the  pilot  did  not  know  of,  and  of 
which  on  the  evidence  he  cannot  be  chargeable  with 
knowledge.  For  running  on  rocks  not  generally  known, 
even  common  carriers  are  not  held  responsible.  (Story 
on  BaUy  §  516;  AngeU  on  Cwrriers,  %  182.)  A  fortioH 
towboats  should  not  be. 

In  the  case  of  the  Tempest,  {BeUs^  /.,)  the  towboat 
was  held  not  liable  when  a  schooner  being  towed  along- 
side was  run  on  a  rock  at  the  foot  of  Tenth  street. 

In  the  case  of  the  B.  L.  Stevens,  the  same  ruling  was 
made,  although  the  stem  tow  struck  a  wharf.  The 
present  case  seems  clearly  within  the  principle  of  those 
cases,  and  the  result  must  be  the  same. 

The  libel  is  accordingly  dismissed. 


FEBRUARY,  1867. 

THE  STBAMBE  JAMES  GUT. 

Lien  for  Materials. — Credit  op  Vessel. — Insolvent  Owner. 

Where  supplies  were  furnished  in  Baltimore  to  a  yessel  owned  in  New  York,  on 
the  order  of  her  owner,  who  was  then  present  in  Baltimore,  the  work  being^ 
charged  to  the  vessel  on  the  bills,  for  which  the  owner  gave  time  drafts,  which 
contained  the  words,  "  Charge  to  the  [account  of  the  steamer  James  Guy,"  and 
the  owner  was  insolvent,  and  was  known  to  be  so  at  the  place  of  his  residence. 

Held,  That  the  circumstances  showed  that  the  work  was  done  on  the  credit  of 
theveeseL 
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Thii  it  was  not  necessary  for  the  material  man  to  show  that  the  owner  was  with- 
out credit  in  Baltimore,  in  order  to  hold  a  lien  on  the  yessel  for  the  work. 

That  the  character  of  the  work  and  the  fact  that  it  was  ordered  by  the  owner, 
ertablished  that  the  work  was  necessary  for  the  vesseL 

That  the  responsibility  of  the  boat  for  the  bills  was  a  feature  in  the  transaction 
recognized  by  both  parties  at  the  time  of  contracting  the  debt 

That  proof  of  the  bankruptcy  of  the  owner  at  the  time  is  sufficient  proof  of  the 
necessity  for  the  credit  to  the  TesseL 

That  the  libellant,  therefore,  had  a  lien  on  the  yessel  for  his  work,  unless  he  had 
waived  it  by  taking  the  time  drafts. 

That  the  burden  was  on  the  cUumant  to  prove  that  the  libellant  agreed  to  rec^re 
the  drafts  in  place  of  the  original  claim. 

That  no  such  proof  was  furnished. 

That  the  drafts  being  surrendered  in  court,  the  fiact  that  one  of  them  was  not  due 
when  the  libel  was  filed  could  not  avail  to  reduce  the  libeUant^s  claim. 

The  case  of  Pratt  v.  Reed,  (19  How.  369,)  commented  upon. 

The  facts  of  the  case  appear  in  the  opinion  of  the 
eonrt 

For  libellant,  Emerson  <k  Chodrich. 

For  claimant,  Beebe^  Dean  dk  Danohue. 

Benbdigt,  J.  This  is  an  action  brought  to  recover 
of  the  steamer  James  Ony  the  sum  of  $2,634,  being  the 
amount  of  a  bill  of  repairs  put  on  that  vessel  in  July, 
1866,  by  Young  Tall,  the  libellant.  No  question  is  raised 
as  to  the  i)erforming  of  the  work  or  the  correctness  of 
the  amount  charged.  The  sole  controversy  is  whether 
the  fact«  establish  a  lien  upon  the  vesseL 

It  api>ears  in  evidence,  that  the  work  in  question  was 
ordered  by  George  Olney,  in  Baltimore,  where  both  Olney 
and  the  vessel  were  at  that  time.  Olney  was  the  owner 
of  the  boat,  and  a  resident  of  the  city  of  Brooklyn,  New 
York.  The  vessel  is  conceded  to  have  been  foreign  to 
the  port  of  Baltimore.  The  work  was  commenced  on 
the  17th  of  July,  and  soon  after  it  was  completed  the 
vessel  left  Baltimore,  and  has  never  since  returned.  In 
April  following,  she  came  to  this  port,  having  shortly 
8 
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before  been  transferred  by  Otaiey  to  his  son-in-law, 
who  is  the  claimant  in  this  action,  and  who,  as  I  un- 
derstand the  evidence,  most  be  held  chargeable  with  a 
knowledge  of  the  existence  of  this  demand  at  the  time 
he  took  title. 

The  work  was  necessary  for  the  vessel  in  her  then 
business.  Its  character  shows  this,  and  the  fact  that  the 
owner  himself,  being  then  present,  directed  the  work, 
also  establishes  this.  One  test  of  necessity  is,  whether 
a  prudent  owner  would  sanction  the  expenditure.  (The 
Alexander,  1  TF.  Rob.  362.) 

The  work  was,  moreover,  done  on  the  credit  of  the 
vessel,  and  not  upon  the  exclusive  personal  credit  of 
Olney.  Upon  this  point,  the  testimony  of  the  libellant  is 
positive.  He  is  supported  by  the  circumstance,  that  the 
work  was  at  the  time  charged  to  the  boat,  and  not  to 
Olney,  on  the  bills.  Olney,  the  owner,  knew  that  it  was 
so  charged,  for  he  received  without  objection  the  biUs 
made  out  against  the  boat ;  and  two  time  drafts  which  he 
gave  for  the  amount,  contained  the  words,  "  Charge  to 
account  of  steamer  James  Guy.''  Oircumstances  like 
these  have  repeatedly  been  held  sufficient  to  show  an 
agreement  based  upon  the  credit  of  the  vessel. 

Furthermore,  Olney  himself  when  examined,  does  not 
undertake  to  deny  the  statement  of  the  libellant,  that 
the  credit  of  the  vessel  was  relied  on,  and  nowhere  says 
that  the  work  was  contracted  solely  upon  his  personal 
responsibility.  It  is  indeed  true  that,  as  he  says,  time 
was  stipulated  for  and  time  drafts  taken  for  the  amount, 
but  that  does  not  show  or  tend  to  show  that  the  respon- 
sibility of  the  vessel  was  not  looked  to  when  the  debt 
was  contracted,  and  the  credit  of  the  vessel  made  a  part 
of  the  agreement.  Time  is  the  very  foundation  and 
reason  of  a  maritime  lien  upon  a  vessel.  The  mar- 
itime law  gives  the  lien  in  order  that  the  material 
man  may  give  time,  and  so  the  vessel  may  proceed  to 
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make  voyages,  and  earn  freight  to  pay  her  bills,  (The 
Nestor,  1  Sum.  84.)  And  provisions  for  the  credit  of  the 
vessel,  and  for  delay  of  payment,  are  not  only  not  incon- 
sistent with  each  other,  but  the  latter  feature  tends 
somewhat  to  show  the  existence  of  the  former  in  the 
agreement.  The  evidence  here,  if  it  be  not  sufficient  to 
warrant  finding  an  express  hypothecation  of  the  vessel 
as  security,  shows  very  satisfactorily  to  me  that  the 
responsibility  of  the  boat  for  the  bill  was  a  feature  in 
the  transaction,  recognized  by  both  parties  at  the  time 
of  contracting  the  debt,  and  this  being  so,  according  to 
the  general  maritime  law,  as  I  understand  it,  a  lien  was 
created  which  a  court  of  admiralty  is  bound  to  en- 
force. And  such,  it  is  conceded,  would  have  been  the 
law  of  this  case  previous  to  the  decision  of  the  Supreme 
Oomi:  in  the  case  of  Pratt  v.  Beed  ;  but  it  is  contended, 
that,  according  to  the  ruling  in  that  case,  this  libel  must 
be  dismissed,  for  the  reason  that  it  has  not  been  made 
to  appear  that  at  the  time  of  making  the  agreement  in 
question,  Olney,  the  ship  owner,  was  without  credit  in 
Baltimore. 

Now  with  the  most  sincere  desire  to  give  to  this  and 
all  other  decisions  of  the  appellate  court  their  full  force 
and  effect  as  the  authoritative  guides  of  the  courts  below, 
I  find  it  difficult  to  consider  the  case  of  Pratt  v.  Beed  as 
deciding  more  than  this :  that  when  the  circumstances 
of  the  case  are  such  as  to  raise  a  presumption  that  there 
was  no  necessity  for  an  implied  hypothecation,  it  then 
becomes  incumbent  on  the  libellant  to  show  a  necessity 
for  a  credit. 

But  whether  such  be  or  be  not  the  true  construction 
to  put  upon  the  decision  in  the  case  of  Pratt  v.  Beed,  I 
am  quite  confident  that  no  such  sweeping  effect  as  is 
here  contended  for  should  be  given  to  it. 

The  claim  now  is  that,  under  that  decision,  no  matter 
how  insolvent  in  point  of  fact  the  ship  owner  may  be, 
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and  no  matter  how  devoid  of  credit  he  may  be  in  the 
place  of  his  residence,  and  no  matter  what  other  circum- 
stances attend  the  contracting  of  the  debt,  no  implied 
lien  for  supplies  can  ever  be  held  established,  in  the 
absence  of  proof  that  the  ship  owner  was  without  per- 
sonal credit  at  the  time  and  place  of  incurring  fhe  debt. 

Now  the  opinion  delivered  in  the  case  of  Pratt 
r.  Beed  seems  to  me  to  indicate  that  such  could  not 
have  been  the  understanding  of  the  court,  for  if  such  be 
the  law  intended  to  be  declared,  it  is  conceded  that  it  is 
contrary  to  the  whole  current  of  former  decisions  ui)on 
the  subject ;  but  the  opinion  contains  no  intimation  of 
an  intention  to  disturb  the  adjudged  cases.  Moreover, 
the  case  of  the  Alexander,  cited  in  the  opinion  in  sup- 
port of  the  decision,  is  adverse  to  such  a  view  of  the  law, 
and  the  facts  of  the  case  before  the  court  called  for  no 
such  determination. 

Such  a  doctrine  would  have  the  effect  to  enable  a  ship 
owner  to  take  advantage  of  a  fraudulent  credit,  tempo- 
rarily established  in  a  strange  community,  to  deprive 
material  men  of  that  security  which  under  the  real  factd 
of  the  case  the  maritime  law,  looking  to  the  interests  of 
commerce  and  on  the  considerations  affecting  publio 
policy,  has  always  given. 

And  such  is  the  effect  sought  here.  Olney,  the  owner 
of  this  vessel,  who  contracted  the  debt  in  question,  was 
in  fact  a  bankrupt.  In  the  place  of  his  residence,  he 
was,  and  had  been  for  years,  notoriously  insolvent. 
Over  thirty  judgments  rendered  within  the  past  ten 
years,  stand  recorded  against  him  in  Brooklyn.  He  was 
at  the  time  in  question  so  destitute  of  money  that  his 
hotel  bill  due  on  his  leaving  Baltimore,  was  left  partly 
unpaid.  Any  personal  credit  which  he  might  have  been 
able  to  acquire  in  Baltimore  was  wholly  fictitious,  based 
upon  a  concealment  of  his  real  position,  and  at  once' 
to  be  dissipated  upon  a  declaration  of  the  truth.    Oan 
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such  a  credit,  assuming  it  to  have  been  proved  in  this 
case,  in  justice  to  the  parties  or  to  the  community,  be 
availed  of  by  him  as  a  defence  to  an  action  like  this  ?  I 
cannot  think  that  the  general  language  of  some  parts  of 
the  opinion  of  the  Supreme  Court,  in  the  case  of  Pratt  v. 
Beed,  can,  with  justice  to  that  court,  be  separated  from 
the  facts  of  the  case  before  it,  and  considered  as  deci- 
sive of  a  case  like  this.  My  opinion,  on  the  contrary,  is, 
that  when  the  libellant  here  proved,  as  he  did  beyond 
dispute,  that  Olney,  the  ship  owner,  was  in  fact  bank- 
rupt, without  money,  he  suflSciently  proved  a  necessity 
for  the  credit  of  the  vessel.  And  this  I  believe  to  be  in 
accordance  with  the  late  decision  of  Judge  Shipman,  in 
the  case  of  the  Neversink,  and  with  the  decision  of 
Judge  Sprague,  in  the  case  of  the  Sea  Lark.  (1  Sprngue, 
671.) 

The  result,  then,  is  that  the  libellant  has  a  subsisting 
lien  upon  this  vessel,  unless  it  was  waived  by  the  taking 
of  two  time  drafts  for  the  amount,  one  at  sixty  and 
the  other  at  ninety  days.  Here  the  burden  is  upon  the 
claimant  to  show  that  the  libellant  agreed  to  receive  the 
drafts  in  lieu  of  and  in  place  of  the  original  claim.  (The 
St.  Lawrence,  1  Blacky  532.)  The  drafts  were  drawn  by 
Olney  upon  himself,  and  gave  no  additional  security, 
and  I  find  no  evidence  in  the  case  which  will  warrant  the 
conclusion  that  the  libellant  intended  by  taking  them  to 
change  the  character  of  the  demand  from  an  account 
against  the  vessel  to  an  account  against  Olney  person- 
ally. Nor  do  I  consider  that  the  fact  that  one  of  these 
drafts  had  not  matiu*ed  at  the  commencement  of  this 
suit,  can  be  available  in  reducing  the  amount  of  the 
decree.  Both  drafts  are  now  due,  and  both  unpaid,  and 
both  are  surrendered  in  court ;  all  the  delay  of  payment 
agreed  on  has  been  obtained,  and,  both  drafts  having 
been  surrendered,  I  see  no  reason  why  the  decree  should 
not  be  for  the  whole  bill. 
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My  determination,  therefore,  is  that  under  the  facts 
of  this  case  a  lien  is  established  in  favor  of  the  libellant 
for  the  amount  of  his  bill,  and  while  it  is  a  satisfsbction 
to  me  to  feel  that  not  only  the  law  but  the  justice  of  the 
case  require  such  determination,  it  is  also  satisfactory 
to  know  that  the  amount  of  the  claim  is  sufficient  to 
enable  an  appeal  to  be  taken  to  an  appellate  court, 
where  any  error  I  may  have  committed  can  be  promptly 
corrected. 

Let  a  decree  be  entered  for  the  amount  of  the  bill^ 
with  interest.* 


MARCH,  1867. 

JOSHUA  ATKINS  ET  AL.  v.  THE  PIBEB  DISIN- 
TBGEATING  00. 

Attachment. — Foreign  Corporation. — An  Admiraltt  PRocEEDnra 
NOT  A  "  Civil  Suit"  within  Section  11  of  the  Judiciary  Act. 

Where  a  libel  was  filed  against  a  corporation  foreign  to  the  district^  and  under 
process  issued  upon  that  libel  property  of  the  corporation  was  attached,  and  a 
motion  was  made  to  set  aside  the  attachment,  as  contrary  to  the  prorision  of  the 
eleventh  section  of  the  Judiciary  Act  of  1789, 

Hdiy  That  the  wordn  "  civil  suit"  in  that  eection  do  not  embrace  admiralty  pro- 
ceedings. 

That  if  tiiey  did,  the  Act  of  August  28,  1842,  and  the  Supreme  Court  rules  of 
1846  must  be  held  to  have  repealed  that  section  as  far  as  relates  to  admiralty 
proceedings. 

That  the  power  to  attach  the  property  of  absent  defendants  to  compel  an  appear- 
ance has  always  been  recognized  as  within  "  the  course  of  the  admiralty,*  and 
the  intention  to  withdraw  it  or  to  limit  its  power  will  not  be  inferred  from  the 
use  of  an  indefinite  phrase. 

*  This  decision  was  a6firmed  by  the  Circuit  Court,  on  appeal. 
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That  the  objection  to  the  proceedings  based  upon  the  words  of  the  eleventh  aeo- 
tion  of  the  Act  of  1789,  is  not  tenable. 

This  case  came  up  on  a  motion  to  set  aside  an  attach- 
ment against  the  property  of  the  respondents,  a  foreign 
corporation. 

For  the  motion,  Beebe,  Dean  dk  Domhue. 
In  opposition,  Benedict,  Tracy  dk  Benedict. 

Benedict,  J.  This  motion  is  brought  up  in  order  to 
obtain  of  this  court  its  construction  of  the  eleventh  sec- 
tion of  the  Judiciary  Act  of  1789,  as  affecting  proceed- 
faigsin  admiralty. 

The  action  is  against  a  foreign  corporation  created  by 
the  laws  of  New  Jersey,  and  the  process  was  served  by 
attaching  the  property  of  the  corporation  found  in  this 
district.  This  attachment  the  defendants  now  move  to  set 
aside  upon  the  ground  that  the  provision  of  the  eleventh 
section  of  the  Judiciary  Act,  which  declares  **  that  no  civil 
suit  shall  be  brought  before  either  of  said  courts  against 
an  inhabitant  of  the  United  States  by  any  original  proc- 
ess, in  any  other  district  than  that  whereof  he  is  an  in- 
habitant or  in  which  he  shall  be  found  at  the  time  of 
serving  the  writ,"  governs  proceedings  in  admiralty. 

The  question  is  not  new.  It  has  been  up  in  various 
districts,  and  ha«  been  decided  both  ways. 

In  the  Southern  District  of  New  York,  although  I 
find  no  reported  case  deciding  the  precise  point,  the  con- 
struction adopted  and  adhered  to  for  many  years  has  been 
to  consider  proceedings  in  admiralty  as  not  affected  by 
the  provision  in  question. 

A  construction  as  firmly  fixed  as  this  is  in  the  practice 
of  the  Southern  District  I  should  feel  bound  to  follow  in 
this  district,  even  if  doubt  were  entertained  as  to 
whether  that  construction  would  be  laid  down  if  the 
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question  were  new  ;  for  the  interests  of  suitors,  as  well 
as  the  convenience  of  the  judges  and  the  bar,  require 
that  if  possible  the  practice  of  the  two  courts  having 
concurrent  jurisdiction  over  the  waters  of  this  harbor 
should  coincide  upon  a  point  like  this. 

But  it  seems  to  me  that  the  question  ought  to  be  con- 
sidered settled  by  authority. 

Numerous  cases  in  which  the  question  has  existed 
and  where  it  is  not  reasonable  to  suppose  that  the  point 
was  overlooked,  have  arisen  in  the  Southern  District, 
which  have  been  carried  by  appeal  to  the  Circuit  Court 
of  this  circuit,  and  there  the  rightfulness  of  the  jurisdic- 
tion has  been  always  assumed  by  both  court  and  counseL 
Beyond  this,  the  case  of  The  New  Jersey  Steam  Nav- 
igation Company  V.  The  Merchants'  Bank,  decided  by  the 
Supreme  Court,  (6  Him.  344,)  presented  the  question, 
but  no  such  point  was  made  or  alluded  to,  either  in  the 
opinion  of  the  court  or  in  the  three  dissenting  opiniona^ 
although  the  discussion  was  upon  the  subject  of  the 
jurisdiction.  '  *  A  tacit  recognition  like  this  is  equivalent 
to  an  express  determination."    (3  WiMojoe^  144.) 

That  the  question  has  been  thus  passed  over,  indicates 
.that  it  has  not  been  considered  to  be  an  open  one,  since 
the  decision  of  Judge  Story  in  Clark  v.  The  New  Jersey 
Steam  Navigation  Company,  (1  Story^  531,)  and  of  the 
Supreme  Court  in  Manro  v.  Almeida,  (10  Wheat.  473.) 
These  cases  with  the  opposing  decision  by  Judge 
Hoffinan  in  the  California  District,  (Wilson  t?.  Peirce, 
16  Law  Bep.  137,)  have  morever  been  lately  considered 
and  weighed  by  the  distinguished  author  of  Parsons' 
Maritime  Law,  who  thus  announces  his  conclusion  : 

"We  do  not  consider  this  decision  (Wilsoni;.  PeircCt 
Hoffman^  J.,)  to  be  correct,  and  have  no  doubt  but  that 
a  person  who  resides  out  of  a  certain  district  may  be 
sued  in  admiralty  in  the  district,  if  he  has  property  there 
which  can  be  attached. "    (2  Parsons'  Mar.  Law^  p. 
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To  my  mind,  the  decisions  referred  to,  confirmed  by 
long  practice,  and  supported  by  an  opinion  like  the  one 
above  cited,  constitute  a  weight  of  authority  abundantly 
sufficient  to  place  the  question  at  rest. 

I  cannot  hope  to  add  anything  to  the  force  of  the 
authorities  I  have  referred  to,  but  in  view  of  the  late 
contrary  decision  in  the  District  of  Connecticut  which 
has  occasioned  this  motion,  (Blair  i?.  Bemis,  Shipman,  J.,) 
I  shall  venture  some  considerations  which  seem  to  sus- 
tain the  construction  of  the  phrase  '* civil  suit"  in  the 
eleventh  section  of  the  Judiciary  Act  as  referring  to  or- 
dinary proceedings  in  courts  of  law  and  equity,  and  not 
intended  to  include  causes  of  admiralty  and  maritime 
jurisdiction. 

I  notice  first,  then,  that  in  the  Process  Act  of  1789, 
which  was  passed  but  five  days  after  the  Judiciary  Act, 
and  was  doubtless  under  consideration  when  the  Judi- 
ciary Act  was  passed,  admiralty  proceedings  were  not 
only  specially  provided  for,  but  they  are  designated  by 
their  appropriate  name.  It  is  a  reasonable  supposition 
that  the  same  Congress  passing  the  two  acts  almost 
simultaneously  would  have  used  the  same  particular  and 
proi)er  designation  in  the  eleventh  section  of  the  Judi- 
ciary Act,  if  it  had  intended  there  to  refer  to  admiralty 
proceedings. 

Again,  the  eleventh  sectiop  of  the  Judiciary  Act  gave 
rise  to-difiiculties  which  it  was  found  necessary  to  remedy, 
and  the  first  section  of  the  Act  of  February  28th,  1839, 
was  passed  for  that  purpose.  {Law's  U.  S.  Courts^  p.  84.) 
But  this  latter  section  is  only  made  applicable  to  ''  suits 
in  law  or  in  equity,"  although  the  same  difficulties  would 
arise  in  admiralty  proceedings  if  such  proceedings  were 
within  the  provision  of  the  eleventh  section.  The  studied 
omission  of  admiralty  proceedings  from  the  eflbct  of  the 
remedial  section  of  the  Act  of  1839,  shows,  therefore,  that 
those  proceedings  were  not  then  considered  as  having 
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been  affected  by  the  provision  of  the  eleventh  section 
sought  to  be  remedied. 

Indeed,  in  any  properly  drawn  statute  admiralty  pro- 
ceedings, when  referred  to,  will  be  in  some  way  specially 
designated,  and  they  are  so  designated  in  very  many  if 
not  most  of  the  statutes  heretofore  considered  as  cover- 
ing them.  For  instance,  the  Act  of  Aug.  21, 1862,  (12 
Stat,  at  Large,  p.  588.)  They  are  proceedings  so  di- 
verse in  form  and  in  spirit  from  ordinary  civil  suits,  and 
are  applicable  to  classes  of  property,  of  persons,  and  of 
obligations,  so  peculiar  in  their  character  and  their  neces- 
sities, and  are  so  seldom  in  the  mind  of  the  law  makers 
in  passing  general  statutes,  that  it  seems  to  be  proper  to 
hold  as  a  general  rule  of  construction  that,  unless  alluded 
to  by  name  or  otherwise  necessarily  within  the  provisions 
of  any  particular  statute,  such  proceedings  will  be 
deemed  excluded. 

Oertainly  great  confusion  will  arise  if  in  the  numer- 
ous statutes  now  being  enacted,  affecting  new  classes  of 
industry  and  of  persons,  and  providing  new  forms  of 
remedy,  admiralty  proceedings  are  to  be  considered  aa 
referred  to  whenever  the  words  "suit,"  "civil  suit,'*  or 
"  civil  action  "  are  used. 

Take  as  an  illustration  the  Act  of  May  4,  1858,  (IX 
Stat.  272,)  which  requires  residence  in  the  district  to  give 
jurisdiction  in  suits  in  this  and  many  other  States,  and 
its  effect  upon  the  well  known  admiralty  proceeding  in^ 
rem  against  the  ship  and  in  personam  against  the  mastex 
under  the  same  libel  and  process,  a  proceeding  often 
necessary  to  a  proper  administration  of  the  maritime 
law.  If  the  word  "suit"  in  the  Act  of  May  4,  1858, 
covers  causes  of  admiralty  and  maritime  jurisdiction, 
this  proceeding  is  substantially  destroyed,  for  it  is  sel- 
dom indeed  that  the  ship  is  to  be  found  in  the  district 
where  the  master  resides. 

Take  also  the  more  important  admiralty  proceeding 
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to  obtain  possession  of  a  ship,  which  is  a  proceeding  in 
personam.  (22  Ad.  Btde ;  The  S.  0.  Ives,  Newberry's  B. 
214.)  What,  under  the  construction  contended  for,  is  to 
be  done  when  the  residence  of  the  defendant  is  in  one  dis- 
trict and  the  ship  to  be  seized  and  delivered  is  in  another  ? 

Is  it  possible  that  embarrassments  like  these  and 
those  others  which  are  indicated  by  the  Act  of  February, 
1839,  as  having  arisen  in  ordinary  civil  suits,  have  existed 
in  admiralty  proceedings  from  1788  to  this  day,  without 
attracting  attention  and  calling  for  remedy  1 

There  is  still  another  aspect  to  ttiis  question.  By  the 
Act  of  1842,  authority  was  giv6n  to  the  Supreme  Oourt 
to  provide,  regulate,  and  alter  proceedings  in  admiralty, 
under  which  authority  the  general  admiralty  rules  were 
promulgated  by  the  Supreme  Oourt  in  1845.  Now  these 
rales,  which  are  held  to  be  effective  as  statutes,  seem  to 
ignore  the  provision  of  the  Judiciary  Act  in  question, 
and  authorize  service  of  admiralty  process  by  the  at- 
tachment of  property  in  all  cases  where  the  defendant 
cannot  be  found. 

Even  if  then  the  terms  of  the  ^limitation  of  the  elev- 
enth section  of  the  Judiciary  Act  were  to  be  held  to  cover 
admiralty  proceedings,  the  Act  of  1842  and  the  rules  of 
1845  taken  together  would  be  effective  as  a  repeal  of  the 
provision  so  far  as  applicable  to  admiralty  proceedings. 

Such  an  effect  was  given  to  these  rules  by  Judge 
Betts  in  ^regard  to  the  important  Act  of  January  14, 
1841,  abolishing  imprisonment  for  debt  ''on  process  is- 
suing out  of  courts  of  the  United  States."  (Gaines  v. 
Travis,  Abbott  -5. 431.)  And  the  decision  was  confirmed  by 
the  action  of  the  Supreme  Gourt  in  amending  the  rule. 

Moreover,  these  rules  are  intended  to  be  and  are  but 
the  embodiment,  for  the  sake  of  uniformity  in  the  various 
districts,  of  most  ancient  and  important  modes  of  pro- 
ceeding— adapted  to  meet  the  peculiar  necessities  of 
ships  and  of  commerce  on  the  sea — substantially  the  same 


124  U.  8.  DISTRICT  COURT  REPORTS. 


Atkins  .V.  The   Fibre  Disintegrating  Co. 


in  all  maritime  countries  and  known  as  '*  the  course  of 
the  admiralty." 

They  are  one  of  the  special  characteristics  of  causes 
of  admiralty  and  maritime  jurisdiction,  causes  which 
do  not  differ  from  ordinary  civil  suits  so  much  in  the 
law  to  be  declared  as  in  the  way  in  which  it  is  adminis- 
tered. 

These  methods  and  modes  of  proceeding  are  the  life 
of  the  admiralty.  They  constitute  an  essential  part  of 
the  jurisdiction  which  the  grant  of  the  constitution  se- 
cures to  the  National  courts,  and  when  the  District 
courts  were  constituted  courts  of  admiralty  they  ac- 
quired the  right  to  those  methods  and  modes,  among 
which  has  from  the  first  been  the  power  to  seize  property 
of  defendants  who  cannot  be  found,  and  to  compel  an 
appearance.  This  power  is  recognized  by  the  Admiralty 
rules  as  existing  in  these  courts  ;  it  has  never  been  con- 
ferred upon  any  other  tribunal,  and  any  intention  to  place 
it  in  abeyance,  or  to  limit  its  exercise,  when  entertained 
by  the  law-making  power,  will,  it  may  well  be  supposed, 
be  clearly  expressed  and  not  left  to  be  inferred  from  the 
use  of  a  general  and  indefinite  phrase. 

It  may  be  added,  in  conclusion,  that  no  inconvenience 
or  injustice  is  known  to  have  been  caused  by  the  exer- 
cise of  this  power  by  the  District  courts,  and  it  is  be- 
lieved that  a  withdrawal  of  it  now  would  be  deemed 
a  misfortune  to  the  classes  of  interests  to  be  affected 
thereby. 

If  either  from  changes  in  the  habits  of  commerce,  or 
from  modifications  which  are  found  necessary  and  become 
fixed  in  the  practice  of  admiralty  courts  of  other  coun- 
tries, or  from  changes  in  the  spirit  of  our  institutions,  a 
limitation  of  the  mode  of  exercising  this  power  shall 
become  necessary  or  proper,  it  is  not  to  be  doubted  that 
the  Supreme  Court  as  the  high  appellate  court  of  ad- 
miralty, and  as  empowered  by  the  Act  of  1842,  will  effect 
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a  change  in  this  particular  as  it  most  properly  did  in  re- 
gard to  the  power  of  imprisonment. 

The  objection  to  the  proceedings  based  upon  the 
eleventh  section  of  the  Judiciary  Act  of  1789,  is  there- 
fore held  to  be  untenable,  and  the  motion  to  set  aside  the 
attachment  on  that  ground  is  denied. 


APRIL,  186t. 

PIPTEBN  EMPTY  BAEBBL8,  &c. 

li^TBBNAL    Rkvenuk    Sbizure. — CosTS. — Watomino    Sbizbd    Prop- 
EBTT. — Duty  of  Collsotob  on  a  Skizurb. 

Wbere  a  eoUeotor  of  internal  revenae  seized  property  as  forfeited,  and  did  not 
torn  it  oyer  to  the  district  attorney  to  liave  proceedings  commenced,  for  thirty- 
seven  days,  and  the  property  being  forfeited,  the  collector  presented  for  taxa- 
tioD  a  biD  for  watclung  the  property  while  in  his  custody,  at  $6  per  day,  as 
being  the  "  cost  of  sttzore,"  within  the  ninth  section  of  the  Internal  Revenue  Aot 
of  July  18, 1866 ;  but  no  £sets  were  stated  to  show  that  the  interests  of  the  gov- 
eniment  required  the  delay  in  the  prosecution, 

SUd,  That  the  language  of  the  section  in  question  covered  any  necessary  ezpenses 
of  watching  property  seised  by  a  collector,  for  such  time  as  should  necessarily 
ek^se  between  the  seisure  by  the  collector  and  that  by  the  marshal  under 


That  it  is  the  duty  of  a  collector  on  seizing  property,  forthwith  to  turn  the  case 

over  to  the  proper  law  officer  of  the  government 
Thai  in  this  case  twenty-four  hours  was  sufficient  time  for  that  purpose,  and  tha 

expense  of  watching  it  for  that  period  is  all  that  can  be  taxed. 
Tbst^  unless  under  special  droumstances,  the  rate  cannot  be  greater  than  that 

allowed  to  the  marshal. 

For  the  United  States,  B.  F.  Tracy,  U.  8.  JDisMot 
Attommf. 

Bbkbdigt,  J.  This  case  comes  before  me  upon  a  ques- 
tion of  costs.    It  appears  that  the  property  condenmed 
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in  the  cause  was  seized  by  Collector  Wood  on  the  5th 
day  of  December,  1866,  as  forfeited  for  a  violation  of 
the  Internal  Revenue  laws.  The  property  remained  in 
the  hands  of  the  collector  until  the  12th  of  January, 
when  the  case  was  turned  over  to  the  district  attorney, 
an  information  filed,  and  the  prox>erty  condemned,  no 
one  appearing  to  defend. 

The  collector  now  presents  for  taxation  a  bill  of 
costs  of  $185,  which  is  supported  by  his  affidavit  that  he 
has  paid  or  has  obligated  himself  to  pay  that  sum  to  one 
Nathan  Beers,  for  wat<^hing  the  property  while  in  cus- 
tody of  the  collector,  at  the  rate  of  $5  per  day. 

The  language  of  the  section  of  the  Internal  Bevenue 
Law  under  which  the  claim  is  made  is  as  follows :  *^  The 
cost  of  seizure  made  before  process  issues,  shall  be  tax- 
able by  the  court."     (14  SUU.  at  Lwrge^  p.  110.) 

This  language  can,  I  think,  be  properly  construed  to 
cover  any  necessary  expenses  of  watching  property 
seized  by  a  collector,  for  such  time  as  shall  necessarily 
elapse  between  the  seizure  by  the  collector  and  the 
seizure  by  the  marshal  under  process.  But  I  am  unwill- 
ing to  extend  its  effect  so  as  to  cover  a  charge  like  the 
one  before  me. 

The  duty  of  a  collector  upon  making  a  seizure  of 
property  which  he  has  probable  cause  to  believe  liable  to 
forfeiture,  is  to  turn  the  case  over  to  the  proper  law  offi- 
cer of  the  government  forthwith,  in  order  that  legal  pro- 
ceedings may  be  commenced  without  delay. 

This  is  also  the  right  of  the  citizen  whose  property  is 
seized,  and  who  may  justly  complain  if  his  property  be 
detained  for  any  considerable  time,  when  he  can  neither 
take  steps  to  make  his  defence,  nor  to  obtain  its  release 
upon  giving  bonds. 

Any  other  practice  is  liable  to  abuse,  and  to  bring 
suspicion  and  discredit  upon  the  Bevenue  Department, 
and  will  never  be  encouraged  by  me. 
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In  the  case  before  the  conrt,  the  property  was  de- 
tamed  by  the  collector  for  the  space  of  thirty-seven  days, 
and  no  other  reason  is  suggested  for  the  delay,  except 
that  fievenue  Agent  Linton,  and  Inspectors  Oocheu  and 
Meade  desired  proceedings  to  be  delayed.  But  no  facts 
are  presented  before  me  to  show  that  the  interests  of  the 
government  required  any  delay  at  all,  and  it  is  not  easy 
to  imagine  any  proper  reason  for  delaying  proceedings 
in  a  case  so  dear  that  the  owner  deemed  it  not  worth 
while  to  interpose  any  defence. 

In  such  a  case  my  opinion  is  that  no  more  than 
twenty-four  hours'  delay  was  necessary,  and  expenses 
for  custody  of  the  property  for  that  period  is  all  that  can 
be  taxed  as  cost  of  seizure. 

I  notice  also  that  the  rate  charged  per  day  is  double  that 
allowed  by  law  to  the  marshal  in  such  cases.  Unless  un- 
der special  circumstances  of  necessity,  but  $2.50  per 
diem  is  allowed  to  the  marshal,  and  no  greater  rate  can 
be  claimed  by  the  collector  in  this  case. 

Let  the  bill  be  taxed  by  the  clerk  in  accordance  with 
this  decision,  and  the  amount  so  taxed  be  paid  the 
collector. 
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THE  STEAMER  0IE0A88IAN.* 

Co!fFLIOT   OF   JURIBDIOTIOH. MaBBHAl's   RbTUBN. VoiD   WaRBAHTS. 

— Actual    Custody    bt    Offiobr. — Intbrybntion     by     Shbbiff 

CLAmiKO   POSSBBSION. 

A  YOflsel  was  seued  by  a  State  Bheriff  under  a  State  lien  law.  Afterward* 
prooeaa  was  isBued  against  her  in  the  United  States  District  Court,  in  a  suit  on  * 
bottomry  bond..  The  proceedings  in  the  State  court  hsYing  gone  to  a  sale,  tha 
purchaser,  who  had  paid  twenty  per  cent,  of  the  purchase  money,  bat  had  not 
completed  the  purchase,  applied  to  the  District  Court  for  an  order  directing  the 
marshal  to  surrender  the  Yessel  to  him, 

Held,  That  the  purchaser  was  not  in  a  position  to  ask  such  an  order,  having  bought 
her  with  full  knowledge  of  the  admiralty  proceedings,  not  having  completed  his 
purchase,  and  not  averring  that  the  sheriff  could  not  or  would  not  put  him  in 
possesftiou  on  his  completing  the  purchase. 

That  the  question  whether  the  custody  by  a  sheriff  of  a  vessel  under  a  writ 
alleged  to  be  void,  is  such  as  to  prevent  a  court  of  admiralty  from  acquiring 
jurisdiction  of  the  vessel,  is  one  which  should  not  be  determined  on  motion. 

Cases  of  Taylor  «.  Carryl,  (20  i7oiP.  588,)  and  of  the  General  Smith,  (4  Wh^ai. 
488,)  commented  upon. 

Where  a  marshal  who  had  process  against  a  vessel,  made  return  that  he  had  at- 
tached her,  but  that  previous  to  his  attachment  she  was  in  custody  of  a  State 
sheriff,  and  where  it  appeared  that,  of  the  warrants  under  Which  the  sheriff  held 
the  vessel,  all  that  were  in  his  hands  at  the  time  of  the  alleged  attachment  by 
the  marshal  were  afterwards  declared  void  for  want  of  juriscUotiction,  and  the 
libeUant  thereupon  applied  for  an  order  to  compel  the  marshal  to  amend  his 
return  by  striking  out  all  reference  to  the  custody  of  the  sheriff, 

H^ld,  That  the  marshal  is  responsible  for  the  execution  of  the  process  put  into  his 
hands,  and  should  be  left  free  to  state  what  he  does  with  it,  subject  to  that  re- 
sponsibility, and  that  the  court  therefore  would  not  interfere. 

*I  have  deemed  it  advisable  to  report  the  various  and  complicated  proceed- 
ings connected  with  this  steamship  together,  departing  in  this  instance  from  the 
exact  chronological  order  of  the  reports,  because  I  have  thoqght  that  the  prt^ 
oeedlngfl  would  be  thus  more  earily  followed.  R.  D.  B. 
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Where  a  qaestion  arose  between  the  marshak  of  the  Southern  and  Eaatem  Distaricta 
of  New  York,  as  to  which  made  the  first  seizore  of  a  yeasel  in  waters  over  which 
both  District  courts  exercise  concurrent  jurisdiction,  and  on  a  petition  by  one 
marshal  to  the  court  to  have  the  other  give  up  the  custody  of  the  yessel  to  him, 
the  court  heard  evidence  as  to  which  seizure  was  prior, 

Mtid,  That  such  a  question  was  more  properly  raised  on  a  petition  by  the  marshal, 
than  on  a  plea  to  the  jurisdiction  by  a  party  in  whose  favor  the  marshal  held 
process. 

That  as  long  as  one  court  of  competent  jurisdiction  has  custody  of  property,  no 
other  court  of  concurrent  jurisdiction  can  acquire  jurisdiction  of  it. 

That  the  custody  of  the  law,  having  been  once  fixed  by  the  valid  levy  of  an  officer 
duly  authorized  to  seize,  continues  whether  the  officer  be  present  or  not,  unless 
acts  equivalent  to  a  surrender  and  withdrawal  are  shown. 

That  on  the  facts,  the  petitioning  marshal  did  not  have  the  prior  seizure. 

That  a  marshal's  return  stating  a  seizure  of  the  vessel,  but  that  at  that  time  the 
vessel  was  In  custody  of  a  State  flheriff,  does  not  imply  any  such  seizure  as  would 
make  the  marshal  responsible,  or  would  give  the  court  jurisdiction. 

Where  a  libel  was  filed  on  a  bottomry  bond,  on  which  process  was  issued  and  re- 
tamed,  and  on  the  return  a  State  sheriff  filed  a  daim  and  answer,  setting  up 
that  he  was  in  custody  of  the  vessel  at  the  time  of  the  alleged  seizure  by  the 
marshal,  and  the  libeUant  moved  to  strike  out  the  claim, 

HM,  That  the  power  of  the  sheriff  to  bring,  in  this  way,  proceedings  in  a  State 
court,  before  a  Uifited  States  court  for  adjudication  as  to  their  validity,  is 
doubtful^ 

That  where  a  conffict  of  this  sort  arises  between  a  sheriff  and  a  marshal,  the 
sheriff  has  two  courses  open  to  him,  either  to  apply  to  the  State  court  to  be 
protected,  or  to  apply  by  petition  to  the  Federal  court  to  order  its  officer  to 
withdraw. 

The  sheriff's  answer  stricken  out^and  leave  given  him  to  apply  by  petition. 


On  the  21st  of  September,  1866,  the  steamship  Cir- 
cassian returned  to  the  port  of  New  York,  from  a  voyage 
to  Antwerp.  Previous  to  her  departure  from  New  York, 
she  had  been  owned  by  William  Salem  of  that  city,  who 
had  mortgaged  her  to  Ernest  Fiedler,  for  $90,000,  and 
had  subsequently  conveyed  the  title,  subject  to  the 
mortgage,  to  the  Continental  Mail  Steamship  Company. 
When  she  sailed  on  that  voyage,  there  were  bills  against 
her  for  supplies,  &c.,  for  which  specifications  of  lien  had 
been  filed  against  her  under  the  lien  law  of  the  State  of 
New  York.    {8esa%m  Lwws  of  1862,  p.  956.) 
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While  she  was  in  Antwerp,  a  bottomry  bond  was  exe- 
cuted by  her  master  to  Jonathan  B.  Bischoffsheim.  In 
Halifax,  on  her  return  home,  another  bottomry  bond 
was  executed  to  Edward  Ounard.  Before  she  returned 
to  New  York  her  owners  had  become  insolvent,  and  on 
the  day  of  her  arrival  she  was  seized  by  the  sheriff  of 
the  city  and  county  of  New  York,  under  a  warrant  issu- 
ing out  of  the  Supreme  Oourt  of  the  State  of  New  York, 
to  enforce  a  claim  of  Benner  &  Burr,  who  had  filed 
specifications  of  lien  as  above  stated. 

Similar  attachments  were  afterward  issued  to  the 
sheriff,  as  follows : 

September  24th,  in  favor  of  Alex.  Irwin. 
September  28th,  in  favor  of  Zeno  Secor. 
October  9th,  in  favor  of  James  Shaw. 
October  10th,  Horatio  6.  Seeber. 

Several  other  attachments  were  afterwards  issued, 
but  need  not  be  specified. 

On  October  30th,  the  sheriff  made  a  sale  of  the  ves- 
sel under  the  warrant  in  favor  of  Benner  &  Burr,  and 
Appleton  Sturgis  became  the  purchaser  at  the  sale, 
and  paid  twenty  per  cent,  of  the  purchase  money.  He, 
however,  declined  to  complete  his  purchase,  and,  on  his 
motion,  the  Supreme  Court  on  November  8,  1866,  set 
aside  the  sale  for  want  of  jurisdiction  to  issue  the  wajv 
rant  (the  affidavit  on  which  that  warrant  was  issued  not 
complying  with  the  requirements  o^  the  statute),  and 
ordered  the  twenty  per  cent,  to  be  refunded. 

The  affidavits  on  which  were  issued  the  warrants  in 
favor  of  Irwin,  Secor  and  Shaw,  contained  similar  de- 
fects. 

On  November  23, 1866,  the  sheriff  made  another  sale 
under  the  Seeber  warrant,  and  Sturgis  again  became  the 
purchaser,  and  paid  twenty  per  cent,  of  the  purchase 
money,  but  never  completed  the  purchase. 

During  this  time,  proceedings  against  the  vessel  had 
been  taken  in  the  ^^ited  States  District  courts  of  both 
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the  Southern  and  Eastern  Districts,  the  vessel  lying  in 
the  waters  of  the  city  of  New  York,  which  are  by  stat- 
ute within  the  jurisdiction  of  both  those  courts.  (13 
StaL  at  Large,  p.  438.) 

The  proceedings  in  the  Southern  District  were  as 
follows : 

On  September  25th,  Bischoffsheim  filed  his  libel  in  the 
Southern  District  to  enforce  his  bottomry  bond.  Process 
against  the  vessel  was  issued  to  the  marshal  of  that 
district  on  that  day,  returnable  on  October  16th. 

On  October  2d,  Gunar4  filed  his  libel  in  the  Southern 
District  to  enforce  his  bottomry  bond.  Another  libel 
was  also  filed  the  same  day,  and  process  was  issued  to 
the  marshal  on  that  day  on  both  libels. 

On  October  16th,  the  marshal  returned  the  process  in 
the  BischofGsheim  case,  with  the  following  return :  *^  In 
obedience  to  the  within  monition,  I  attached  the  steam- 
ship or  vessel  called  the  Circassian,  her  tackle,  &c., 
therein  described,  on  the  25th  day  of  September,  1866, 
and  have  not  given  due  notice  to  all  persons  claiming  the 
same  that  this  court  will,  on  the  16th  day  of  October 
inst.  (if  that  should  be  a  day  of  jurisdiction ;  if  not,  on 
the  next  day  of  jurisdiction  thereafter),  proceed  to  the 
trial  and  condemnation  thereof,  should  no  claim  be  in- 
terposed for  the  same.  Previaua  to  my  atUuihment  the  ves- 
sel was^m  custody  of  the  sheriff  of  the  city  and  county  of 
New  Yorky  under  various  attachments  issued  out  of  the  State 
court.  BoBEBT  MuBBAY,  United  States  Marshal." 
This  return  being  made,  proceedings  in  the  cause  were 
postponed  from  time  to  time. 

The  returns  to  the  other  processes  were  subsequently 
made  in  similar  form,  differing  only  in  the  dates  of  the 
service,  and  proceedings  on  these  processes  were  also 
postponed. 

On  November  18th,  by  order  of  the  court,  the  mar- 
shal made  a  special  return  of  his  proceedings  in  all  the 
suits,  which  was  similar  in  form  to  the  other  returns. 
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but  which  fixed  October  2d  as  the  day  of  the  service  of 
the  Bischoffsheim  process. 

On  Kovember  20th,  an  alias  process  was  issued  in  the 
Bischoffsheim  case,  and  a  return  was  made  of  its  service 
on  the  same  day,  the  return  being  otherwise  similar  to 
the  one  given  above. 

In  this  position  of  the  matter,  Sturgis,  who,  as  above 
stated,  had  purchased  the  vessel  at  the  sheriff's  sale  on 
November  23d,  presented  to  the  District  Court  of  the 
Southern  District  a  petition  setting  forth  the  pro- 
ceedings under  the  State  l^w,  and  that,  by  virtue 
thereof,  the  sheriff  seized  this  vessel  on  the  21st 
day  of  September,  and  continued  in  possession  up  to 
the  -sale  to  the  petitioner;  that  the  marshal  of  the 
Southern  District  claimed  also  to  have  taken  possession 
of  the  vessel  under  the  admiralty  process  in  these 
causes,  and  claimed  to  have  said  vessel  in  custody,  or  to 
be  entitled  to  the  custody  thereof ;  also,  that  the  peti- 
tioner was  ready  to  pay  the  balance  of  his  bid  to  the  sher- 
iff, and  was  advised  and  believed  that  the  sale  by  the 
sheriff  passed  to  him  a  valid  title  to  the  vessel,  free  from 
all  claims  ;  wherefore  he  prayed  that  the  vessel  might 
be  discharged  from  the  custody  of  the  marshal,  and  that 
the  marshal  might,  by  an  order  of  this  court,  to  be  en- 
tered in  these  causes,  be  directed  to  surrender  the  pos- 
session of  the  vessel  to  him.  * 

T.  JE.  Stittma/n  and  Wm.  Alien  BuUer^  who  appeared  in 
support  of  the  motion,  argued  that  the  case  of  Taylor  v. 
Oarryl  had  settled  the  law,  that  where  a  sheriff  had  pos- 
session of  a  vessel  under  a  warrant  from  a  State  court,  a 
United  States  marshal  could  not  execute  any  process 
against  her,  and  that  the  marshal's  own  return  here 
showed  that  the  sheriff  was  in  such  possession  when 
the  marshal  undertook  to  attach,  and  that,  therefore, 
the  marshal  never  did  or  could  attach,  and  should  be  di- 
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rected  by  this  court  not  to  keep  up  the  semblance  of  an 
attachment  upon  the  vessel. 

In  opposition  to  the  motion,  J.  Larocque^  after  argu- 
ing that  the  Irwin  warrant,  issued  September  24th,  un- 
der which  the  sheriff  claimed  to  have  been  in  possession 
on  the  25th  of  September,  when  the  process  was  issued 
to  the  nxarshal,  was  void  for  defect  in  the  affidavit  on 
which  it  was  granted,  argued  the  following  points  : 

1.  It  has  been  held,  that  it  is  the  right  and  duty 
of  the  court  of  the  United  States  to  enforce  its  posses- 
sion when  it  is  prior,  as  against  a  State  officer.  (Slocum 
V.  Mayberry,  2  Wheat  1.) 

2.  The  warrant  being  void,  it  follows,  that  when 
the  vessel  was  attached  and  seized  by  the  marshal  under 
the  process  in  this  action  on  the  25th  September,  the 
sheriff  was  not  in  possession  qtui  sheriff,  and  held  no 
legal  or  valid  process.  His  presence  was,  therefore,  no 
more  an  obstacle  to  the  taking  possession  by  the  marshal 
than  that  of  any  other  individual  could  have  been. 

3.  The  present,  moreover,  is  not  an  application  by 
the  sheriff  complaining  of  interference  by  the  mar- 
shal. It  is  a  petition  of  Appleton  Sturgis  claiming  to  be 
a  purchaser,  not  under  process  issued  prior  to  the  attach- 
ment by  the  marshal  in  this  suit,  but  under  process  con- 
fessedly issued  only  on  the  10th  of  October. 

The  petitioner  makes  the  effort  to  tack  the  possession 
under  this  warrant  of  the  10th  October,  subsequent  to 
the  attachment  by  the  marshal  under  the  process  in  this 
action,  to  a  prior  alleged  possession  under  other  war- 
rants. This  he  could  not  do  even  if  those  prior  war- 
rants were  valid. 

4.  Mr.  Sturgis,  moreover,  has  become  the  purchaser 
under  the  sheriff's  sale,  and  has  not  yet  completed 
his  purchase.  He  comes  to  the  court  in  advance  of 
doing  so  to  obtain  from  it  a  judicial  declaration  by  order 
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that  the  marshal  was  not  lawfully  in  possession  before 
the  right  to  take  possession  accrued  to  the  sheriff  under 
the  warrant  under  which  he  purchased,  for  the  purpose 
of  concluding  the  libellant  here  on  the  question  of  juris- 
diction in  this  suit.  He  has  not  even  a  standing  in  court 
for  such  an  application.  He  is  not  owner  of  the  vesselt 
and  could  not  appear  even  to  claim  her  in  the  ordinary 
way.    {Bute  26  of  the  Supreme  Court  in  AdmirdUy.) 

5.  If,  therefore,  the  court  is  satisfied  that  the 
marshal  has  the  lawful  possession  of  the  vessel  under 
the  process  in  this  suit,  it  is  its  duty  so  to  declare  and  to 
enforce  it.  In  any  event,  however,  there  is  no  state  of 
facts  shown  which  prevents  the  sheriff  claiming  to  be  in 
possession  from  delivering  his  bill  of  sale  to  the  peti- 
tioner, and  doing  every  formal  act  necessary  to  the  de- 
livery of  possession.  If  in  law  the  marshal  is  not  in 
possession  or  entitled  to  possession  on  the  facts  shown, 
his  process  remains  in  abeyance  until  the  possession  of 
the  sheriff  has  ceased.  The  return  of  that  process  on 
the  16th  of  October,  stating  that  before  he  attached  on 
the  25th  of  September  the  sheriff  was  in  possession,  does 
not  interfere  with  the  lawfulness  of  his  possession  from 
the  time  of  the  original  attachment  which  he  returns  upon 
the  facts  now  shown ;  and  this  case  differs  from  those  of 
Taylor  v.  Oarryl  (20  Howard^  583),  Freeman  v.  Howe  (24 
Howard,  450,)  and  Buck  v.  Oolbath  (3  Black,  334),  in  the 
essential  particular  that  here  has  been  no  attempt  as  in 
those  cases  to  proceed  to  adjudication  in  rem  before  the 
property  shall  be  in  the  undisputed  possession  of  the  mar- 
shal of  this  court,  and  thus  clearly  under  its  jurisdic- 
tion. 

6.  This  being  an  admiralty  suit  in  rem  to  enforce 
the  Hen  of  a  bottomry  bond  upon  the  vessel  given  by  the 
master  in  a  foreign  country,  the  jurisdiction  in  admiralty 
under  the  constitution  and  laws  of  the  United  States  ia 
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exclusive.  The  distinction  between  cases  where  it  is 
exclusive  of,  and  where  it  is  concurrent  with  that  of  the 
State  courts,  is  that  it  is  exclusive  where  that  of  the 
!&iti8h  court  of  admiralty  was  so  at  the  time  of  the  Bevo- 
lution,  and  concurrent  in  cases  where  the  courts  at  West- 
minster exercised  concurrent  jurisdiction  at  that  time  ; 
and  at  that  time  they  did,  and  both  in  that  country  and 
this  they  have  ever  since  exercised  exclusive  jurisdic- 
tion of  an  action  m  rem  to  enforce  the  lien  of  a  bottomry 
bond.  It  is  not  material  to  inquire  whether  a  court  of 
common  law  has  or  has  not  concurrent  jurisdiction  of  an 
action  in  personam  against  the  owner  or  master  of  a  ves- 
sel on  a  bottomry  bond  for  substraction  of  the  security, 
or  after  it  has  become  absolute  and  when  there  is  a  per- 
sonal covenant  to  pay.  {OansUtutian  of  the  Uwited  States j 
ArL  3,  §  2 ;  JuMoia/ry  Act,  §  9  (1  77.  S.  Stat.  76) ;  1  Peters' 
AdmirdUy  Decisions,  91,  92,  93 ;  1  Peters'  £.  545 ;  1  Sum- 
ner,  400,  The  Volunteer;  16  Johns.  327;  1  Wheaton,  304, 
335 ;  1  Kent's  Com.  318,  319 ;  18  Johns.  392 ;  Doug.  594 ; 
Menetone  v.  Gibbons,  3  Term  E.  267  ;  Ladbroke  v.  Orick- 
ett,  2  Term  B.  649 ;  Buggin  v.  Bennett,  4  Burr.  2035 ; 
Blacquiere  v.  Hawk,  Doug.  378.) 

7.  If,  however,  the  State  courts  could  exercise 
<5oncurrent  jurisdiction,  the  jurisdiction  in  this  court  has 
already  attached  by  the  filing  of  the  libel  to  enforce  the 
bottomry  bond.  Even  if  the  libellant  might  have  availed 
himself  of  the  provisions  of  the  act  of  the  Legislature 
of  New  York  of  April  24,  1862,  entitled  "An  act  to  pro- 
vide for  the  collection  of  demands  against  ships  and  ves- 
sels {Session  Laws  o/  1862,  ch.  482),  he  has  not  chosen 
to  do  so.  That  act,  whenever  any  lienholder  under  the 
State  law  originates  proceedings,  assumes  to  foreclose 
by  those  proceedings  and  to  cut  oflf,  in  favor  of  the 
claims  of  citizens  of  New  York  against  the  vessel  arising 
in  this  State,  whether  prior  or  subsequent,  every  other 
lienholder  having  a  claim,  whether  of  exclusive  admi- 
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ralty  jurisdictioii,  or  concurrent  admiralty  jurisdiction^ 
except  seamen  having  claims  for  wages.  (§  1,  subd.  6.) 
The  act  in  this  respect  is  a  plain  infringement  of  the 
jurisdiction  of  the  Federal  courts  in  cases  of  admiralty 
conferred  by  the  constitution  of  the  United  States,  and 
void.  It  is  to  the  mitor  in  admiralty  that  the  United 
States  Judiciary  Act  saves  a  ''  common  law  remedy  in 
all  cases  where  the  common  law  is  competent  to  give  it'* 
— ^not  to  the  defendant  or  respondent.  It  is  the  swUor  who 
is  entitled  to  exercise  the  option  as  to  the  forum,  where 
one  exists.  With  that  single  saving,  the  jurisdiction  of 
the  admiralty  is  expressly  made  exclusive  of  the  State 
courts.  And  even  that  saving  is  fully  satisfied  by  the 
construction  that  the  common  law  remedy  must  he  sought  i» 
the  Federal  court  omA  not  m  the  State  court,  al3d  full  effect 
cannot  be  given  to  all  the  language  of  the  section  by 
adopting  any  other  construction.  ( U.  S.  Judiciary  Act, 
§  9 ;  1  IT.  5.  Stat.  76.) 

8.  The  present  motion,  moreover,  under  color  of 
that  act  of  the  Legislature  of  New  York,  undertakes 
to  deprive  this  libellant,  who  is  an  alien,  of  his  right  of 
proceeding  in  the  Federal  court  against  a  domestic  ship 
owned  by  citizens  of  New  York,  and  claims  to  abrogate 
the  plain  language  and  import  of  the  contract  of  bot- 
tomry executed  in  the  foreign  port  of  Antwerp. 

9.  The  State  law  also  seeks  to  reverse  the  well- 
established  rule  of  the  general  maritime  law  of  the 
world,  that  a  bottomry  bond  is  entitled  to  a  priority  in 
payment  over  every  other  claim  against  the  ship,  and 
successive  bottomry  bonds  in  the  inverse  order  of  their 
dates  and  of  the  exigencies  calling  for  them,  the  last 
given  being  entitled  to  be  first  paid.  This  State  law 
postpones  them  all  to  claims  of  its  own  citizens  under 
liens  acquired  prior  or  subsequently,  in  the  ship's  home 
port,  as  against  a  foreigner  acquiring  a  lien  in  good  faith 
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in  a  foreign  port,  and  in  reliance  upon  the  general  mari- 
time law  adopted  expressly  by  the  constitution,  laws, 
and  decisions  of  the  courts  of  the  Union,  but  attempted 
to  be  set  aside  by  this  State  enactment. 

10.  The  court  will,  moreover,  not  pass  upon  such 
a  question  adversely  to  the  libellant  on  motion.  It 
would  be  in  effect  deciding  against  him  a  jurisdictional 
question  involving  that  of  the  continuance  of  his  lien 
under  the  bottomry  bond,  in  a  form  which  would  deprive 
him  of  his  right  to  appeal  to  the  Supreme  Court  of  the 
United  States.  The  petitioner  should  be  left  to  set  it  up 
by  claim  and  answer  in  this  suit. 

The  prayer  of  the  petitioner  should  therefore  be  de- 
nied with  costs,  and  the  order  should  declare  that  the 
marshal  has  possession  of  the  vessel  under  the  process 
in  this  action  in  law  and  in  fact. 

In  behalf  of  Ounard,  the  other  bottomry  bondholder, 
O.  D.  Lard  also  presented  a  brief,  but  cited  no  other 
authorities  than  those  cited  above. 

The  following  decision  was  rendered  on  December  24, 
1866: 

Benedict,  J.  I  fully  appreciate  the  unfortunate  po- 
sition of  this  steamer,  and  have  considered  with  care  the 
reasons  which  are  urged  in  support  of  this  petition.  The 
impressions  formed  upon  the  argument  are,  however, 
confirmed,  and  I  am  satisfied  that  the  motion  should  be 
denied.  In  the  first  place,  the  petitioner  is  not  in  a 
position  to  entitle  him  to  ask  such  an  interference  of 
this  court.  He  is  simply  a  bidder  at  the  sheriff's  sale, 
^flixo  has  not  yet  completed  his  bid.  He  bid  off  the  ves- 
sel with  full  knowledge  of  the  admiralty  proceedings 
against  her.  He  avers  in  his  petition  that  he  is  advised 
and  believes  that  if  he  completes  his  purchase  he  wiU 
receive  a  valid  title  to  the  vessel.    He  does  not  aver  that 
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the  flheriir  18  Qnable  or  imwilling  to  put  him  in  possession 
on  receipt  of  the  balance  of  the  purchase  money.  It  is 
not  seen  how  a  party  so  situated  can  ask  this  court  to 
direct  the  marshal  to  surrender  to  him  the  possession  of 
the  vesseL  If  the  action  of  the  marshal  had  been  snch 
as  improperly  to  delay  or  embairass  the  proceedings  be- 
fwe  the  State  ofBcers,  the  State  court  was  compet^it  to 
protect  its  officer  and  its  custody  of  the  vessel^  if  such  it 
claimed  to  have ;  and  the  sheriff  in  such  case  mi^^t  per- 
haps with  propriety  have  applied  to  this  court  to  restrain 
any  unlawful  action  of  the  marshal.  It  might  also  be 
that  the  owners  or  creditors  of  the  vessel  could  have  ap- 
plied to  forbid  action,  on  the  part  of  the  marshal,  which 
was  likely  to  prevent  realizing  a  full  price  from  the 
sheriff's  sale.  But  since  the  service  of  the  process  by 
the  marshal,  proceedings  in  admiralty  have  been  stayed; 
the  proceedings  under  the  State  law  have  gone  on :  the 
vessel  has  been  sold  by  order  of  the  State  officer,  and, 
for  aught  that  appears,  for  a  full  price,  under  notice  of 
all  that  has  been  done  or  is  claimed  in  the  admiralty 
causes.  Neither  the  sheriff,  nor  the  owners,  nor  the 
creditors,  complain  of  any  impropw  exercise  of  the  pow- 
ers of  the  officer  of  this  court.  How,  then,  can  the 
petitioner,  who  has  suffered  no  iiyury,  and  may  never 
have  any  interest  in  the  vessel,  ask  this  court  to  inters 
fero  in  his  behalf? 

There  is  another  reason  for  denying  this  application, 
which  is,  that  it  raises  a  question  which  should  not  be 
adjudicated  upon  a  motion.  That  question  is,  whether 
the  custody  of  the  sheriff,  by  virtue  of  a  statute,  is  suf- 
ficient to  prevent  the  court  of  admiralty  from  acquiring 
jurisdiction  for  .any  purpose  during  the  custody  of  tb^ 
sheriff,  although  the  officer  issuing  the  warrant  to  the 
sheriff  had  failed  to  acquire  jurisdiction,  and  the  pro- 
ceedings before  him  were  void.  Such  is  claime^.  to  be 
the  nature  of  the  sheriff's  custody  in  this  case ;  and  it 
appears  that  the  first  proceeding  taken  before  the  State 
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oiBcer  has  been  declared  void  by  the  State  tribunal; 
that  the  second  contains  the  same  defect,  and  that  the 
third  and  only  other  proceeding,  previous  to  the  mar- 
shal's attachment,  is  open  to  objections  which  may  prove 
equally  fatal.  It  is  also  to  be  noticed  that  the  order  of 
sale  made  by  the  State  officer,  under  which  the  petitioner 
claims,  was  not  made  in  either  of  the  proceedings  com- 
menced before  the  marshal's  attachment,  and  that  it 
recites  that  the  sheriff  seized  the  vessel  on  October  10th, 
which  was  subsequent  to  the  marshal's  attachment. 

Now,  I  do  not  decide  that  the  proceedings  in  the 
State'  tribunal  are  void  for  want  of  jurisdiction ;  nor 
do  I  examine  those  proceedings  further  than  to  see  that 
the  objections  taken  to  the  jurisdiction  are  not  frivo- 
lous, but  simply  determine  that  such  a  question  as  this 
pistition  raises,  and  on  which  the  rights  of  these  bot- 
tomry holders  depend,  if  the  theory  of  the  petition  be 
sound,  should  not  be  disposed  of  in  a  summary  manner, 
on  a  motion  which  cannot  be  reviewed  on  appeal. 
^  If  there  was  no  ground  to  contend  that  the  case 
raised  any  other  question  than  the  one  decided  in  the 
case  of  Taylor  r.  Oarryl  (20  How.  583),  on  which  the 
petitioner  relies,  it  might,  perhaps,  be  the  duty  of  the 
court  to  end  the  controversy  now.  But  the  case  is  not 
identical  with  the  case  of  Taylor  v.  Oarryl.  In  that  case, 
the  prior  custody  was  the  custody  of  the  SupAnor  Oourt 
of  the  State,  whose  jurisdiction  was  conceded.  The 
question  was  one  of  title,  and  what  the  court  decided 
was,  that  a  title  derived  from  the  sale  of  the  vessel,  as 
perishable,  by  a  Superior  Oourt  of  the  State  in  a  valid 
jNTOceeding,  made  after  the  marshal  had  retired,  and 
when  the  custody  of  the  State  court  had  been  actual 
and  continued,  was  a  better  title  than  one  dependent 
on  the  marshal's  seizure  in  the  admiralty  proceeding. 

It  may  be,  that  for  the  same  considerations  which 
influenced  the  high   tribunal  which  decided  Taylor  v. 
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Oarryl,  it  must  also  be  held  in  this  case  that  the  custody 
of  any  State  officer,  whether  acting  with  or  without 
jurisdiction,  is  sufficient  to  oust  the  jurisdiction  of  the 
admiralty,  even  in  an  action  like  the  present,  where  its 
jurisdiction  is  exclusive.  But  in  the  absence  of  any  such 
decision  by  the  Supreme  Oourt,  and  in'view  of  the  effect 
of  such  a  decision  in  cases  of  prize,  in  cases  under  the 
Bevenue  and  Neutrality  Laws,  and  in  this  case,  where 
the  result,  claimed  by  the  petitioner  to  follow,  would  be 
to  supersede  the  bottomry  bonds  by  the  prior  State 
liens,  and  in  effect  destroy  them,  I  do  not  feel  bound 
so  to  decide  on  a  motion  like  this,  and  enforce  the  de- 
cision by  a  final  order  directing  the  marshal  to  surrender 
possession  to  the  petitioner. 

So  far  this  application  has  been  treated  as  an  applica- 
tion for  the  interposition  of  the  court  to  avoid  a  conffict 
between  Federal  and  State  authority ;  but  it  is  not  quite 
clear  that  the  petition  presents  a  case  of  confficting  ju- 
risdictions. The  averment  of  the  petitioner  is,  that  the 
proceedings  before  the  State  officer  have  gone  to  a  sale' 
of  the  vessel  to  him,  and  that  the  sheriff  continued  in 
possession,  from  his  first  seizure  ^'  up  to  the  sale  to  the 
petitioner."  There  is  no  definite  averment  of  any  cus- 
tody by  the  sheriff  since  the  sale,  and  the  prayer  is,  that 
the  marshal  deliver  the  vessel,  not  to  the  sheriff,  but  to 
the  petitiolker.  It  would  not  be  a  very  strained  construc- 
tion of  this  petition,  which  is  certainly  ambiguous,  to 
hold  that  it  showed  no  conflict  between  the  marshal  and 
the  sheriff*,  but  that  the  controversy  now  lay  between 
the  bondholders  and  the  buyer  at  the  sheriff's  sale.  If 
such  be  the  nature  of  the  controversy,  no  reason  is  dis- 
covered for  determining  it  by  a  summary  order  like 
the  one  prayed  for. 

In  dismissing  this  application,  I  venture  to  add  to 
these  remarks  a  single  observation,  in  the  hope  that  the 
attention  of  the  appellate  court,  before  which  this  case 
will  doubtless  come,  may  be  called  to  it. 
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The  source  whence  snch  conflicts  as  the  present,  in 
regard  to  liens  upon  ships  arise,  is  the  distinction  be- 
tween foreign  and  domestic  vessels,  laid  down  in  1816  in 
the  case  of  the  General  Smith.  (4  Wheat.  438.)  It  is 
that  decision,  long  considered  by  many  able  lawyers  to 
be  without  solid  foundation,  which  compels  resort  to 
State  lien  laws,  and  gives  birth  to  statutes  like  the  one 
here  involved — a  statute  which  assumes  to  foreclose  and, 
cut  ofl*  by  proceedings  in  the  State  court  all  other  lien 
creditors  except  seamen,  including  those  having  claims 
of  exclusive  admiralty  jurisdiction — ^a  statute  which 
creates  a  sort  of  State  admiralty,  liable  at  all  times  to 
be  brought  in  conflict  with  the  National  courts,  to 
which  the  admiralty  and  maritime  jurisdiction  has  been 
intrusted  under  the  constitution — of  which  statute  I 
speak  the  more  fully,  as  many  of  its  features  originated 
with  me,  when  acting  as  a  member  of  the  Legislature 
which  passed  it.  Such  laws  are  now  deemed  necessary 
to  obviate  the  consequences  of  the  decision  in  the  case 
of  the  General  Smith,  but  they  would  seldom  or  never 
be  resorted  to  if  the  distinction  of  the  General  Smith 
could  be  reconsidered,  and  it  be  held  that,  "it is  the 
ship,  and  not  the  ship  of  a  particular  owner,  nor  the 
ship  of  a  particular  flag,  or  national  character;  not  a 
domestic  ship,  nor  a  foreign  ship ;  not  a  ship  in  a 
port  of  a  State  to  which  she  does  not  belong,  or 
in  which  her  owner  does  not  reside ;  but  a  «/iip,  every 
fship,  that  is  bound-  for  the  biU  of  lading,  the  charter 
party,  the  wages  of  the  seamen,  repairs,  supplies,  ma- 
terials, and  maritime  loans." 

Application  denied. 


-  After  this  petition  of  Sturgis  was  thus  disposed 
of,  BischofiBheim  applied  to  the  District  Court  of  the 
Southern  District  for  an  order  directing  the  marshal  to 
amend  the  return  in  his  action  by  striking  out  of  it  all 
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reference  to  the  prior  attachment  by  the  sheriff.  This 
application  was  based  on  affidavits  to  show  that  the 
warrants  held  by  the  sheriff  on  September  25th,  the 
day  when  the  process  was  served  by  the  marshal,  were 
void  for  want  of  jorisdiction. 

J.  La/rocque  appeared  in  snpport  of  the  motion, 
which  was  opposed,  in  behalf  of  the  parties  who  held 
the  State  attachments,  by  W.  B.  Beebe^  B.  D.  Benedict, 
and  Wm.  Alien  Butler. 

Judge  Shipman,  before  whom  it  was  heard,  rendered 
the  following  decision  in  January,  1867  : 

Shipman,  J.  I  have  given  the  questions  involved  in 
this  motion,  and  those  with  which  they  are  necessarily 
and  directly  connected,  an  extended  and  a  careful  con- 
sideration, and  am  of  opinion  that  this  motion,  so  far  as 
it  calls  upon  the  court  to  direct  the  marshal  to  amend 
his  return  to  the  process,  should  be  denied. 

There  are  serious  and  almost  unsurmountable  objec- 
tions to  the  court's  dictating  to  the  marshal  what 
return  he  should  make  in  any  given  case  touching  the 
facts  to  which  the  return  properly  relates.  The  marshal 
and  not  the  court  is  responsible  for  the  execution  of 
this  process,  and  he  should  be  left  free  to  state  what 
he  does  in  the  premises  subject  to  his  responsibility  to 
the  law  under  which  he  acts.  These  remarks  refer  to 
the  material  facts  touching  an  officer's  action,  and  not  to 
the  mere  form  of  the  return.  In  the  case  of  Wortman 
V.  Oonyngham  (1  Pet.  C.  G.  B.  241),  Mr.  Justice  Wash- 
ington, after  argument  of  a  rule  to  show  cause,  took  the 
same  view  even  as  to  a  return  on  an  execution.  Much 
more  should  it  apply  to  mesne  process.  If  the  marshal 
desires  to  amend  his  return,  he  will  be  permitted  to  do 
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SO,  the  court  reserving  all  questions  as  to  law  or  fact 
which  may  arise  in  the  further  progress  of  the  cause. 
Motion  denied. 


After  the  above  motion,  no  further  proceedings  were 
taken  in  the  Southern  District,  the  activity  of  the  liti- 
gation being  transferred  to  the  Eastern  District. 

The  proceedings  before  the  District  Court  of  the 
Eastern  District  were  as  follows  : 

On  the  27th  day  of  September,  two  days  after  the 
filing  of  the  first  libel  in  the  Southern  District,  a  libel 
was  filed  by  G.  K.  Porter  and  others,  seamen  on  board, 
to  recover  wages,  and  process  in  rem  was  issued.  There- 
after three  other  libels,  also  for  W^ges,  were  filed,  the 
claims  in  all  amounting  to  some  16,000.  To  the  first  of 
these  processes  the  marshal  made  return  that  he  had 
seized  the  vessel  on  the  27th  of  September,  and  given 
due  notice  to  all  parties  to  appear ;  and  to  the  others  a 
like  return,  except  as  to  date.  The  return  made  no 
reference  to  any  possession  by  the  sheriff  or  the  marshal 
of  the  Southern  District,  and  the  marshal  claimed  that 
there  was  no  such  possession  at  the  time  of  the  service 
of  this  process. 

No  one  appearing  to  contest  these  claims,  decrees 
were  in  due  course  entered  by  default,  condemning  the 
vessel.  Subsequently,  on  application  of  Edward  Ounard, 
who  had  filed  the  second  libel  in  the  Southern  District, 
and  also  on  application  of  Ernest  Fiedler,  the  mortgagee 
of  the  vessel,  the  defaults  were  opened,  and,  claims  and 
answers  being  duly  filed,  the  causes  were  placed  on  the 
calendar,  and  thereafter  called  in  their  order  for  hearing, 
when  it  was  suggested  that  this  court  had  no  jurisdic- 
tion of  the  vessel  for  the  reason  that  on  the  27th  of 
September,  when  the  process  of  this  court  was  served, 
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the  vessel  was  in  the  custody  of  the  marshal  of  the 
Southern  District. 

Upon  this  suggestion,  the  hearing  of  the  causes  was 
postponed,  and  leave  given  to  raise  the  question  sug- 
gested by  proper  averment,  and  a  day  set  for  its  de- 
termination. 

The  leave  thus  given  was  never  availed  of,  and  the 
causes  stibsequently  proceeded  to  trial  on  their  merits, 
without  objection,  and  after  consideration  decrees  were 
rendered  in  favor  of  the  libellants,  according  to  which  a 
venditiom  ea^onas  was  issued  to  the  marshal,  and  the 
vessel  advertised  to  be  sold  at  the  foot  of  Joralemon 
Street,  Brooklyn,  where  she  then  lay. 

In  none  of  these  actions  in  either  court  did  any 
owner  appear  to  claim  the  vessel.  :> 

It  was  always  insisted  by  the  libellants  in  this  court, 
and  by  the  marshal  of  the  Eastern  District,  that  after 
the  27th  day  of  September  the  vessel  was  always  in  his 
manual  possession  and  under  his  actual  control. 

Matters  being  in  this  position,  after  the  denial  of  the 
motion  to  compel  the  marshal  of  the  Southen  District 
to  amend  his  return,  an  application  was  made  to  this 
court,  on  behalf  of  Bischoffsheim,  to  open  the  default  in 
the  seamen's  wages  suit,  and  to  allow  him  to  file  a  plea 
to  the  jurisdiction  of  the  court,  he  claiming  that  this 
court  never  acquired  any  jurisdiction,  because  at  the 
time  of  the  alleged  seizure  by  the  marshal  of  this  dis- 
trict the  vessel  was  in  custody  of  the  marshal  of  the 
Southern  District. 

The  court  intimated  that  such  a  question  would  more 
properly  be  brought  up  by  an  application  in  behalf  of  the 
marshal  of  the  Southern  District  to  remove  the  marshal 
of  the  Eastern  District.  Accordingly  the  marshal  of 
the  Southern  District  filed  a  petition,  stating  that  he 
attached  the  vessel  on  September  25th,  and  had  been 
interfered  with  by  the  marshal  of  the  Eastern  District, 
and  praying  this  court  to  have  the  ''priorities  of  the 
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respective  attachments  and  of  the  jurisdictions  of  the 
courts  of  the  respective  districts  investigated  and  de- 
termined by  this  court." 

Notice  of  hearing  on  this  petition  was  ordered  to  be 
given  to  the  libellants  in  this  court,  and  the  hearing  was 
brought  on  before  the  court. 

Mr.  Larocque  api>eared  for  Mr.  Bischoifsheim  and 
for  the  marshal  of  the  Southern  District. 

Mr.  Vanderpoel  appeared  for  the  sheriff  of  New 
York,  and  said  that  he  had  just  heard  of  the  proceeding, 
of  which  he  had  had  no  notice,  and  if  the  sheriff*  was  to 
be  prejudiced  by  it  he  should  wish  to  be  heard  in  the 
matter.  It  was  stated,  however,  that  the  sheriff  would 
not  be  affected  by  this  proceeding,  which  was  to  affect 
the  two  marshals  only,  and  Mr.  Vanderpoel  withdrew. 

In  support  of  the  petition,  Mr.  La/rocqus  put  in  evi- 
dence the  libel  of  Mr.  Bischoffsheim  in  the  Southern 
District  and  the  process  issued  on  it,  on  the  25th  of  Sep- 
tember, with  the  return  of  the  marshal  of  the  Southern 
District  upon  it,  that  he  had  on  that  day  attached  the 
vessel,  and  that  previous  to  his  attachment  the  vessel 
was  in  the  custody  of  the  sheriff  of  New  York. 

Mr.  HUlj  who  appeared  for  the  libellants,  put  in  evi- 
dence the  special  return  made  by  the  marshal  of  the 
Southern  District  in  all  the  cases  in  that  district,  in 
which  he  returned  that  he  attached  her  on  the  2d  of 
October,  and  previous  to  his  attachment  she  was  in  cus- 
tody of  the  sheriff,  &c. ;  and  the  alias  process  issued  in 
the  Bischoffsheim  case,  with  the  marshal's  return  on  it, 
that  he  had  attached  the  vessel  on  the  20th  of  Novem- 
ber, and  previous,  &c. 

Mr.  La/rocque  then  put  in  evidence  the  proceedings 
in  the  State  attachments,  and  rested. 

Mr.  Hill  also  rested. 

Mr.  La/rocque  then  insisted  that  the  court  in  this 
state  of  the  case,  must  decide  that  the  marshal  of  the 

10 
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Southern  District  had  the  custody  ;  that  he  had  returned 
that  he  had  it,  and  an  oflacer's  return  was  conclusive. 
He  added  that  he  had  understood  that  evidence  was 
to  be  given  that  no  one  was  on  board  the  vessel  at  the 
time  the  marshal  of  the  Eastern  District  made  his  arrest 
of  her,  and  he  had  come  with  witnesses  to  give  testimony 
on  that  point ;  but  none  had  been  given  on  the  other 
side,  and  he  supposed  the  court  would  at  once  pass  on 
the  case  without  his  calling  them. 

The  judge  said  he  should  pass  on  the  case  on  the 
evidence  which  parties  put  in,  but  they  must  themselves 
decide  as  to  what  evidence  to  put  in,  and  he  should  give 
it  due  consideration,  as  it  was  a  matter  of  importance. 

Mr.  Larocque  then  asked  leave  to  introduce  further 
evidence,  which  was  granted. 

Witnesses  were  then  called  on  both  sides  as  to  the 
facts  of  the  service  of  the  process  by  the  marshal  of  the 
Southern  District.  Their  testimony  is  sufficiently  de- 
tailed in  the  following  opinion  delivered  by  the  court, 
in  disposing  of  the  petition. 

Benedict,  J,  Controversies  like  the  present  cannot 
always  be  avoided  in  a  port  where  three  sheriflfs  of  three 
different  counties,  and  two  marshals  of  two  diflferent 
districts,  to  say  nothing  of  other  officers,  have  concur- 
rent jurisdiction  to  make  seizures  on  its  waters. 

Of  this  class  was  the  late  case  of  the  ship  Ferdinand, 
cited  on  the  hearing,  where  all  the  three  sheriffs  claimed 
to  have  the  simultaneous  custody  of  the  vessel ;  and 
somewhat  similar  was  the  older  case  of  the  Alida,  before 
Judge  Betts,  where  the  controversy  was  between  the 
marshal,  a  sheriff,  and  a  receiver. 

This  case  differs,  however,  from  most  others  in  this 
important  feature,  that  the  rights  and  priorities  of  the 
various  parties  proceeding  in  admiralty,  as  between  them- 
selves, will  not  be  affected  by  a  determination  of  the 
question  of  the  priority  of  seizure.    This  is  because  the 
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character  of  the  demands  determines  the  order  of  pay- 
ment, in  whichever  court  the  vessel  may  be  sold  and  the 
proceeds  distributed. 

The  application  now  made,  therefore,  does  not  look 

0  a  determination  of  any  question  of  priority  in  pay- 
ment, but  rather  seeks  a  determination  of  the  question 
which  of  the  two  courts  has  legal  custody  of  the  vessel, 
and  can  make  a  valid  decree  of  sale. 

This  question  I  much  preferred  to  have  raised  and 
decided  in  the  Southern  District,  where  the  first  libel 
was  filed,  but  as  more  than  ample  time  and  opportunity 
has  been  given  for  its  examination  there,  and  as  it  is 
now  distinctly  raised  here  by  the  marshal  of  that  district, 

1  do  not  hesitate  to  examine  and  dispose  of  it. 

As  to  the  general  principle  of  law  which  is  applicable 
to  this  case,  no  question  can  arise  ;  for  it  is  settled  that 
so  long  as  one  court  of  competent  jurisdiction  has  cus- 
tody of  property,  no  other  court  of  concurrent  jurisdic- 
tion can  acquire  jurisdiction  thereof;  and  this  custody 
of  the  law  having  been  once  fixed  by  the  valid  levy  of  an 
officer  duly  authorized  to  seize,  continues,  whether  the 
officer  be  constantly  present  or  not,  unless  acts  equiva- 
lent to  a  withdrawal  and  surrender  are  shown.  (2  Parsons' 
M.  L.  p.  523 ;  The  Julia  Ann,  Sprague,  388.)  As  to  the 
controlling  facts  of  the  case  there  can  be  no  reasonable 
doubt,  and  they  are  such  as  to  render  it  unnecessary  to 
consider  whether  the  evidence  offered  with  a  view  of 
showing  a  withdrawal  by  the  marshal  of  the  Southern 
District,  and  an  acquiescence  in  the  custody  of  the  mar- 
shal of  the  Eastern  District,  does  or  does  not  establish 
that  fact.  The  undisputed  facts  are  such  as  to  render  it 
only  necessary  to  consider  whether  the  marshal  of  the 
Southern  District  ever  made  any  valid  levy  on  this 
steamer  prior  to  the  27th  of  September,  the  day  when 
the  process  from  this  court  was  served. 

Prior  to  the  27th  of  September,  the  marshal  of  the 
Southern  District  had  but  one  process  in  his  hands,  that 
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in  the  suit  of  BischofGsheim.  This  process  Bates  was 
deputed  to  serve,  and  what  he  did  is  proved  by  Bates 
himself,  and  by  him  alone.  He  says  that  he  received 
the  process  on  the  25th,  and  on  the  same  day,  by  virtue 
thereof,  seized  a  wooden  side-wheel  steamer,  with  two 
smoke  stacks,  which  he  supposed  to  be  the  '^  Circassian," 
which,  when  he  seized  her,  lay  in  Brooklyn,  south  of  the 
Hamilton  Ferry,  opposite  the  Atlantic  Stores.  This 
vessel,  he  says,  went  subsequently  into  the  Atlantic 
Basin,  where  he  was  several  times  on  board  of  her,  and 
she  then  went  away,  but  where  to  he  does  not  know. 

Now  the  Circassian  is  an  iron  vessel,  a  propeller,  with 
one  smoke  stack.  She  was  at  no  time  south  of  the  Ham- 
ilton Ferry  or  in  the  Atlantic  Basin.  On  the  25th,  and 
when  seized  by  the  marshal  of  the  Eastern  District  on 
the  27th,  she  was  between  the  Hamilton  and  Wall  Street 
ferries,  and  has  there  since  remained.  Bates  resided 
near  the  Hamilton  Ferry,  and  is  well  acquainted  with 
the  locality  of  which  he  speaks,  and  is  positive  as  to 
where  he  found  the  vessel  which  he  seized,  and  that  he 
was  on  her  in  the  Atlantic  Basin.  He  had  no  other 
process  against  any  steamer,  and  if  his  evidence  be  true, 
he  went  to  the  wrong  vessel,  and  made  no  levy  at  all  on 
the  Circassian  prior  to  the  27th  of  September. 

Moreover,  Bates  could  not  read  writing,  or  write,  and 
says  that  he  received  no  instructions  from  the  marshal, 
or  any  other  person  as  to  the  wharf  at  which  the  Circas- 
sian lay,  but  went  on  his  own  knowledge,  having  seen 
her  come  in  a  day  or  two  before,  as  he  supposed. 

The  probability  is  that  he  mistook  for  the  Circassian 
another  steamer  belonging  to  the  same  company,  which 
it  is  proved  did  at  this  time  lie  at  the  Atlantic  Stores, 
and  subsequently  went  into  the  basin.  It  is  quite  clear  he 
did  not  visit  the  Circassian,  for  of  several  persons  present 
in  court  at  this  hearing,  who  were  on  board  of  her  on  the 
25th,  he  can  identify  but  one,  and  that  one  declares  that 
he  saw  no  such  man  as  Bates  at  the  vessel ;  while  the 


EASTERN  DISTRICT  OF  NEW  YORK.  149 

The  Steamer  Circassian. 

quartermaster  who  was  at  the  gangway  the  whole  of  the 
25th,  swears  that  Bates  was  not  there  on  that  day,  nor 
was  any  seizure  made  on  that  day. 

To  this  evidence  is.  added  the  circamstance  that  when 
on  the  2d  of  October,  the  marshal  received  a  second 
process  against  the  Circassian,  he  did  not  depute  Bates 
to  serve  it,  according  to  the  usual  practice,  but  gave  it 
to  another  deputy,  and  in  his  special  return  he  states 
his  first  seizure  of  the  Gircassian  to  have  been  made  on 
the  2d  of  October. 

It  would  seem  to  be  difficult  upon  such  evidence  to 
hold  that  the  marshal  of  the  Southern  District  made  any 
seizure  of  this  vessel  prior  to  the  27th  of  September. 

But  supposing  the  Gircassian  to  have  been  the  vessel 
which  Bates  visited  on  the  25th,  there  are  still  other 
features  of  this  case  which  are  decisive  of  the  present 
application. 

It  is  conceded  that  on  the  25th  of  September,  the  sheriflF 
of  New  York  was  on  board  the  Gircassian  claiming  to  have 
her  in  custody.  The  marshal  of  the  Southern  Dis- 
trict must  therefore  have  done  one  of  two  things,  either 
he  ignored  the  custody  of  the  sheriflF  and  took  the  vessel 
into  his  own  custody  and  control,  or  he  acknowledged 
the  custody  of  the  sheriflF  and  made  no  seizure  himself. 

He  could  not  acknowledge  the  special  property  of 
the  sheriflF  and  at  the  same  time  take  the  possession  and 
control  himself. 

That  he  acknowledged  the  possession  of  the  sheriflF, 
and  took  no  possession  himself  is  apparent  from  the  re- 
turns which  he  made  to  the  original  and  alias  process  in 
the  case  of  BischoflFsheim. 

The  apparent  inconsistency  in  the  phraseology  of  this 
return  is  doubtless  owing  to  the  use  of  the  ordinary 
blank  return  printed  on  the  process,  in  which  the  mar- 
shal filled  the  date  of  the  supposed  visit  of  Bates  to  the 
vessel,  and  to  which  he  added  in  writing  the  statement 
that  the  vessel  was  found  to  be  in  the  custody  of  the 
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sheriff.  This  written  portion  of  the  return  is  the  con- 
trolling portion,  and  it  announces  and  was  intended  to 
announce  that  the  vessel  was  already  in  the  custody 
of  the  law,  and  that  therefore  the  marshal  could  not 
bring  her  before  the  court  for  condemnation. 

Taken  together,  the  return  cannot,  as  I  view  it,  be 
held  to  return  any  such  seizure  of  this  vessel  as  would 
render  the  marshal  responsible,  or  would  give  the  court 
jurisdiction.  The  fact  stated  in  it  showed  a  seizure  to 
be  impossible,  and  the  statement  was  useless  and  imma- 
terial except  as  an  excuse  for  his  failure  to  levy. 

That  such  is  the  true  construction  of  this  return  is 
shown  by  the  testimony  of  the  marshal's  chief  clerk,  Mr. 
Thompson,  who  swears  that  the  return  made  in  this  case 
is  the  return  made  in  all  cases  where  the  sheriff  is  found 
in  custody,  and  I  am  not  aware  that  the  returns  made 
in  this  form  have  ever  been  understood  to  import  any- 
thing more  than  that  the  marshal  had  on  a  certain  day 
presented  himself  at  the  vessel  for  the  purpose  of  seizure 
and  had  been  unable  to  make  it  because  of  the  prior 
custody  of  the  sheriff.  Such  seems  to  have  been  the 
construction  put  on  the  return  in  this  case,  for  on  its 
being  made,  an  alias  process  was  moved  for  and  issued. 
Why  an  alias  if  the  vessel  was  already  in  court  ?  Why 
if  the  marshal  levied  on  the  25th  of  September,  did  he 
return  upon  the  alias  that  on  the  20th  of  November  the 
sheriff  was  in  custody  ?  Why  in  his  special  return  say 
that  the  sheriff  was  in  custody  on  ihe  2d  of  October? 
Why,  if  this  return  showed  the  vessel  in  court,  was  a 
motion  made  to  compel  the  marshal  to  strike  out  the 
reference  to  the  sheriff's  custody  ?  Why,  if  that  portion 
was  not  material,  does  the  marshal  decline  to  strike  it 
out?  Why,  if  on  such  a  return  the  court  can  entertatn 
jurisdiction  do  the  processes  still  lie  over  without  action 
thereon,  and  the  suits,  although  involving  a  large  amount 
and  pending  five  months  without  any  defence  being  in- 
terposed, remain  stagnant,  without  entry  of  default. 
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time  to  answer,  or  other  steps  looking  towards  a  final 
determination  ?  I  can  conceive  of  but  one  answer,  and 
that  an  obvious  one.  The  return  of  the  marshal  showed 
that  the  court  had  not  acquired  jurisdiction  of  the  vessel 
against  which  the  suits  were  brought.  Both  the  return 
and  suspension  of  proceedings  were  in  accordance  with 
the  opinion  of  the  coiu't  in  the  case  of  the  Eobert  Pulton 
(1  Paine,  623),  where  it  was  said :  "If  the  marshal  found 
the  vessel  held  by  the  sheriif  under  his  attachment,  he 
should  have  so  returned  upon  his  process,  and  all  further 
proceedings  of  the  court  would  have  been  arrested." 
These  considerations  are,  in  my  opinion,  sufficient  to 
remove  all  doubt  as  to  the  jurisdiction. 

But  if  doubt'does  exist  as  to  the  jurisdiction  of  this 
court,  it  certainly  would  be  neither  useful  nor  just  to 
the  libellants  here,  to  prevent  the  proposed  sale,  which, 
if  the  court  lacks  jurisdiction  can  injure  no  one,  and 
which  the  libellants  are  urgent  should  be  made,  and  of 
the  validity  of  which  they  are  willing  to  take  the  risk  ; 
thereby  compelling  them  to  resort  to  a  tribunal  where 
the  action  and  return  of  the  marshal  have  rendered  it  im- 
possible to  proceed  beyond  the  filing  of  the  libel.  Nor  is 
it  seen  that  any  advantage  could  be  derived  from  such 
an  order  by  any  of  the  parties  who  have  filed  their  libels 
in  the  Southern  District,  but  rather  the  contrary,  inas- 
much as  proper  proceedings  on  their  part  will  enable 
them  at  once  to  obtain  payment  in  this  court  out  of  the 
proceeds  of  the  proposed  sal6,  in  the  order  of  the  priority 
to  which  they  may  be  entitled,  unembarrassed  by  the 
no^rshal's  return  in  their  present  proceedings,  which 
renders  them  ineffective. 

A  further  feature  of  this  case  should  be  alluded  to  in 
order  to  explain  the  difference  between  the  return  of  the 
marshal  of  the  Eastern  District  and  that  of  the  marshal 
of  the  Southern  District,  and  to  prevent  any  inference 
tliat  the  propriety  of  either  Marshal  Murray's  or  Marshal 
Gallon's  action  as  regards  the  sheriff'  is  here  called  in 
question.^ 
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The  custody  of  the  sherilT  of  New  York,  an- 
nounced by  Marshal  Murray  as  existing  on  the  25th  of 
September  and  subsequently,  was  a  custody,  sa  it  now 
appears,  under  two  warrants  issued  by  a  judge  of  the  Su- 
preme Court  of  New  York,  in  statutory  proceedings 
against  this  vessel  under  the  State  lien  law.  One  of 
these  proceedings  has  been  since  held  void  for  want  of 
jurisdiction  by  the  Supreme  Court,  and  the  other  is 
claimed  to  be  equally  invalid,  and  all  such  proceedings 
in  a  State  court  are  brought  in  question  by  the  late 
decision  of  the  Supreme  Court  in  the  case  of  the  Moses 
Taylor. 

These  warrants  were  however  valid  on  their  face,  and 
the  marshal  of  the  Southern  District  deemed  it  his  duty 
to  acknowledge  the  custody  of  the  officer  who  held  them. 

The  marshal  of  the  Eastern  District,  on  the  other 
hand,  saw  fit  to  treat  them  as  void,  and  insufficient  to 
authorize  any  levy  by  the  sheriflF,  or  prevent  a  seizure  by 
him,  and  he  therefore  took  possession  and  assumed  and 
has  maintained  control  of  the  vessel. 

Whether  the  warrants  held  by  the  sheriff  were  void, 
and  whether  the  marshal  of  the  Eastern  District  could 
lawfully  terminate  any  possession  which  the  sheriff  may 
have  had  on  the  27th  of  September,  are  questions  not 
raised  or  disposed  of  here,  but  are  properly  left  by  the 
parties  interested  in  them  to  be  raised  in  such  possessory 
action,  replevin  suit,  or  other  proceedings,  as  may  be  in- 
stituted to  test  the  validity  of  any  title  based  upon  the 
action  of  the  marshal  of  this  district. 

What  it  is  intended  to  determine  here  is  simply  the 
question  of  priority  between  the  two  marshals,  and  the 
consequent  jurisdiction  over  the  vessel.  On  this  question 
my  conclusion  is,  that  the  marshal  of  the  Southern  Dis- 
trict made  no  valid  seizure  of  this  vessel  prior  to  the  27th 
of  September,  and  that  the  sale  of  the  vessel  by  the  mar- 
shal of  the  Eastern  District  under  the  writs  held  by  him 
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should  be  allowed  to  proceed.    The  prayer  of  the  peti- 
tion must  therefore  be  denied. 


The  vessel  was  not,  however,  sold  under  these  pro- 
ceedings, the  claims  of  the  libellants  being  paid.  The 
question  which  court  had  jurisdiction  of  the  vessel 
being,  however,  thus  disposed  of,  Bischoffsheim,  before 
the  discharge  of  the  libellants'  process,  filed  his  libel 
^anew  in  the  District  Court  of  the  Eastern  District. 

Process  against  the  vessel  was  issued  on  this  libel, 
and  the  marshal  made  return  that  he  had  seized  the  ves- 
sel and  given  due  notice  to  all  parties  to  appear  and 
defend.  Upon  the  return  of  this  process,  besides  other 
claimants,  the  sheriflF  of  the  city  and  county  of  New  York 
appeared  as  a  claimant  and  filed  a  claim,  averring  *  *  * 
^*  that  as  sheriff  he  was  in  possession  of  the  said  steam- 
ship at  the  time  of  the  alleged  attachment  thereof  by  the 
marshal  of  the  Eastern  District  of  New  York,  and  prior 
to  any  attachment  of  or  custody  of  said  steamship  by 
said  marshal,  and  was  lawfully  entitled  to  such  posses- 
sion under  divers  attachments  and  process  issued  in  due 
form  of  law  to  said  sheriff  out  of  the  Supreme  Court  of 
the  State  of  New  York,  and  thereunder  he  has  sold  the 
said  steamship,  which  attachment  and  process  said  sheriff 
is  ready  to  produce,  wherefore  he  prays  to  defend  accord- 
ingly." 

To  this  claim  and  appearance  the  libellant,  Bischoff- 
sheim, objected,  and  moved  that  the  claim  be  stricken 
out. 

For  the  motion,  Lanrocque  <&  Barlow. 

In  opposition,  Brown^  HaJJ.  c&  Vanderpoel,  for  the 
sheriff. 
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Benedict,  J.  I  do  not  conceive  that  this  court  has 
any  power  by  any  form  of  process  to  require  an  officer  of 
a  State  court  to  submit  himself,  and  with  him  the  tribu- 
nal which  he  represents,  to  the  jurisdiction  of  this  court ; 
and  I  greatly  doubt  the  power  of  the  sheriff  by  making 
himself  a  party  to  proceedings  in  rem  in  this  court,  as 
here  proposed,  to  bring  proceedings  pending  in  a  State 
tribunal  before  this  court  for  adjudication  as  to  their 
validity.  It  is  not  seen  how  the  decree  of  this  court, 
adverse  to  the  legality  of  the  proceedings  pending  in  the 
State  tribunal,  should  such  decree  be  made  upon  the 
issue  sought  to  be  raised  by  the  sheriff,  could  be  rendered 
effective  to  stay  the  action  of  the  State  court,  and  any 
determination  which  this  court  might  make  upon  such 
issue,  would  seem,  therefore,  to  be  nugatory.  If,  on  the 
other  hand,  the  sheriff  can  submit  himself  to  the  juris- 
diction of  this  court,  it  may  be  doubts  whether,  when 
he  has  appeared  in  an  action  in  rem^  and  made  himself  a 
party  by  filing  a  claim  to  the  vessel,  he  is  in  a  position 
to  insist  that  the  vessel  is  not  in  the  custody  of  the 
court.  The  appearance  and  clami  may  amount  to  an 
acknowledgment  of  a  seizure  by  the  marshal,  and  a  seiz- 
ure acknowledged  by  the  sheriff  would  in  such  case 
doubtless  give  this  court  jurisdiction  of  the  property. 

What  is  desired  by  the  sheriff  is  to  bring  to  the  notice 
of  this  court  the  fact  that  the  marshal  of  this  district 
has  undertaken  to  seize  a  vessel  which  was  in  the  cus- 
tody of  the  sheriff,  as  minister  of  the  law  by  virtue  of 
proceedings  pending  in  a  tribunal  of  the  State,  in  order 
that  this  court  may  stay  its  hand,  and  allow  the  pro- 
ceedings in  tf^e  State  tribunal  to  go  on  without  inter- 
ference. In  such  an  emergency  two  ways  lie  open  to  the 
sheriff.  He  may  bring  the  facts  before  the  court  whose 
officer  he  is,  and  that  coiurt  has  doubtless  fcQl  power  to 
protect  its  own  custody,  if  such  it  has ;  or  he  may  bring 
the  facts  before  this  court  by  petition,  and  pray  this 
court  to  instruct  its  officer  to  withdraw  from  the  vessel. 
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And  whenever  the  latter  course  shall  be  adopted,  this 
court  will  always  be  found  prompt  to  investigate  the 
facts  and  solicitous  to  respect  the  action  of  the  State 
officers,  and  will  always  avoid  a  conflict  of  authority 
when  it  is  possible  to  do  so  consistently  with  law  and 
justice. 

This  method  of  procedure,  if  followed  in  the  cases  of 
conflicting  jurisdictions  which  must  sometimes  arise  in 
a  harbor  like  this,  will  in  most  instances  result  in  a  sum- 
notary  and  final  determination  of  the  question  of  posses- 
sion between  the  officers  of  the  respective  courts,  and 
promptly  relieve  those  officers  as  well  as  the ,  courts 
themselves  from  many  of  the  embarrassments  which 
otherwise  attend  such  controversies;  or  if  cases  arise 
where  questions  of  such  novelty  and  difficulty  are  found 
to  be  involved  as  to  make  a  final  disposition  of  them 
upon  a  summary  petition  inadvisable,  it  will  be  made 
apparent  to  both  courts  at  the  outset  that  a  disputed 
jurisdiction  is  necessarily  exercised,  to  prevent  injustice, 
and  not  from  any  want  of  regard  or  respect  for  the  action 
of  another  tribunal. 

My  opinion,  therefore,  is  that  the  claim  and  appear- 
ance of  the  sheriflF  should  be  stricken  out,  and  leave 
given  him  to  apply  by  petition  for  the  relief  which  he 
desires.* 


*  The  proceedings  in  the  United  States  courte  againat  this  vessel  resulted  in 
the  payment  of  the  seamen,  the  settlement  of  one  bottomry  claim,  and  the  bond- 
ing of  the  yessel  in  the  Bischoffsheim  case,  in  the  Eastern  District,  by  the  mort- 
gagee. That  snit  is  still  pending.  A  brief  statement  of  what  was  subsequently 
done  in  the  State  court  will  be  of  interest. 

While  the  above  proceedings  were  pending,  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  the  cases  of  the  Moses  Taylor  (4  WaUaee,  411) 
and  the  Ad.  Hines  (not  yet  reported)  were  made,  and  Judge  Barnard,  of  the  Su- 
preme Court  of  New  York,  had  in  the  case  of  the  steamboat  Josephine  decided 
that  under  those  decisions  the  State  courts  had  no  jurisdiction  to  enforce  a  lien 
on  a  sealing  vessel,  and  that  the  lien  law  of  the  State  was  so  far  unconstitu- 
tional.    From  this  decision  an  appeal  was  taken  to  the  General  Term. 

While  this  appeal  was  pending,  a  motion  was  made  in  the  Circassian  case,  on 
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gistricl  of  ^anntttunt 

MAY,  1861 

W.  A.  WEIGHT  ET  AL  v.   THE  NORWICH  AND 
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Where,  in  a  colliaion  between  a  steamer  and  a  schooner,  both  vessels  were  sunk, 
and  the«teamer  was  afcerwards  raised  and  repaired,  and  this  suit  was  bronglit 
by  tiie  owners  of  the  schooner  against  the  owners  of  the  steamer,  in  which  a 
decree  was  rendered  for  the  Ubellants,  with  an'Order  of  reference  to  a  commis- 
sioner to  ascertain  the  damage,  and  his  report,  fixing  such  damage,  was  con- 
firmed by  the  court. 

And  where  the  respondents,  thereupon^  applied  to  the  court  on  motion  to  reserre 

behalf  of  Fiedler  as  assignee  of  Sturges,  who  had  bought  at  the  sheriff's  sale,  to 
set  aside  the  sale  and  all  the  proceedings  as  void.  On  the  other  hand,  a  motion 
was  made  in  behalf  of  parties  who  had  warrants  against  her,  to  compel  Sturges 
to  complete  his  purchase  and  pay  the  purchase  money.  The  motions  were  heard 
together  before  Jadge  Sutherland,  and  his  decision,  denying  both  motions,  will  be 
found  reported  in  the  60th  vol,  of  Barbour'ii  Jieporta,  p.  490. 

The  General  Term  of  the  Supreme  Court  reversed  the  decision  in  the  case  of 
the  Josephine,  holding  the  law  constitutional.  An  appeal  was  taken  to  the  Court 
of  Appeals,  which  reversed  the  decision  of  the  General  Term  and  aflirmed  Judge 
Barnard's  decision. 

While  this  appeal  was  pending,  Fiedler,  who  had  acquired  the  title  to  the  ves. 
eel  by  a  sale  under  his  mortgage  and  an  assignment  from  Sturges,  the  purchaser, 
having  paid  off  the  decrees  in  the  seamen's  wages  cases  and  bonded  the  vessel  in 
the  other  cases  in  the  United  States  courts,  brought  an  action  against  the  sheriff 
of  New  York  to  have  the  proceedings  under  the  various  warrants  set  aside  and 
the  twenty  per  cent,  refunded,  and  to  have  the  sheriff  enjoined  from  further  med- 
dling with  the  vessel.  He  paid  into  court  also  a  sum  sufficient  to  cover  the  lien 
claims,  which  was  by  agreement  to  stand  for  the  vessel,  and  she  went  to  sea  on 
the  10th  day  of  August,  1867,  having  been  in  the  custody  of  the  law  for  nearly  a 
year. 

In  this  suit  by  Fiedler,  the  sheriff  set  up  the  lien  proceedings  by  his  answer ; 
and  after  the  decision  of  the  Court  of  Appeals,  his  answer  was  stricken  out  by  the 
Supreme  Court  and  the  money  refunded  to  the  mortgagee. 

The  various  material  men,  who  had  relied  upon  the  lien  law  of  the  State,  lost 
«very  dollar  of  their  claims,  amounting  to  nearly  $20,000. 
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the  final  decree,  that  they  might  take  "appropriate  proceedings"  to  apportion 
the  snm  for  which  they  might  be  liable  among  the  parties  entitled  thereto,  under 
the  proYisions  of  the  Act  of  Congress  of  March  8,  1861,  offering  to  the  conrt 
proof  of  the  value  of  their  veesel  and  her  ireight,  and  that  sach  valne  was  ex- 
ceeded by  the  amount  of  the  dalms  for  property  destroyed  in  the  collision, 

Htld,  that  the  liability  of  owners  of  yeasels  for  damages  done  by  their  own  to 
other  craft  in  cases  of  collision,  is  limited  by  the  third  section  of  the  act  to  the 
amount  and  value  of  their  interest  in  the  vessel  at  fault  and  her  pending  freight. 

That  this  limitation  of  liability  is  not  confined  to  damages  done  to  property  on 
board  the  faulty  vessel,  but  embraces  all  damages. 

That  the  respondents  ^re,  under  the  circumstances  of  this  case,  entitled,  by  the 
fourth  section  of  the  act,  to  take  proceedings  to  have  the  amount  for  which  they 
are  liable  apportioned  among  the  parties  entitled  to  it. 

But  that  this  court  has  no  power  to  give  them  such  relief  in  any  form  of  proceed- 
ing. That  power  does  not  belong  to  its  jurisdiction  in  admiralty,  certidnly  not 
in  a  suit  in  personam,  where  neither  the  faulty  ship  and  freight^  nor  their 
amount  or  value,  is  within  the  control  of  the  court,  and  where  the  court  can 
render  no  judgment  that  wiU  bind  parties  not  before  it,  and  cannot  make  parties 
of  such  as  reside  and  remain  out  of  the  district  And  the  court  has  no  equity 
powers  adequate  to  granting  such  relief. 

That  the  evidence  must  be  rejected  and  the  motion  denied ;  and  as  the  value  of  the 
steamer  and  her  freight,  at  the  time  of  the  collision,  was  greater  than  the 
amount  of  the  report,  the  libeUants  must  have  a  decree  for  that  amount. 

Shipman,  J.  On  the  18th  of  April,  1866,  the  schooner 
S.  Van  Yliet,  owned  by  the  libeUants,  and  the  steamboat 
City  of  Norwich,  owned  by  the  respondents,  collided  in 
Long  Island  Sound.  The  collision  sunk  the  schooner, 
and  both  she  and  her  cargo  were  lost.  The  steamboat 
was  greatly  damaged  by  the  blow,  and  soon  after  took 
fire  and  sunk.  She  had  on  board  a  valuable  cargo,  which 
was  lost.  The  steamer  was  subsequently  raised  and  re- 
paired at  great  expense. 

A  Ubel  in  personam  against  the  owners  of  the  steam- 
boat was  filed  in  this  court,  and  after  answer  and  full 
hearing,  she  was  held  in  fault,  and  a  decree  entered 
against  her  owners,  with  an  order  of  reference  to  a  com- 
missioner to  compute  the  damages  to  the  owners,  both 
of  the  schooner  and  her  cargo,  and  report  the  same  to 
the  court.  The  commissioner  heard  the  parties  and 
made  a  special  report.  Upon  motion  that  the  court  con- 
firm the  report,  counsel  were  heard  upon  the  questions  of 
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law  raised  pertaining  to  that  branch  of  the  case.  The 
report  was  confirmed  upon  principles  set  forth  in  the 
opinion  of  the  court,  and  the  damages  of  the  owners  of 
the  schooner  were  fixed  at  $19,975,  and  those  of  the 
owners  of  the  cargo  at  $1,921.13. 

Thus  far  the  case  presented  only  the  ordinary  features 
of  a  suit  for  collision,  and  was  free  from  all  embarrassing 
questions.  If  nothing  further  now  appeared,  the  libel- 
lants  would  be  entitled  to  a  decree  agamst  the  respond- 
ents for  the  full  amount  of  the  above  damages. 

At  this  point,  however,  the  respondents  move  the 
court  to  reserve  the  final  decree,  that  they  may  "take 
appropriate  proceedings,"  and  offer  evidence  to  this  court 
**  for  the  purpose  of  apportioning  the  sum  for  which  the 
owners  of  the  steamboat  may  be  liable,  among  the  parties 
entitled  thereto."  The  object  of  the  respondents  is 
to  avail  themselves  of  the  benefits  of  the  provisions  of 
the  Act  of  Congress  of  March  3,  1851,  limiting  the  lia- 
bility of  ship  owners  for  the  consequences  of  the  torts  of 
the  master  and  others  on  board.  The  respondents  insist 
that  they  have  laid  the  foundation  for  this  proceeding  in 
their  answer,  by  averring  that  the  damages  resulting 
from  this  collision  to  third  parties  greatly  exceed  the 
value  of  their  boat  and  her  freight  then  pending.  No 
formal  steps  have  been  taken  by  way  of  presenting  evi- 
dence to  this  court  of  the  amount  of  the  claims  of  those 
whose  property  was  on  board  of  the  faulty  boat,  and  was 
injured  or  destroyed  by  her  taking  fire  and  sinking,  but, 
upon  suggestion  of  the  court,  and  by  consent  of  counsel^ 
such  evidence  was  considered  as  offered  under  this  mo- 
tion and  objected  to,  and  the  general  question  of  the 
right  of  the  respondents  to  relief,  and  the  power  of  the 
court  to  grant  it,  was  argued  at  length. 

The  points  discussed  at  bar  may  be' condensed  into 
the  following  questions  : 

1.  How  far  the  original  liability  of  ship  owners  for 
the  faults  of  their  vessels  in  cases  of  collision  is  limited 
by  the  Act  of  March,  1851  f 
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2.  What  relief  the  respondents  are  entitled  to  under 
that  act  ? 

3.  How  far  this  court  can  grant  such  relief  as  the  act 
intended  to  provide  ? 

I  see  no  reason  to  doubt  that  the  liability  of  owners 
of  vessels  for  damages  done  by  their  own  to  other  craft 
in  cases  of  collision,  is  limited  by  this  act  to  the  amount 
and  value  of  their  interest  in  the  vessel  at  fault,  and  her 
pending  freight. 

The  third  section  of  the  act  is  too  explicit  to  be  ex- 
plained away  by  any  comparison  of  its  provisions  with 
the  history  of  British  legislation  on  the  same  general 
subject.  The  direct  language  of  this  section  coincides 
with  the  plain  and  well  known  object  of  the  whole  stat- 
ute, which  was  to  encourage  commercial  enterprises  in 
the  building  and  sailing  of  ships,  by  relieving  the  owners 
from  any  liability  for  losses  beyond  the  value  of  their  in- 
t'Crest  in  the  vessel  and  freight  pending.  The  argument 
of  the  libellants'  counsel  is  that  the  liability  limited  by 
the  act,  so  far  as  it  relates  to  collision,  is  confined  to 
damages  done  to  property  on  board  the  faulty  vessel — 
in  other  words,  that  the  sole  object  of  Congress,  was  to 
relieve  the  owners  whose  vessel  may  be  in  fault,  from 
the  unlimited  liability  to  which  they  would  otherwise  be 
held  as  common  carriers.  The  attempt  is  made  to  sup- 
port this  construction  by  arguments  drawn  from  the 
history  of  the  various  English  acts  on  this  subject,  and 
by  a  comparison  of  the  language  of  those  acts  with  that 
of  our  own.  But,  as  already  intimated,  I  regard  this 
section  as  too  explicit  to  admit  of  any  such  construction. 
It  would  not  be  plainer  if  the  other  words  were  left  out, 
and  it  read  simply  "  the  liability  of  the  owner  or  owners 
of  any  ship  or  vessel  *  *  *  for  any  loss,  damage, 
or  injury  by  collision  *  *  *  without  the  privity  of 
such  owner  or  owners,  shall  in  no  case  exceed  the  amount 
or  value  of  the  interest  of  such  owner  or  owners  respect- 
ively, in  such  ship  or  vessel  and  her  freight  then  pend- 
ing." 
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The  reasons  for  limiting  the  liability  for  injuries  re- 
sulting to  other  vessels  and  their  cargoes  are  just  as 
weighty  as  those  for  limiting  it  for  injuries  done  to  the 
cargoes  of  the  vessels  in  fault.  Oollisions  are  frequent, 
their  hazards  great,  and  the  injuries  inflicted  upon  other 
vessels  and  cargoes  often  far  exceed  the  value  of  the 
faulty  ship  and  her  pending  freight.  The  disaster  out 
of  which  this  controversy  has  sprung,  presents  an  in- 
structive lesson  on  this  point.  Had  the  libellants'  vessel 
been  condemned  as  in  the  wrong,  her  owners,  according 
to  their  present  argument,  would  have  been  liable  for  the 
whole  amount  of  damages  done  to  the  Oity  of  Norwich 
and  her  cargo,  exceeding  by  many  times  over  the  amount, 
or  value  of  their  interest  in  the  Van  Vliet.  The  owners 
of  the  latter  would  not  only  have  lost  their  vessel  and 
her  pending  freight,  amounting  to  over  $20,000,  but 
would  have  been  responsible  to  other  parties  for  prober 
bly  $100,000  more.  It  was  against  just  such  calamities, 
out  of  all  proportion  to  the  magnitude  of  the  capital  in- 
vested, that  I  understand  this  act  to  provide.  I  appre- 
hend that  this  construction  of  the  third  section  of  this 
act  would  never  have  been  doubted,  but  for  the  singular 
provisions  of  the  fourth  section.  But  I  do  not  think  they 
seriously  affect  the  question. 

This  brings  us  to  the  consideration  of  our  second 
point — what  relief  the  respondents  are  entitled  to  under 
this  act.  They  have  alleged  in  their  answer,  and  now 
offer  to  prove,  that  the  injuries  resulting  from  this  colli- 
sion, including  not  only  those  which  these  libellants  are 
seeking  indemnity  for,  but  also  those  suffered  by  owners 
of  property  on  board  the  Oity  of  Norwich,  greatly  ex- 
ceeded in  amount  or  value  their  interest  in  the  latter 
boat  and  her  freight  then  pending.  They  propose  to 
prove  her  value,  and  the  value  of  her  freight,  and  the 
extent  of  the  losses  to  the  owners  of  the  property  on 
board,  in  order  to  enable  the  court  to  apportion  the  sum 
for  which  the  owners  of  the  boat  are  liable,  among  the 
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parties  entitled  thereto,  to  wit :  these  libellants  and  the 
owners  of  goods  destroyed  on  the  respondents'  boat. 
This,  they  claim,  they  are  authorized  to  do  by  the  fourth 
section  of  the  act  in  question,  which  is  as  follows  : 

"  If  any  such  embezzlement,  loss,  or  destruction  shall 
be  suffered  by  several  freighters  or  owners  of  goods,  wares, 
OP  merchandise,  or  any  property  whatever,  on  the  same 
voyage,  and  the  whole  value  of  the  vessel  and  her  freight 
for  the  voyage  shall  not  be  sufficient  to  make  compensa- 
tion to  each  of  them,  they  shall  receive  compensation 
from  the  owners  of  the  ship  or  vessel  in  proportion  to 
their  respective  losses ;  and  for  that  purpose,  the  said 
freighters  and  owners  of  the  property,  and  the  owner  or 
owners  of  the  ship  or  vessel,  or  any  of  them,  may  take 
the  appropriate  proceedings  in  any  court,  for  the  pur- 
pose of  apportioning  the  sum,  for  which  the  owner  or 
owners  of  the  ship  or  vessel  may  be  liable,  among  the  i)ar- 
ties  entitled  thereto.  And  it  shall  be  deemed  a  sufficient 
compliance  with  the  requirements  of  this  act  on  the  part 
of  such  owner  or  owners,  if  he  or  they  shall  transfer  his 
or  their  interests  in  such  vessel  or  freight,  for  the  benefit 
of  such  claimants,  to  a  trustee  to  be  appointed  by  any 
court  of  competent  jurisdiction,  to  act  as  such  trustee 
for  the  person  or  persons  who  may  prove  to  be  entitled 
thereto ;  from  and  after  which  transfer  all  claims  and 
proceedings  against  the  owner  or  owners  shall  cease." 

It  was  undoubtedly  foreseen  by  Congress,  that  in 
cases  of  embezzlement  and  kindred  torts,  and  in  cases  of 
collision,  there  would  arise  instances  where  several  dif- 
ferent parties  would  have  claims  for  damages  against  the 
owners  of  a  vessel,  exceeding  her  value  in  the  aggre- 
gate, and  would  very  likely  endeavor  to  enforce  them  in 
separate  suits  and  in  different  tribunals,  and  in  order  to 
protect  the  interest  of  all  parties,  it  was  necessary  that 
there  should  be  some  way  provided  by  which  the  amount 
to  wjiich  the  liability  of  the  owner  is  limited,  should  be 
distributed  among  those  entitled  to  recover,  in  propor- 
11 
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tion  to  their  respective  claims.  This  state  of  things 
would  exist,  or  at  least  might  exist,  whenever  property 
on  board  either  one  or  both  colliding  vessels,  belonging 
to  parties  other  than  such  owners,  was  destroyed  or  in- 
jured, and  the  whole  amount  of  damage  should  exceed 
the  value  of  the  faulty  vessel  and  her  pending  freight. 
Indeed,  it  might  occur  where  one  vessel  strikes  two 
others  in  the  same  collision,  as  has  more  than  once  hap- 
pened, and  the  owners  of  each  injured  vessel  should 
bring  a  separate  suit.  The  language  of  this  fourth  sec- 
tion is,  therefore,  very  broad,  and  extends  the  power  of 
taking  proceedings  for  an  apportionment  to  the  owner 
of  the  faulty  vessel,  and  to  the  several  owners  or 
freighters  of  any  property  whatever  lost  or  destroyed 
by  the  tortious  act  of  those  on  board.  Whenever,  there- 
fore, there  are  several  claimants  for  damages  arising  out 
of  the  same  tortious  act,  who  have  brought,  or  may  be 
entitled  to  bring,  separate  suits,  the  necessity  for  appor- 
tioning the  amount,  for  which  the  owners  of  the  vessel 
in  fault  are  liable,  arises.  The  respondents  in  the  pres- 
ent suit  find  themselves  in  that  condition.  In  addition 
to  the  claims  of  these  libellants,  ui>on  which  large  dam- 
ages have  been  awarded  against  them,  they  are  liable, 
assuming  the  judgment  of  this  court  as  to  the  cause  of 
the  collision  to  be  correct,  to  freighters  or  owners  of 
goods  on  the  City  of  Norwich  for  a  much  larger  amount ; 
and  they  aver  that  the  whole  sum  for  which  they  are 
thus  liable  exceeds  the  value  of  their  interest  in  their 
boat  and  pending  freight  at  the  moment  preceding  the 
collision.  They  are  entitled  therefore  to  take  proceed- 
ings to  have  the  amount,  for  which  they  are  liable,  ap- 
portioned among  the  parties  entitled  thereto.  This  is 
one  species  of  relief  which  the  act  intended  to  provide. 
The  other,  the  transfer  of  the  ship  and  freight  to  a 
trustee,  they  have  not  resorted  to,  and  therefore  nothing 
need  be  said  on  that  subject. 

Just  here  we  enter  upon  the  most  embarrassing  ques- 
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tions  which  arise  under  this  act.  The  power  given  to 
parties,  to  protect  their  rights  by  an  apportionment  of 
the  sum  for  which  the  owners  of  the  vessel  are  liable,  is 
expressed  in  vague  and  imcertain  terms,  both  as  to  the 
nature  of  the  proceedings  to  be  taken,  and  the  court 
which  is  to  administer  them.  We  are,  therefore,  brought 
to  the  consideration  of  our  last  question,  how  far  this 
court  can  grant  the  relief  which  this  act  intended  to  pro- 
vide. The  language  of  the  act  is,  that  the  parties  author- 
ized, or  any  one  of  them,  **  may  take  the  appropriate  pro- 
ceedings in  any  court  for  the  purpose  of  apportioning 
the  sum,"  &c.  What  is  here  meant  by  "appropriate 
proceedings  ?  "  It  is  reasonable  to  suppose  that  Con- 
gress, by  this  language,  referred  to  some  course  of  legal 
procedure  already  known  to  the  law,  and  administered 
by  some  distinct  tribunal,  according  to  a  settled  practice. 
As  this  act  was  framed  with  full  knowledge  of  the 
various  English  acts,  relating  to  the  same  subject,  and 
was  intended  to  accomplish  substantially  the  same  result, 
we  may  infer  that  the  appropriate  proceedings  contem- 
plated were  substantially  such  as  have  been  employed  in 
the  enforcement  of  the  English  act.  These  were  equity 
proceedings,  administered  by  the  High  Court  of  Chancery. 
That  tribunal  was  empowered  to  entertain  suits  of  this 
character,  and  to  draw  the  whole  controversy  within  its 
jurisdiction,  by  stopping  actions  in  all  other  courts  re- 
lating to  the  same  subject  matter.  The  most  ample  pow- 
ers were  conferred  on  that  court  to  enable  it  to  make  a 
complete,  effectual,  and  final  disposition  of  the  litigation, 
so  as  to  bind  all  parties  in  interest.  These  powers  were 
transferred  to  the  High  Court  of  Admiralty  in  1861. 
(See  Judge  Benedict's  opinion  in  the  case  of  The  Steam- 
boat City  of  Norwich  ads.  Place.*)  Some  such  powers 
as  those  exercised  by  the  English  courts  must  be  pos- 
sessed and  employed  by  whatever  tribunal  effectually 

•  See  ante,  p.  89. 
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administers  this  act  of  CoDgress.  It  mast  be  able,  by  a 
bindiDg  decree,  to  settle  the  whole  controversy,  and  con- 
clude the  parties  in  interest.  Now  our  present  inquiry 
is,  whether  this  court  possesses  powers  commensurate 
with  such  a  task.  Waiving  now  the  question  whether, 
if  it  had  the  power  at  all,  it  could  proceed  to  exercise  it 
in  connection  with,  and  as  a  part  of,  the  present  suit,  I 
pass  to  the  inquiry  whether  it  can  do  so  under  any  form 
of  proceeding,  unless  its  jurisdiction  is  first  enlarged. 
It  is  true  that  this  section  says  that  the  parties,  or  any 
of  them,  **may  take  the  appropriate  proceedings,  in 
any  court  for  the  purpose  of  apportioning,  &c."  Of 
course  these  words,  **  any  court,"  are  not  to  be  taken 
in  their  literal  sense.  Prom  necessity  we  must  restrict 
and  qualify  them  at  the  start.  A  court  whose  jurisdic- 
tion is  exclusively  criminal,  cannot  be  deemed  within 
their  meaning.  No  one  will  doubt  that  civil  as  distin- 
guished from  criminal  tribunals,  alone  were  indicated. 
Nor  can  we  suppose  for  a  moment  that  it  was  intended 
by  this  act  to  authorize  a  resort  to  all  civil  courts.  Tri- 
bunals of  limited  and  inferior  jurisdiction,  like  probate, 
surrogate,  or  local  city  courts,  are  not  within  the  mean- 
ing of  these  words,  although  within  their  literal  expres- 
sion. They  undoubtedly  refer,  as  the  latter  clause  of 
this  section,  when  providing  for  the  transfer  of  the  ves- 
sel to  a  trustee,  designates,  to  courts  of  competent 
jurisdiction, — tribunals  having  a  range  of  authority  and  a 
mode  of  procedure  adequate,  or  at  least  adapted  to  ac- 
complish the  purposes  the  act  had  in  view.  Now,  the 
only  courts  of  a  character  at  all  resembling  this  descrip- 
tion, are^courts  possessing  a  general  equity  jurisdiction. 
Whether  even  such  courts,  as  constituted  in  this  coun- 
try, are,  without  the  aid  of  special  legislation,  adequate 
to  this  task,  I  do  not  now  stop  to  inquire.  Nor  do  I  pause 
to  ask  the  question  whether  the  equitable  jurisdiction 
of  any  other  court  of  the  United  States,  as  the  law  now 
stands,  is  equal  to  the  work.    It  is  sufficient  for  me  here, 
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to  determine  whether  this  court  has  any  such  power,  I 
answer  unhesitatingly,  that  it  has  not.  It  does  not  per- 
tain to  its  jurisdiction  in  admiralty ;  certainly  not  in  a 
suit  in  personam^  where  neither  the  faulty  ship  and 
jfreight,  nor  their  amount  or  value,  are  within  the  con- 
trol of  the  court.  In  a  suit  in  personam^  it  can  render  no 
judgment  that  would  bind  parties  not  before  it.  !N^one 
of  these  freighters  are  parties  to  this  suit,  and  it  is 
doubtful  if  this  court  has  power  to  make  them  parties. 
Certainly,  it  has  no  power  to  make  i)arties  of  such  as 
reside  and  remain  beyond  the  limits  of  this  district. 

It  is  hardly  necessary  to  add  that  this  court  has  no 
equity  powers  adequate  to  the  exercise  of  the  duty  sup- 
posed to  be  conferred  upon  some  court  by  this  section  of 
the  act.  Its  jurisdiction  depends  upon  the  acts  of  Con- 
gress, and  with  the  exception  of  a  single  subject  matter, 
no  equity  jurisdiction  has  ever  been  conferred  upon  it. 
I  presume  it  will  hardly  be  contended  that,  because  Con- 
gress has  authorized,  in  terms,  appropriate  proceedings 
to  be  taken  in  any  court,  it  has,  by  implication,  conferred 
upon  every  court  powers  adequate  to  the  work  of 
effectually  administering  this  act.  And  if  it  has  not, 
this  court  is  without  jurisdiction,  without  rules  of  prac- 
tice, and  without  the  power  to  make  such  rules,  adapted 
to  accomplish  the  object  of  the  statute,  and  give  effectual 
relief  to  the  parties  interested  in  the  sum  for  which 
these  respondents  are  liable  as  damages  for  this  collision. 

The  conclusion  is,  that  the  court  has  no  power  to 
grant  the  relief  asked  for  on  this  motion,  or  under  any 
form  of  proceeding  that  could  be  instituted.  The  evi- 
dence offered  is  therefore  rejected,  and  the  motion  de- 
nied. And  as  it  is  conceded  that  the  value  of  the  City 
of  Norwich  and  her  pending  freight,  at  the  time  of  the 
collision,  was  much  greater  than  the  damages  assessed 
in  this  case,  a  decree  must  be  entered  for  the  libellants 
for  the  sum  fixed  by  the  court  on  confirming  the  com- 
missioner's report. 
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Eastern  gislnd  jof  lltfca  gorh^ 

MAT,  1867. 

THE  BEIG  ANASTASIA. 

Salvage. — Superseding    Master. — ^Tampering    with    Evidence. — 

Costs. 

Where  the  libellant  went  on  board  the  brig  at  Bermuda  to  come  in  her  to  New 
York,  and  alleged  that  the  master  proved  incompetent,  and  after  being  out 
twenty-three  days,  the  provisions  and  water  falling  short,  he  took  charge  of  the 
vessel  and  brought  her  into  a  port  of  Nova  Scotia,  contrary  to  the  wishes  of  her 
master,  and  thereby  saved  her  to  her  owners, 

JleM,  That  the  facts  alleged  by  the  libellant  as  to  the  condition  of  the  vessel  were 
not  sustained  by  the  proof. 

That  whether  the  libellant  did  supersede  the  master  or  not,  the  facta  of  the  case 
were  not  such  as  to  warrant  the  court  in  giving  him  compensation  for  such  action. 
No  such  extraordinary  remedy  was  necessary  under  the  circumstances  shown. 

That  the  libellant^s  claim,  therefore,  must  be  dismissed. 

Where  the  log  of  the  vessel,  as  produced  in  court,  had  plainly  been  tampered  with 

by  the  master  or  mate,  or  both — ^the  master  being  part  owner,  and  the  mate  his 

brother, 
Held,  That  such  a  circumstance  might  well  justify  a  court  in  rejecting,  without 

ceremony,  not  only  the  log,  but  also  the  evidence  of  the  persons  who  attempted 

to  impose  it  upon  the  court. 
That  the  court  would  mark  its  disapproval  of  such  misconduct  by  condenming  the 

vessel  to  pay  the  costs  of  the  action. 

This  was  an  action  to  recover  salvage. 

The  libel  was  filed  by  Walter  Burke  in  behalf  of  him- 
self and  all  others,  and  it  averred  that  in  December  last 
the  libellant,  Burke,  being  in  Bermuda,  and  desirous  of 
coming  to  New  York,  was  offered  a  passage,  free  of  ex- 
pense, in  the  Italian  brig  **  Anastasia,"  and  he  accord- 
ingly came  on  board  for  that  purpose,  and  that  there 
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came  on  board  at  the  same  port  a  crew  of  six  consul's 
men  also  bound  to  New  York ; 

That  in  the  prosecution  of  the  voyage  the  vessel  met 
with  adverse  winds  and  cold  weather,  which  the  Italian 
master  and  crew  proved  incompetent  to  contend  with 
successfully ;  that  the  vessel  was  frequently  and  unneces- 
sarily put  back,  and  so  kept  knocking  about  for  some 
twenty-three  days  without  making  any  port,  when  the 
whole  voyage  need  not  have  occupied  more  than  ten  or 
fifteen  days  at  the  farthest ; 

That  on  the  twenty-third  day  of  the  voyage,  when 
the  provisions  and  water  were  already  getting  short,  and 
when  the  vessel  was  within  about  thirty  miles  from  the 
port  of  Liverpool,  Nova  Scotia,  the  wind  then  blowing 
from  the  northwest  and  the  brig  being  badly  iced,  the 
master  announced  his  intent  to  put  back  again  and  run 
for  Bermuda ;  that  such  course,  if  adopted,  would  have 
placed  the  vessel  in  great  danger  of  loss  through  the 
starvation  of  all  on  board ;  whereupon,  the  libellant, 
Burke,  in  order  to  preserve  the  vessel,  took  charge  of  the 
same,  and  with  the  aid  of  the  consul's  men  knocked  off 
the  ice  and  headed  her  for  Liverpool,  contrary  to  the 
wishes  of  the  master ;  that  she  arrived  off  Liverpool  the 
same  night  at  dark,  and  stood  off*  and  on  till  morning, 
when  she  went  into  the  harbor  in  safety ;  and  but  for  the 
services  so  rendered  by  him,  the  libellant  alleged  that 
the  vessel  would,  as  he  believed,  have  been  totally  lost, 
and  that  such  services  were  extraordinary  and  entitled 
him  to  a  salvage  compensation. 

These  allegations  the  claimants  for  the  most  part 
denied,  and  they  insisted  that  the  vessel  was  in  no 
danger  ;  that  her  master  and  crew  were  competent  to  her 
navigation ;  that  the  libellant  rendered  no  service  ;  and 
that  the  vessel  went  into  Liverpool  in  accordance  with 
the  wishes  of  her  master,  in  order  that  they  might  get 
rid  of  the  libellant  and  the  consul's  men,  who,  as  it  is 
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claimed,  seemed  desirous  of  causing  disturbance  on  the 
vessel. 

For  libellant,  Benedict^  Tracy  <&  Benedict. 

For  claimants,  Beebe^  Dean  <k  Donohuey  and  T.  Scud- 
der. 

Benedict,  J.  This  case  has  been  treated  on  both 
sides  as  if  the  crew  of  consul's  men  were  to  be  considered 
libellants  as  well  as  Burke,  although  the  libel  sets  forth 
that  no  special  services  were  rendered  by  the  crew — 
makes  no  claim  for  compensation  to  them,  and  prays  no 
decree  in  their  favor,  I  shall  therefore  consider  the  case 
as  it  has  been  treated  by  the  advocates,  and  shall  in  the 
first  instance  dispose  of  the  claim  of  the  seamen  by  say- 
ing that  the  proof  that  they  were  paid  in  Liverpool  for 
their  services  on  board,  a  sum  which  they  received  in  full 
of  all  their  demands,  is  clear.  They  were  intelligent 
men,  and  knew  what  they  were  about  when  they  accepted 
this  payment  as  in  full,  and  I  must  hold  any  claim  they 
may  have  had,  to  have  been  satisfied  by  this  payment. 

There  remains  the  demand  of  Burke.  The  position  of 
this  person  on  board  the  brig,  as  described  by  himself,  is 
somewhat  anomalous,  and  I  do  not  consider  it  clear  that 
he  can  be  considered  to  have  been  a  passenger  within  the 
meaning  of  the  maritime  law  as  applied  to  passengers  in 
cases  of  salvage. 

In  the  case  of  the  Hanna  {Law  Times  B.  N.  S.  vol.  15,  p. 
334),  it  was  held  by  Dr.  Lushington  that  a  person  very 
similarly  situated  was  not  a  passenger  nor  a  seaman,  but 
a  nondescript. 

This  question,  however,  is  immaterial  in  this  case,  as 
I  am  of  the  opinion  that  it  is  not  in  any  aspect  a  case 
where  a  salvage  can  be  awarded  to  him.  It  will  be  ob- 
served that  the  libellant  does  not  claim  to  have  per- 
formed any  considerable  labor  or  incurred  any  personal 
risk  or  displayed  any  extraordinary  ability,  but  his  de- 
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mand  is  based  upon  the  fact,  as  he  claims  it  to  have  been, 
that  he  assumed  the  extraordinary  responsibility  of  over- 
ruling the  actual  master  of  the  vessel  and  of  putting  him- 
self at  the  head  of  the  consul's  men  and  carrying  the 
vessel  into  Liverpool  without  the  direction  and  contrary 
to  the  wishes  of  her  master.  That  the  libellant  did  this 
is  stoutly  denied  by  the  Italian  master  and  crew ;  but  if 
he  did,  I  cannot,  under  the  facts  of  this  case,  endorse  his 
action  to  such  an  extent  as  to  award  him  a  salvage  com- 
pensation therefor. 

This  vessel  had  suffered  no  injury  from  stress  of 
weather.  The  allegation  that  she  was  short  of  provisions 
or  water  is  not  sustained  by  the  proofs.  Her  master  and 
crew  were  in  good  health,  suflScient  in  number  for  the 
ordinary  crew  of  such  a  vessel ;  and,  although  their 
method  of  navigation  would  doubtless  be  far  from  satis- 
factory to  most  American  seamen,  they  were  competent, 
after  their  fashion  and  in  their  own  time,  to  complete 
their  voyage.  It  is,  therefore,  not  a  case  where  the  ex- 
traordinary remedy  which  the  libellant  claims  to  have  re- 
sorted to  was  necessary  for  the  salvation  of  the  vessel. 
It  must  be  a  strong  case,  clearly  proved,  which  would 
justify  a  court  in  commending,  by  a  salvage  award,  the 
assumption  of  such  authority  and  sach  a  responsibility. 

The  interests  of  commerce,  which  are  the  foundation 
of  the  whole  doctrine  of  salvage,  require  that  the  master 
of  a  ship,  who  has  been  intrusted  by  the  owners  to  take 
charge  of  their  property,  and  who  is  responsible  to  them 
for  its  safe  return,  shall  continue  in  command,  as  long  as 
there  is  any  vessel  left  to  be  commanded.  He  may  call 
salvors  to  his  aid,  but  he  is  to  be  superseded  while  at  sea 
only  as  a  last  resort  in  a  case  of  desperate  necessity.  I 
do  not  say  that  the  case  may  not  arise  where  it  might  be 
the  duty  of  a  passenger,  seaman,  or  any  other  competent 
person  present,  to  overrule  the  master  and  change  the 
destination  of  a  vessel  against  his  wishes,  nor  do  I  say 
that  the  due  assumption  of  such  a  responsibility  would 
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not  be  good  ground  for  awarding  a  salvage  compensation. 
But  I  apprehend  that  a  case  far  stronger  than  the  pres- 
ent one  must  be  made  out  to  justify  such  an  award, 
whether  to  a  person  who  did  or  did  not  owe  duty  to  the 
ship. 

I  shall  therefore  reject  the  libellant's  claim  to  recover 
a  salvage  award,  but  in  so  doing  cannot  allow  to  pass 
unnoticed  a  feature  in  the  defence  which  I  regret  much  to 
have  seen.  I  allude  to  the  condition  of  the  brig's  log 
book  as  produced  in  court  by  the  claimant.  It  is  clearly 
to  be  seen  that  this  log  has  been  tampered  with  by 
the  master  (who  is  part  owner  of  the  brig)  or  the  mate 
(who  is  his  brother),  or  both— parts  erased — parts  written 
in  since  the  occurrence  of  the  transactions  purporting  to 
be  related.  Such  a  circumstance  might  well  justify  a 
court  in  rejecting  without  ceremony,  not  only  the  log 
itself,  but  also  the  evidence  of  the  persons  who  attempt 
to  impose  it  upon  the  court,  and  in  a  different  case  from 
the  present  might  have  ensured  defeat  to  the  claimants. 

In  the  absence  of  any  other  way  of  marking  my  dis- 
approval of  such  misconduct,  I  shall  render  in  this  case 
a  decree  similar  to  one  rendered  by  Dr.  Lushington  for  a 
different  reason  in  the  salvage  case  of  the  Boselen  {M. 
L.  C.  vol.  2,  p.  220),  and  while  I  award  no  sum  to  the 
libellant  as  salvage,  shall  condemn  the  vessel  to  pay  the 
costs  of  this  action. 
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MAT,  1867. 

THE  STEAMBOAT  CAYUGA. 

CoLUBiON   m  Hudson  Eiveb. — Ferry  Boat  and  Steamboat. — Ves- 
sels Crossing. 

Where  a  steamboat  was  coming  down  the  Hudson  River,  and  approached  the 
track  of  a  ferry  boat  which  was  crossing  from  Hoboken  to  New  York,  and  stopped 
her  engine,  but  started  it  up  again  when  the  ferry  boat  was  directly  ahead  of  and 
close  to  her,  and  struck  the  ferry  boat  on  her  port  quarter,  and  the  pilot  of  the 
steamboat  testified  that  he  made  no  attempt  to  swing  his  bow  to  starboard, 
although  a  swing  of  ten  or  fifteen  feet  would  have  carried  him  clear,  and  excused 
his  doing  nothing  by  saying  he  had  not  time  to  do  anything,  while  other  wit- 
nesses testified  that  he  did  shift  his  wheel  and  was  swinging  to  west  at  the  time 
of  the  blow, 

Bield,  That  the  ferry  boat,  upon  seeing  the  steamboat  stop  her  engine,  was  entitled 
to  consider  that  she  intended  to  allow  the  ferry  boat  to  pass  her  bows,  and  to  act 
accordingly. 

That  the  ferry  boat  was  therefore  free  from  fault  in  keeping  on. 

That  the  starting  of  the  steamboat^s  engine  again  in  such  circumstances,  was  a 
fault  on  her  part 

That  if  the  pilof^s  excuse  for  not  sheering  be  held  good,  it  shows  the  vessels  in 
such  close  proximity  as  to  make  clearly  manifest  the  impropriety  of  his  starting 
the  engine.  If  it  is  not  held  good,  then  he  was  in  fault  in  not  attempting  to 
sheer ;  and  if,  as  stated  by  other  witnesses,  he  did  sheer,  his  statement,  on 
which  the  cbumant  chiefly  relies,  is  discredited. 

The  facts  of  this  case  appear  in  the  opinion  of  the 
court. 

For  libellants,  W.  A.  FvUer. 

For  claimant,  C.  Tan  Santvoord. 

Benedict,  J.  This  is  a  case  of  collision.  The  libel- 
lants are  the  owners  of  the  Hoboken  ferry  boat,  James 
Watt,  and  proceed  against  the  Hudson  Eiver  towboat 
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Cayuga,  to  recover  for  injaries  received  by  the  ferryboat 
on  the  13th  of  June,  1866. 

The  place  of  the  collision  was  near  the  middle  of  the 
Hudson  Eiver,  about  opposite  Eobinson  street.  The 
tide  was  ebb.  The  weather  was  clear,  and  the  time  was 
about  four  o'clock  in  the  afternoon.  The  course  of  the 
Cayuga  had  been  from  her  berth  at  the  foot  of  Desbrosses 
street  on  the  New  York  side  down  to  Hubert  street,  when 
she  rounded  up  the  river,  expecting  to  pick  up  a  boat 
there,  but  the  boat  being  unable  to  get  out,  the  Cayuga 
again  rounded  out  and  down  the  river  on  her  way  to  the 
Battery,  to  make  up  her  tow.  Shortly  after  heading 
down,  she  came  in  contact  with  the  ferry  boat,  which  was 
proceeding  upon  one  of  her  regular  trips  from  Hoboken 
to  New  York,  striking  the  larboard  quarter  of  the  ferry 
boat  some  ten  or  fifteen  feet  from  the  stern. 

The  claim  on  the  part  of  the  Cayuga  is,  that  when  she 
rounded  out  and  down  from  Hubert  street,  the  ferry  boat 
wa«  further  up  the  river  and  going  at  a  greater  speed 
than  the  Cayuga ;  that  the  ferry  boat  came  down  upon 
the  Cayuga's  starboard  quarter,  and  then  straightened 
down  upon  a  course  parallel  with  that  of  the  Cayuga, 
and  about  two  lengths  outside  of  her ;  that  this  course 
was  held  by  the  ferry  boat  until  her  stem  was  even  with 
the  Cayuga's  bow,  when  she  sheered  sharp  to  east  across 
the  course  of  the  latter,  and  so  close  that  there  was  not 
time  for  the  Cayuga  to  reverse  her  engine  or  swing  to 
west,  and  consequently  the  vessels  came  in  contact. 

On  the  part  of  the  ferry  boat  it  is  claimed  that  the 
two  vessels  were  approaching  upon  converging  lines,  the 
ferry  boat  crossing  from  Hoboken  and  the  Cayuga  head- 
ing for  the  Jersey  side  just  below  Jersey  City ;  that  the 
ferry  boat  was  at  the  outset  farther  down  the  river  than 
the  Cayuga,  but  that  the  latter  was  going  the  faster  of 
the  two ;  that  the  ferry  boat  held  a  straight  course, 
headed  for  about  the  foot  of  Liberty  street,  and  as  she 
was  outside  of  and  upon  the  starboard  hand  of  the  Cay- 


EASTERN  DISTRICT  OF  NEW  YORK.  173 

The  Steamboat  Cayuga. 

uga,  it  was  the  duty  of  the  latter  to  avoid  her ;  that  the 
Oayuga  accordingly  did  stop  her  engine  when  the  boats 
were  at  such  a  distance  apart  as  would  have  enabled  the 
ferry  boat  to  pass,  but  started  it  again  before  the  ferry 
boat  was  out  of  the  way,  and  so  ran  into  her. 

The  voluminous,  and  in  many  aspects  contradictory, 
testimony  introduced  in  support  of  these  respective  the- 
ories has  been  examined  with  care,  but  as  I  view  the  case 
it  is  necessary  to  consider  only  a  single  feature  of  it. 

I  consider  it  to  have  been  satisfactorily  shown  that  af- 
ter the  Cayuga  had  rounded  out  and  down  the  river  from 
Hubert  street,  and  when  the  ferry  boat  was  in  plain  sight 
crossing  the  river  upon  a  regular  and  known  trip  from 
Hoboken  to  New  York,  the  engine  of  the  Cayuga  was 
stopped  and  again  started  when  the  ferry  boat  was  di- 
rectly ahead  of  and  close  to  her. 

Now,  whether  the  courses  and  speed  of  the  two  ves- 
sels up  to  this  point  had  been  as  contended  for  by  the  li- 
bellant  or  the  claimant,  the  ferry  boat  being,  as  she  was, 
a  ferry  boat  and  in  plain  sight,  upon  seeing  the  Cayuga 
stop  her  engine,  became  entitled  to  consider  that  the 
Cayuga  intended  to  allow  her  to  pass  upon  her  trip,  and 
to  act  accordingly.  There  was  therefore  no  fault  on  the 
part  of  the  ferry  boat  in  keeping  on  and  passing  the 
bows  of  the  Cayuga.  Such  a  course  was  to  have  been 
expected  when  the  Cayuga  stopped,  and  it  would  have 
entailed  no  danger  of  a  collision  had  not  the  Cayuga 
started  her  engine  again  before  the  ferry  boat  had  fairly 
passed.  This  starting  up  of  the  Cayuga  when  she  did, 
brought  the  two  into  close  proximity,  and  it  was  mani- 
fest when  the  Cayuga  thus  started  up,  that  at  the  best 
she  must  shave  the  ferryboat  very  closely.  The  two 
vessels  were  by  this  movement  brought  into  dangerous 
proximity,  and  the  boat  attempting  the  manoeuvre  must 
be  held  responsible  for  the  failure  to  successfully  ac- 
complish it.  Furthermore,  the  statement  of  the  pilot 
of  the  Cayuga  is,  that  hemade  no  effort  at  all  to  swing 
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his  bow  to  west  when  the  danger  of  collision  became 
imminent,  although  the  ferry  boat  was  moving  past  his 
bow,  and  although  a  swing  of  ten  or  fifteen  feet  would 
have  carried  him  clear.  The  excuse  of  the  pilot  for 
this  inaction  is,  that  it  would  have  required  two  full 
turns  of  the  wheel  to  swing  the  bow  of  the  Cayuga 
ten  feet,  and  that  there  was  not  time  to  make  these 
turns.  If  such  be  the  fact  with  regard  to  this  boat,  it 
makes  clearly  manifest  the  impropriety  of  starting  her 
engine  when  within  such  a  short  distance  of  a  vessel 
ahead.  If  such  be  not  the  fact,  it  was  an  additional 
fault  in  the  pilot  not  to  attempt  to  shift  his  wheel, 
while  if,  as  is  stated  by  some  of  the  witnesses,  he  did 
shift  his  wheel,  and  was  swinging  to  west  at  the  blow, 
the  positive  denial  of  the  fact  by  the  pilot  casts  doubt 
upon  the  claimant's  theory  of  the  case,  resting  so 
largely  as  it  does  upon  his  testimony. 

My  conclusion  therefore  is  that  the  collision  in  ques- 
tion was  caused  by  the  fault  of  the  Cayuga,  and  that  the 
libellants  are  entitled  to  recover  of  her  the  amount  of 
their  loss. 

Let  a  decree  be  entered  accordingly,  with  an  order  of 
reference  to  ascertain  the  amount. 


MAT,  1867. 

THE  STEAMEE  CITY  OP  PAEIS. 

Collision    in    New  York    Harbor. — Stbamkr    and    Schooner.— 
Lookout. — Chanob  of  Course  In  Extremis. 

Where  a  steamer  going  to  sea  through  a  crowded  harbor,  chose  a  passage  between 
two  vessels  at  anchor,  and  seeing  a  schooner  crossing  the  passage,  at  once  star- 
boarded her  helm  to  go  under  the  schooner's  stern  if  possible,  and  slowed  and 
stopped  her  engine,  and  the  schooner,  which  had  not  kept  a  good  lookout,  on 
seeing  the  steamer  as  she  passed  by  the  vessel  which  was  anchored  off  the  steam- 
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er^B  port  bow,  luffed  a  little,  and  then  kept  off  immediately,  and  the  steamer 

struck  the  schooner  near  her  foremast  and  sunk  her. 
Held,  That  the  steamer  had  no  right  of  way  out  to  sea  through  the  passage  in 

question. 
That,  though  the  steamer  did  all  she  could  after  undertaking  the  passage,  she  was 

in  fault  for  not  stopping  sooner.    Having  kept  on  and  placed  herself  in  a  porition 

inToMng  danger  of  collision,  and  well  calculated  to  excite  alarm,  she  must  be 

held  responsible  for  the  consequences. 
That  the  schooner's  luff  did  not  appear  to  have  prevented  her  from  passing  the 

steamer's  track,  but  if  it  did,  being  a  movement  made  in  extremh,  and  under  the 

alarm  caused  by  the  near  approach  of  the  steamer,  it  was  no  ground  for  holding 

her  chargeable. 
That  if  the  conrt  could  see  that  the  careless  watch  on  the  schooner  had  contributed 

to  the  collision,  she  would  have  been  held  in  fSault ;  but  with  a  good  lookout  she 

would  have  been  bound  to  hold  t'je  course  she  did  till  the  luff,  and  the  luff, 

if  it  was  a  false  manoeuvre,  was  not  caused  by  the  want  -of  a  lookout,  but  by  the 

dangerous  attitude  of  the  steamer. 

This  action  was  brought  to  recover  the  sum  of  17,200, 
being  the  alleged  value  of  the  schooner  Percy  Heilner, 
which  vessel,  while  proceeding  across  the  North  Eiver 
to  Jeifeey  City,  was  sunk  by  a  collision  with  the  steamer 
City  of  Paris,  at  the  time  proceeding  down  the  river 
bound  to  sea. 

The  place  of  the  collision  was  below  the  Battery,  and 
to  the  east  of  Ellis'  Island, —  the  time,  about  nine  o'clock 
in  the  morning, —  the  tide,  ebb, —  the  weather  clear,  and 
the  wind  blowing  freshly  from  the  B.  N.  E. 

The  river  below  the  Battery  was  quite  full  of  vessels, 
riding  athwart  the  river,  tailing  to  the  west,  so  that  the 
passage  of  vessels  down  the  river  was  much  obstructed. 
Just  to  port  of  the  direction  of  the  Narrows,  and  east 
of  Ellis'  Island,  there  was  an  opening  between  the  stem 
of  the  brig  Hermania  and  one  or  two  vessels  lying  to 
west  of  and  a  little  below  her.  This  opening  formed  a 
passage,  which,  although  of  sufficient  width  to  permit 
the  steamer  to  pass  through,  was  too  narrow  to  allow 
her  to  change  her  direction  more  than  a  point  or  two, 
when  once  her  course  was  laid  for  it ;  and,  as  the  wind 
and  tide  were,  when  once  in  the  passage,  she  could  not 
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Stop,  without  danger  of  being  driven  upon  the  vessels  to 
the  west  and  below. 

The  schooner  was  sailing  before  the  wind,  upon  a 
course  which  would  carry  her  across  this  passage,  passing 
from  east  to  west,  a  short  distance  below  the  brig,  and 
her  rate  of  speed  was  such  as  to  bring  her  to  the  passage 
at  about  the  same  time  with  the  steamer. 

Some  doubt  appears  to  have  existed  in  the  minds  of 
those  in  charge  of  the  steamer  as  to  where  they  should 
pass  through  the  fleet  of  vessels  which  lay  before  them, 
and  after  consultation  the  opening  described  to  the  west 
of  the  brig  was  selected. 

When  the  schooner  was  first  seen  by  those  in  charge 
of  the  steamer,  the  steamer  was  heading  for  the  middle 
of  the  passage  in  question,  and  the  schooner  was  in  range 
of  the  brig  off  the  steamer's  port  bow.  As  soon  as  the 
schooner  was  seen,  the  wheel  of  the  steamer  was  put 
hard-a-starboard,  and  the  engine  slowed.  When  she  had 
swung  a  point  and  a  half  to  the  east,  and  as  far  as  it  was 
safe  to  swing,  for  fear  of  the  brig,  her  course  was  stead- 
ied, and  the  engines  stopped,  but  her  headway  continuing, 
she  passed  the  brig  and  came  in  contact  with  the  star- 
board side  of  the  schooner.  Being  then  in  danger  of 
getting  on  the  vessels  to  the  west,  she  started  her 
engine  again,  and  pushed  through  the  passage  with  the 
schooner  hanging  to  her  bow,  and  when  through,  backed 
off  from  the  schooner  which  at  once  sank. 

Owerij  Gray  <&  Owen,  for  the  libellants,  argued,  (1.) 
That  the  steamer  was  in  fault  upon  the  facts,  (a)  in  that 
she  was  running  at  too  high  a  rate  of  speed  for  a  crowded 
harbor,  (6)  in  that  she  was  not  slowed  down  before  com- 
ing up  to  the  narrow  passage  between  the  vessels,  (c)  in 
that  she  did  not  have  a  proper  lookout,  and  (d)  in  that 
she  was  not  stopped  soon  enough. 

2.  That  it  was  the  statutory  duty  of  the  steamer  to 
**keep  out  of  the  way"  of  the  schooner,  and  not  having 
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done  so,  she  is  responsible  for  the  consequences  of  the 
collision,  unless  she  has  succeeded  in  showing  that  she 
was  prevented  from  so  doing  by  the  schooner  not  keep- 
ing her  course.  (13  TJ.  8.  Stat.  p.  60 ;  The  Steamer  Pair- 
banks,  Judge  Betts;  13  JEng.  Adm.  B.) 

3.  That  the  claimants  had  failed  to  show  that  the 
schooner  did  not  keep  her  course,  as  the  law  required 
her  to  do,  but  that  the  weight  of  the  testimony  was 
that  she  did  keep  her  course. 

4.  That  if  the  schooner  did  luff,  and  then  immedi- 
ately kept  off,  as  claimed  by  the  steamer,  still  that 
furnished  no  excuse  for  the  steamer.  Even  in  such 
case  she  might  and  could  have,  with  due  and  proper 
precautions,  avoided  the  schooner. 

(a.)  Such  luffing  and  then  keeping  off  did  not  embar- 
rass the  movements  of  the  steamer.  Her  wheel  had 
been  put  to  starboard,  and  there  it  was  kept,  as  was  tes- 
tified, until  the  collision.  There  was  no  changing  of  the 
wheel  in  consequen;je  of  such  alleged  luffing. 

All  that  was  done  by  the  steamer  after  the  luffing  was 
to  stop  and  back.  This  was  what  ought  to  have  been 
done  before  coming  into  such  dangerous  proximity. 

(ft.)  But  the  weight  of  testimony  shows  that  by  the 
alleged  luffing  the  schooner  did  not  materially  change 
her  course  or  lose  time. 

5.  That  even  if  the  schooner  had  committed  an  error 
by  luffing  as  alleged,  still  she  was  not  responsible  for 
any  of  the  consequences  that  accrued  therefrom. 

She  did  not  voluntarily  bring  herself  into  the  danger 
in  which  she  found  herself.  She  had  not  previously 
committed  any  fault  in  her  navigation,  but  she  was 
brought  into  such  danger  by  the  improper  navigation  of 
the  steamer,  in  coming  down  at  great  speed,  and  in  at- 
tempting to  pass  through  the  narrow  opening  between 
the  bow  and  the  stern  of  the  vessels  at  anchor. 

This  comes  clearly  within  the  rule  upon  this  subject. 
(The  Genesee  Chief,  12  Haw.  B.  450 ;  The  Pacific,  21  lb. 

12 
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372,)    A  change  of  course  "in  extremis^*  is  not  held  to 
be  a  fault. 

T.  C.  T.  BucJdey  and  B.  D.  Benedict,  in  behalf  of  the 
steamer,  argued  the  following  points : 

1.  In  this,  as  in  all  other  cases  of  collision,  no  pre- 
sumption of  liability  arises  from  the  fact  of  collis- 
ion. (The  "John  Frazier,"  21  Howard,  194 ;  The  Morn- 
ing Light,  2  Wallace,  557.)  Before  the  loss  occasioned 
by  a  collision  can  be  fastened  on  a  party,  it  must  be 
established  by  preponderating  evidence  that  the  loss  has 
been  occasioned  by  his  culpable  neglect.  (The  Lego,  2 
Hogg.  Adm.  356,  360.) 

2.  It  is  urged  that  the  rules  of  navigation  established 
by  the  Act  of  1864  establish  that  in  all  cases  of  collision 
occurring  between  a  sailing  vessel  and  a  steamer,  proof 
of  the  mere  fact  of  collision  is  sufficient,  and  the  fif- 
teenth article  is  invoked  in  support  of  the  claim. 

Such  latitude  of  construction  would  not  only  be  sub- 
versive of  the  purposes  for  which  it  is  presumed  the  rules 
were  adopted,  but  it  is  opposed  to  the  language  of  the 
nineteenth  and  twentieth  articles  of  the  same  code,  which 
preserve  in  their  full  integrity  all  rules  which  have  hereto- 
fore formed  part  of  the  general  maritime  code  regulating 
the  duty  of  sailing  vessels  and  steamers  approaching  on 
opposite  courses. 

3.  One  of  the  most  elementary  of  those  rules  requires 
that  there  should  be  a  proper  lookout.  By  that  is  clearly 
meant  a  person  engaged  in  observing  the  movements  of 
approaching  vessels ;  and  where  such  a  duty  is  not  dis- 
charged at  all,  or  defectively  discharged,  to  say  the  least, 
the  burden  is  cast  on  the  side  where  such  fault  is  shown 
to  exist,  of  clearly  satisfying  the  court  that  absence  of  a 
lookout  in  no  wise  contributed  to  cause  the  collision. 
(The  Saxonia.) 

The  schooner  had  an  absolutely  free  wind,  and  was 
crossing  a  thoroughfare  which  was  the  legitimate  track 
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of  outward-bound  steamers,  and  if  the  law  imposes  on 
such  steamers  the  obligation  to  give  way  to  her,  the 
correlative  obligation  also  exists  that  the  schooner  shall 
observe  the  movement,  and  do  nothing  to  thwart  or  im- 
pede it. 

4.  Another  rule  of  equal  force  has  also  been  established 
by  numerous  decisions  (Parker  v.  The  Steamship  Sco- 
tia ;  Caldwell  v.  State  of  Maine),  to  wit :  that  a  sailing 
vessel  approaching  a  steamer  shall  keep  her  course,  and 
the  steamer  has  the  right  to  regulate  her  movements 
on  the  supposition  that  such  a  rule  will  be  fully  complied 
with. 

The  law  in  relation  to  collisions  between  steamers 
and  sailing  vessels  is  laid  down  very  fully  by  Judge 
Betts,  in  the  case  of  the  "New  Jersey."  {OkoU^  pp.  419 
and  420.)  It  is  just  as  good  law  now  as  it  was  before 
the  adoption  of  the  regulations  for  the  prevention  of 
collisions.  They  merely  made  statutory  what  was  pre- 
viously the  law  of  the  sea  in  such  cases.  And  from  the 
law,  as  laid  down  by  Judge  Betts,  it  is  clear  that  the 
libellants  cannot  recover  in  this  action  in  either  of  the 
three  following  cases : 

(1.)  If  the  schooner  had  no  competent  and  careful 
lookout,  unless  she  establishes  that  the  want  of  it  in  no 
way  contributed  to  the  collision. 

(2.)  If  she  changed  her  course  so  as  to  throw  herself 
across  the  steamer's  track. 

(3.)  If  she  could  have  avoided  the  collision  by  any 
manoeuvre,  when  she  saw  or  could  have  seen  that  the 
steamer  could  not  avoid  her  without  it. 

5.  The  schooner  had  no  proper  lookout,  as  was  shown 
by  the  testimony. 

6.  She  altered  her  course,  and  was  in  fault  in  so 
doing,  and  the  case  does  not  come  within  the  rule  of  a 
change  **  in  extremis^'"  because  if  it  was  made  in  fright  by 
those  on  the  schooner,  that  fright  was  not  caused  by  any 
movement  on  the  steamer's  part,  but  because  she  had 
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not  been  seen  as  she  should  have  been,  owing  to  the 
negligence  of  the  schooner's  lookout. 

7.  After  cnanging  her  course  she  should  have  kept 
on  instead  of  shifting  her  helm  again. 

8.  As  to  the  faults  charged  against  the  steamer,  it 
would  have  been  very  imprudent  for  the  steamer  to  stop 
as  she  approached  the  passage,  for  she  would  have  lost 
steerage  way,  and  would  have  been  carried  down  on  the 
vessels  at  anchor. 

But  she  had  as  good  a  right  of  way  out  to  sea,  as  the 
schooner  had  across  to  Jersey  City,  and  all  that  could  be 
reasonably  required  of  her  was  that  she  should  pursue 
her  course  at  a  moderate  rate  of  speed,  and  keep  a  sharp 
lookout ;  and  both  of  these  things  she  did. 

9.  The  steamer  has  shown  that  she  could  not  have 
avoided  the  collision ;  while  the  burden  of  proof  is  thrown 
upon  the  schooner  in  consequence  of  her  want  of  a  look- 
out, to  establish  that  she  could  not  avoid  it,  and  this  she 
has  failed  to  do. 

Benedict,  J.  It  is  manifest  that  this  steamer,  hav- 
ing run  down  a  sailing  vessel,  in  broad  daylight,  must  be 
held  responsible  for  the  loss  unless  it  appears  that  the 
accident  was  caused  by  some  false  manoeuvre  on  the  part 
of  the  sailing  vessel. 

Such  a  manoeuvre  is  charged  here,  and  it  is  insisted 
that  the  cause  of  the  collision  was  a  sudden  luff  made 
by  the  schooner  after  she  had  passed  the  range  of  the 
brig's  stem,  which  threw  her  under  the  bows  of  the 
steamer. 

The  evidence  shows,  that  some  such  movement  did 
take  place  at  the  time  indicated.  What  the  movement 
was  is  best  shown  by  the  testimony  of  a  pilot  who  was 
watching  the  two  vessels  from  the  deck  of  the  brig,  who 
says  that  when  the  schooner  was  abreast  of  the  brig's 
stem  "  she  came  to,  luffed  a  little,  and  then  kept  off  im- 
mediately after  she  luffed." 
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It  is  not  claimed  that  this  movement  on  the  part  of 
the  schooner  had  any  effect  to  change  the  course,  or 
speed,  of  the  steamer ;  but  it  is  insisted  that  it  caused 
unnecessary  and  unexpected  delay  on  the  part  of  the 
schooner  in  crossing  the  passage ;  and  several  witnesses 
from  the  steamer  express  a  confident  opinion  that  the 
time  thus  lost  was  sufBicient  to  have  enabled  the  schooner 
to  pass  the  steamer's  bows  in  safety. 

The  schooner  was,  however,  moving  rapidly  before 
the  wind.  She  did  not  come  to  till  abreast  of  the  brig's 
stem,  and  filled  away  again  instantly.  The  point  of  first 
contact  was  her  foremast,  and  when  struck,  her  position 
was  some  one  hundred  or  one  hundred  and  fifty  yards  to 
the  west  of  the  range  of  the  Ijrig's  stem.  The  delay 
caused  by  the  luff  must  therefore  have  been  very  slight, 
and  to  determine  positively  that  it  was  the  cause  of  the 
collision,  would  involve  a  nicer  calculation  than  could  be 
safely  based  upon  the  facts  proved  here. 

But  if  the  delay  was  the  cause  of  the  collision,  it  can- 
not be  charged  upon  the  schooner  as  a  fault,  for  the  luff 
was  made  in  ezt/remiSj  and  was  caused  by  the  close  prox- 
imity of  a  large  steamer,  made  more  dangerous  from  the 
fact,  that  owing  to  the  position  in  which  the  steamer  had 
placed  herself,  she  could  neither  stop  her  way,  nor  sheer 
further  to  the  east. 

As  I  view  this  case,  the  collision  was  caused  by  the 
fault  of  the  steamer  in  attempting  to  pass  through  a  nar- 
row passage  across  which  she  saw,  or  ought  to  have  seen, 
that  a  sailing  vessel  must  pass  at  the  same  time. 

It  is  indeed  trae,  as  claimed  on  behalf  of  the  steamer, 
that  she  did  all  that  she  could  after  she  had  undertaken 
the  passage ;  but  she  should  have  stopped  sooner,  and 
had  she  done  so,  no  collision  would  have  occurred.  I  do 
not  assent  to  the  claim  set  up  here  on  behalf  of  the 
steamer,  that  '^  she  had  as  good  a  right  of  way  out  to 
sea,  as  the  schooner  had  across  to  Jersey  Oity,  and  all 
that  could  be  reasonably  expected  of  her  was,  that  she 
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should  pursue  her  course  at  a  moderate  rate  of  speed, 
and  keep  a  sharp  lookout." 

The  sailing  vessel  having  taken  a  course  which  lay- 
across  the  passage  in  question,  in  plain  sight,  had  a  right 
to  continue  upon  it,  and  the  steamer  should  have  stopped 
before  she  came  to  the  passage.  She  had  no  right  of 
way  out  through  the  passage,  when  the  course  and  speed 
of  the  schooner  was  such  as  to  make  it  dangerous  to  at- 
tempt to  pass  through  it ;  having  kept  on,  although  at 
moderate  speed,  and  placed  herself  in  a  position  involv- 
ing danger  of  collision,  and  well  calculated  to  cause 
alarm,  she  must  be  held  responsible  for  the  consequences. 

In  arriving  at  this  conclusion,  I  have  not  overlooked 
the  fact  that  the  schooner  was  not  keeping  such  a  look- 
out as  is  required  of  a  sailing  vessel  when  moving  across 
a  crowded  harbor.  If  I  could  see  that  the  careless  watch 
kept  on  the  schooner  contributed  in  a  material  way  to 
the  accident,  I  should  hold  her  in  fault.  But  with  ever 
so  bright  a  lookout,  the  schooner  would  have  been  bound 
to  hold  the  course  she  did  up  to  the  luff,  and  the  luff  if  a 
false  manoeuvre,  was  not  caused  by  want  of  lookout,  but 
by  the  dangerous  attitude  which  the  steamer  was  seen 
to  present. 

Decree  for  libellant,  with  order  of  reference  to  ascer- 
certain  the  amount  of  damage.* 


*  This  decision  was  affirmed  by  the  Circuit  Court,  on  appeal. 
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MAY,   1867. 

THE  SCHOONEE  DAVID  FAUST. 

Seaman's  Wages. — ^Rioht  op  Minor  to  Sub  in  his  own  Name. — ' 
Discharge  op  Seaman. — Time  to  Commence  Suit  por  Wages. 

Where  a  miDor  whose  parents  were  both  dead,  and  ^ho  had  no  guardian,  and  had 
for  fiye  years  been  providing  for  himself  and  making  his  own  contracts,  shipped 
on  a  Tessel  for  a  voyage  which  was  performed,  and  on  her  return  left  the  vessel 
with  the  assent  of  the  master  before  the  cargo  was  discharged,  and  before  the 
ten  days  after  such  discharge  was  completed  conmienced  proceedings  to 
recover  his  wages,  by  taking  out  a  summons  before  a  United  States  Commis- 
sioner, on  the  return  of  which  no  one  appeared,  and  the  commissioner  gave  a 
certificate,  and  thereupon  the  libel  was  filed  and  process  issued,  whereupon  the 
owners  of  the  vessel  moved  to  dismiss  the  libel  on  tho  ground  that  the  Ubellant 
being  a  minor  could  not  sue,  but  must  bring  his  suit  by  guardian  or  next  friend, 
and  that  the  suit  was  prematurely  brought,  the  ten  days  after  the  discharge  of 
the  vessel  not  having  expired, 

HM,  That  admiralty  courts  allow  a  minor  to  recover  in  his  own  name  wages 
earned  in  sea  service,  when  the  contract  on  which  he  sues  was  made  personally 
with  him,  and  it  does  not  appear  that  he  has  any  parent  or  guardian  or  tutor 
entitled  to  receive  them. 

That  a  suit  in  admiralty  brought  to  recover  wages  before  the  time  allowed  in 
the  sixth  section  of  the  Act  of  1790  has  elapsed,  is  prematurely  brought^  and 
will  be  dismissed. 

That  the  fact  of  the  libellant's  discharge  from  the  vessel  need  not  be  proved  by 
direct  evidence,  but  might  be  inferred  from  circumstances. 

That  the  circumstances  in  this  case  showed  that  the  Ubellant  was  discharged  from 
the  vessel 

That  where  a  seaman  is  discharged  from  a  vessel,  the  discharge  terminates  the 
contract,  and  the  provision  for  ten  days'  delay  after  the  delivery  of  the  cargo  is 
released,  and  the  seaman  may  proceed  at  once  for  his  wages. 

That  the  llbellanfs  proceedings  were,  therefore,  regular. 

This  case  came  up  on  a  motion  by  the  claimants  of 
the  schooner  David  Faust,  to  dismiss  a  libel  against 
her,  which  was  filed  by  David  Bailey,  to  recover  wages 
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due  him  for  services  on  board  of  her  on  a  voyage  from 
New  York  to  Galveston  and  back.  The  motion  was 
made  and  opposed  on  affidavits,  the  facts  of  which  suffi- 
ciently appear  in  the  opinion  of  the  court. 

For  libellant,  Beebe,  Dean  <&  Donohue. 

For  claimants,  A.  J.  Heath. 

Blatchford,  J.  This  is  a  motion  by  the  claimants 
to  dismiss  the  libel,  which  is  filed  for  seaman's  wages, 
on  the  following  grounds :  (1.)  That  the  libellant  is  a 
minor,  incapable  of  suing  in  this  court ;  (2.)  That  the 
suit,  if  maintainable,  must  be  brought  iu  the  name  of  his 
guardian  or  next  friend ;  (3.)  That  the  libel  was  filed  be- 
fore the  vessel  had  completed  the  discharge  of  her  cargo, 
and  before  a  reasonable  time  therefor  had  elapsed. 

The  first  and  second  objections  are  not  well  taken. 
Admiralty  courts  allow  a  minor  to  recover  in  his  own 
name  wages  earned  in  sea  service  when  the  contract  on 
which  he  sues  was  made  personally  with  him,  and  it  does 
not  api)ear  that  he  has  any  parent  or  guardian  or  tutor 
entitled  to  receive  his  earnings.  (Wicks  v.  Ellis,  1  AJh 
hotPs  Adm,  Bep.  444 ;  Larra  v.  The  Henry  Buck,  before 
Judge  Betts^  March,  1847.)  In  the  present  case,  it  ap- 
pears that  the  libellant  is  a  native  of  Peru;  that  his 
parents  have  both  of  them  been  dead  for  five  years ;  that 
he  has  no  guardian,  next  friend  or  tutor,  who  has  any 
care  or  control  over  him  ;  that  for  the  last  five  years  he 
has  been  sailing  as  a  seafaring  man,  and  taking  care  of 
and  providing  for  himself,  and  has  during  all  that  time 
made  his  own  contracts  and  received  his  own  money, 
and  provided  for  himself;  and  that  he  personally  made 
the  contract  on  which  the  libel  is  founded.  These 
facts,  which  are  sworn  to  by  the  libellant,  are  not  contro- 
verted. He  is  shown  to  be  eighteen  years  of  age,  and, 
as  he  has  been  thus  accustomed  to  transact  business  for 
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himself,  he  is  not  presumed  to  require  the  protection  of 
a  next  friend  or  guardian  to  manage  the  suit. 

The  objection  that  the  libel  was  prematurely  filed,  is 
founded  on  the  sixth  section  of  the  Act  of  July  20th, 
1790  (1  TI.  8.  Stat,  at  Large,  133.)  That  section  provides, 
that  "  as  soon  as  the  voyage  is  ended,  and  the  cargo  or 
ballast  be  fully  discharged  at  the  last  port  of  delivery, 
every  seaman  or  mariner  shall  be  entitled  to  the  wages 
which  shall  be  then  due  according  to  his  contract ;  and  if 
such  wages  shall  not  be  paid  within  ten  days  after  such 
discharge,  or  if  any  dispute  shall  arise  between  the  mas- 
ter and  seamen  or  mariners  touching  the  said  wages,"  a 
summons  may  issue  against  the  master  to  appear  and 
show  cause  why  process  should  not  issue  against  the 
vessel  according  to  the  course  of  admiralty  courts,  to 
answer  for  the  wages.  If  the  master  does  not  appear, 
or  appearing  does  not  show  that  the  wages  are  paid  or 
otherwise  satisfied  or  forfeited,  and  if  the  matter  in  dis- 
pute is  not  forthwith  settled,  then,  on  a  certificate  of  the 
officer  issuing  the  summons  that  there  is  sufficient  cause 
of  complaint  whereon  to  found  admiralty  process,  the 
clerk  is  directed  to  issue  process  against  the  vessel,  and 
the  suit  proceeds  and  judgment  is  given  according 
to  the  course  of  admiralty  courts  in  such  cases.  The 
same  section  provides  that  nothing  contained  in  it  shall 
prevent  a  seaman  from  maintaining  an  action  at  com- 
mon law  for  the  recovery  of  his  wages,  or  from  having 
immediate  process  out  of  any  court  having  admiralty 
jurisdiction  wherever  any  vessel  may  be  found,  in  case 
she  shall  have  left  the  port  of  delivery  where  her  voyage 
ended  before  payment  of  the  wages,  or  in  case  she  shall 
be  about  to  proceed  to  sea  before  the  end  of  the  ten 
days  next  after  the  delivery  of  her  cargo  or  ballast. 
The  present  case  does  not  fall  within  the  provision  for 
immediate  process  just  recited.  The  libel  avers  that  the 
libellant  shipped  in  December,  1866,  at  New  York,  for  a 
voyage  to  Galveston,  Texas,  and  back  to  New  York,  as  a 
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mariner,  at  $35  a  months  and  signed  shipping  articles ; 
that  his  service  commenced  on  the  13th  of  December, 
1866 ;  that  the  vessel,  with  the  libellant  on  board,  went 
to  Galveston  and  back  to  New  York ;  that  the  libellant 
was  discharged  from  the  vessel  on  the  2d  of  May,  1867 ; 
that  he  performed  his  dnty ;  and  that  a  balance  of  wages 
of  $122.16  is  due  to  him,  payment  of  which  is  refused 
by  the  master.  The  papers  on  this  motion  show  that  on 
the  9th  of  May,  1867,  a  United  States  Commissioner 
issued  a  summons  to  the  master  and  owners  of  the  ves- 
sel requiring  them  to  appear  before  him  on  the  next  day 
and  show  cause  why  process  of  attachment  should  not 
issue  from  this  court  against  the  vessel,  according  to 
the  course  of  admiralty  courts,  to  answer  the  claim  of 
the  libellant  for  mariner's  wages.  The  summons  was 
served  by  delivering  it  on  the  day  it  was  issued  to  the 
chief  mate  on  board  of  the  vessel.  On  the  return  of  the 
summons  and  proof  of  its  service,  no  person  appeared 
for  the  vessel,  and  the  commissioner  thereupon  certified 
that  there  was  sufficient  cause  of  complaint  whereon  to 
found  admiralty  process  in  the  matter.  The  libel  was 
filed  on  the  10th  of  May,  and  process  was  issued  upon 
it  and  served  on  the  same  day. 

The  affidavits  on  the  part  of  the  claimants  show, 
that  the  vessel  began  to  discharge  her  cargo  on  the  3d 
of  May,  and  finished  on  the  11th,  and  that  the  discharge 
was  made  with  all  reasonable  dispatch.  In  addition  to 
the  averment  in  the  libel  as  to  the  discharge  of  the 
libellant,  he  swears,  in  his  affidavit,  on  this  motion,  that 
he  was  discharged  from  the  vessel  before  he  left  her. 
The  master  swears  that  the  libellant  left  the  vessel  vol- 
untarily on  the  2d  of  May,  without  being  discharged, 
but  with  the  assent  of  him,  the  master. 

The  construction  uniformly  given  to  the  sixth  section 
of  the  Act  of  1790  has  been  that  a  suit  in  admiralty,  com- 
menced before  the  time  limited  by  that  section,  is  pre- 
maturely brought,  and  will  be  dismissed.    (The  Martha, 
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1  Blotch.  <&  How.  151.)  In  the  present  case,  it  is  insisted 
by  the  libellant,  that  the  suit  was  not  prematurely 
brought,  for  the  reason  that  the  libellant  was  discharged 
from  the  vessel,  and  it  is  contended  that  the  provision 
of  the  statute  requiring  ten  days  to  elapse  after  the  dis- 
charge of  the  cargo,  does  not  apply  to  a  case  where  the 
seaman  is  discharged  from  the  vessel.  The  first  ques- 
tion, therefore,  to  be  decided  is,  whether  the  libellant 
was  discharged.  He  swears  that  he  was.  The  master 
swears  that  he  was  not.  But  the  master  also  swears 
that  the  libellant  voluntarily  left  the  vessel  with  the 
assent  of  him,  the  master.  The  mate  merely  swears  that 
the  libellant  left  the  vessel  immediately  on  her  arrival 
back  at  New  York.  On  these  facts,  certainly,  the  libel- 
lant did  not  leave  the  vessel  without  permission,  and 
there  is  nothing  in  the  affidavits  on  the  part  of  the  claim- 
ants to  show  that  the  libellant  when  he  so  left  had  not  a 
right  to  regard  himself  as  discharged.  It  is  not  pre- 
tended that  the  period  of  the  libellant's  absence  was 
limited  by  the  master,  or  that  the  master  notified  him  to 
return  when  he  left,  or  expected  him  to  return,  or  made 
any  provision  on  board  of  the  vessel  or  elsewhere  for  his 
support  until  his  wages  should  be  payable,  as  was  clearly 
the  duty  of  the  master  on  the  theory  that  he  was  not  dis- 
charged but  merely  absent  on  leave.  The  fact  of  a  dis- 
charge need  not  be  proved  by  direct  evidence,  but  may 
be  inferred  from  circumstances,  and  I  must  hold  in  this 
case  that  the  libellant  was  discharged  from  the  vessel. 

It  has  always  been  held  in  this  court,  that  where  a  sea- 
man is  discharged  from  a  vessel  after  her  arrival,  either 
arbitrarily  or  with  his  assent,  the  discharge  terminat-es 
the  contract,  and  the  provision  for  ten  days'  delay  after 
the  delivery  of  the  cargo  is  released,  and  the  seaman 
may  proceed  at  once  for  his  wages.  {Betts^  Adm.  Pr. 
61 ;  The  Cadmus,  1  Blatch.  <&  How.  147.)  The  shipmas- 
ter or  ship  owner  may  waive  the  statutory  provision  in 
regard  to  the  ten  days*  delay,  and  is  held  to  have  done 
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SO  in  case  he  discharges  a  seaman  without  paying  him 
his  wages. 

The  proceedings  on  the  part  of  the  libellant  were 
therefore  regular,  and  the  motion  must  be  denied. 


JUNE,  1867. 

THE  FEEIGHT  MONET  OF  THE  BEIG  ANAS- 

TASIA. 

Bottomry. — ^Charterbd  Vkssbl. — ^Prior  Advance  Rbpaid  out  of 
Frkioht  in  Prkfbrbnge  to  Subsequent  Bottomry. — Uniformity 
IN  Maritime  Deoisions  Desirable. 

The  Italian  brig  Anaetoaia  was  chartered  in  Marseilles  to  the  libellant  for  a  voyage 
to  New  York  for  the  round  sum  of  £600.  The  charter-party  provided  that  the 
master  should  sign  bills  of  lading  without  prejudice  to  it,  the  loss  or  profit  aris- 
ing on  them  to  be  for  account  of  the  charterer  ;  that  the  ship  should  be  con- 
signed to  the  charterer's  correspondents,  and  that  the  charterer  should  ''advance 
to  the  captain  in  Marseilles  4,000  francs  on  accoont  of  the  freight,  without  inter- 
est or  commissions,  the  captain  pa3ring  the  premium  of  insurance."  The  charterer 
advanced  the  4,000  francs,  and  the  vessel  sailed  with  a  cargo,  partly  the  chart- 
erer's and  partly  taken  on  board  by  his  orders.  The  freight  by  the  bills  of 
lading  amounted  to  $8,163.89,  in  gold,  being  $288.89  in  excess  of  the  charter 
money.  The  vessel  on  the  voyage  met  with  disaster,  and  her  captain  took  up 
money  for  her  by  bottomry  on  ship,  coi^o,  and  freight,  and  completed  his  voy- 
age. The  bottomry  not  being  paid,  the  bondholder  filed  his  libel  against  ship, 
freight,  and  cargo,  and  the  consignees  paid  the  freight  into  court,  and  gave  bonds 
for  the  value  of  the  cargo,  which  abundantly  secured  the  bond.  Thereupon, 
the  charterer  filed  a  libel  against  the  freight,  claiming  the  amount  of  his  advance 
and  the  excess  above  the  charter  money. 

By  consent,  his  libel  woa  treated  as  a  petition,  and  the  libel  of  the  bondholder  as 
an  answer  to  it 

Held,  That,  under  the  rules  which  are  applied  in  favor  of  bottomry  bonds  as 
agunst  prior  bottomries,  mortgages,  and  other  loans  to  the  master  or  owner,  it 
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should  be  held  that  a  bottomry  bond  binds  not  only  the  ahip  but  her  whole 
earnings.  Bat  that  a  distinction  is  made  in  the  casee,  between  advances  on 
freight  and  other  advances,  and  it  is  held  that  sums  advanced  upon  account  of 
the  freight  must  be  deducted  in  preference  to  the  bottomry. 

That  in  this  case  the  freight  was,  so  far  as  the  ship  owner  was  concerned,  paid  to 
the  extent  of  the  advance,  and  was  not  at  risk. 

That  the  power  to  hypothecate  by  bottomry  the  cargo  as  well  as  the  ship,  Ss  one 
conferred  by  the  maritime  ]aw  to  facilitate  commerce ;  and  that  it  will  be  in 
furtherance  of  that  object  to  limit  the  power  as  to  the  freight  to  the  interest  of 
the  ship  owner  in  the  freight  This  will  enable  a  charterer  to  make  an  advance 
without  risk  of  losing  his  security  by  a  subsequent  bottomry,  which  in  many 
cases  will  enable  a  ship  to  raise  money  without  bottomry,  and  will  work  no 
injustice  to  shippers  of  cargo,  who,  shipping  in  a  chartered  ship,  may  be  held 
to  have  assented  to  the  terms  of  the  charter  which  provides  for  the  advance. 

That  the  interests  of  commerce  require  uniformity  in  the  maritime  law,  as  admin- 
istered  in  the  maritime  courts  of  all  countries. 


In  June,  1867,  the  Italian  brig  Anastasia,  being  in  the 
port  of  Marseilles,  was  chartered  to  one  Alfred  Giraud, 
for  a  voyage  thence  to  the  port  of  New  York. 

The  charter-party,  among  other  things,  provided  that 
the  ship  should  receive  its  full  and  entire  cargo  at  the 
choice  of  the  charterer ;  that  she  should  not  be  laden 
with  merchandise  other  than  that  of  the  charterer  or  that 
gent  by  his  order ;  and  that  she  should  sail  to  New  York 
direct,  and  there  make  delivery  of  the  cargo  in  conform- 
ity with  the  bills  of  lading,  on  payment  of  the  freight  of 
the  round  sum  of  £600,  being  for  the  entire  capacity  of 
the  vessel.  It  was  also  further  provided  by  the  charter- 
party  that  the  master  should  sign  the  bills  of  lading  tor 
the  freight  therein  specified,  without  prejudice  to  the 
charter-party,  the  loss  or  profit  arising  thereupon  to  be 
for  the  account  of  the  charterer ;  that  the  master  should 
consign  his  vessel  to  the  correspondents  of  the  charterer 
in  New  York,  and  the  charterer  should  **  advance  to  the 
captain  in  Marseilles  4000  francs  on  account  of  the 
freight  without  interest  or  commissions,  the  captain  pay* 
ing  the  premium  of  insurance," 

In  pursuance  of  this  contract  the  charterer  advanced 
the  stipulated  sum  of  4,000  francs,  and  the  vessel  set  sail, 
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laden  with  cargo,  partly  belonging  to  the  charterer,  and 
the  balance  taken  by  his  orders,  the  freight  list  of  which 
amounted  to  the  sum  of  $3,163.89,  in  gold,  according  to 
the  bills  of  lading  executed  by  the  master  in  pursuance 
of  the  charter-party. 

During  the  voyage  the  vessel  met  with  disaster,  and 
was  compelled  to  put  into  Bermuda,  where  the  master 
raised  the  sum  of  £2,500,  upon  bottomry  of  the  ship, 
freight,  and  cargo. 

Departing  from  Bermuda,  the  vessel  arrived  in  New 
York,  when  the  master  declined  to  consign  her  to  the  cor- 
respondents of  the  charterer,  refused  to  deliver  up  the 
bills  of  lading,  or  allow  them  to  collect  the  freight,  and 
neglected  to  pay  the  bottomry  bond  when  due.  The 
holder  of  the  bond  thereupon  filed  his  libel  in  this  court 
against  ship,  freight,  and  cargo;  whereupon  the  con- 
signees of  the  cargo  paid  into  court  the  freight  money 
according  to  the  bills  of  lading,  and  the  ship  and  freight 
being  insufficient  to  discharge  the  bottomry  bond,  they 
gave  security  for  the  value  of  the  cargo,  thus  abundantly 
securing  payment  of  the  bond. 

The  freight  money  being  thus  in  the  registry,  the 
charterer,  Alfred  Giraud,  filed  his  libel  against  it,  claim- 
ing to  be  entitled  to  be  paid  out  of  it,  in  preference  to 
the  bondholder,  his  advance  of  4,000  francs,  and  $283.89, 
being  the  excess  of  the  freight  list  above  the  £600  for 
which  the  ship  was  chartered,  and  praying  that  the  court 
would  marshal  the  assets  and  direct  payment  of  these 
sums  to  him. 

This  libel  being  treated  as  a  petition,  and  the  libel  of 
the  bondholder  being  by  consent  taken  as  an  answer 
thereto,  and  the  master  having  filed  an  answer  setting 
forth  the  facts  attending  the  bottomry  for  the  informa- 
tion of  the  court,  but  not  claiming  to  be  entitled  to  re- 
ceive any  part  of  the  fund,  the  cause  came  up  upon  the 
issue  so  framed  and  the  facts  as  alleged  in  the  respective 
pleadings  which  were  admitted  to  be  true. 
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(7.  M.  Da  Costa^  in  behalf  of  the  charterer,  argued  the 
following  points : 

1.  At  the  time  of  the  execution  of  the  bond,  the  brig 
had  received,  on  account  of  the  freight  due  her  from  the 
charterer,  the  sum  of  4,000  francs.  The  captain,  there- 
fore, could  hot  and  did  not  pledge  it  to  the  bondholder. 
Had  no  bond  been  given,  the  ship  owner  would,  of  course, 
have  had  to  make  the  deduction ;  and,  in  the  language 
of  Dr.  Lushington,  "The  bondholder,  who  stands  in  the 
ship  owner's  place  with  reference  to  this  freight,  must 
also  be  subject  to  the  same  deduction,"  (The  Catharine, 
Swabey,  264.) 

{a.)  On  principle,  too,  a  man  cannot  pledge  what  does 
not  belong  to  him.  All  that  was  then  due  the  ship  was 
the  charter  money,  less  the  advance ;  with  the  freight 
list  the  master  had,  by  the  terms  of  the  charter-party,  no 
concern. 

2.  The  rule  is  well  settled,  that  a  general  hypotheca- 
tion of  the  freight  by  the  master  in  a  foreign  i>ort,  will 
be  construed  to  include  all  the  freight  of  the  whole  voy- 
age, whether  earned  at  the  time  the  bond  is  made  or  not, 
provided  it  has  not  been  paid  to  the  master  or  owner. 

Or,  stated  in  other  language : 

When  freight  is  included  in  a  bottomry  bond,  any 
portion  of  the  freight  which  has  been  paid  anterior  to 
the  date  of  the  bond,  is  not  subject  to  it.  (1  Parson's 
Marit.  La/w,  p.  429 ;  The  John,  3  W.  Bob.  170 ;  The 
Cynthia,  20  Ung.  Imv  <&  JEq.  625;  The  Catharine, 
Swabey,  264 ;  The  Standard,  Swabey,  267 ;  The  Salacia, 
HoWs  Ma/ritime  Law  Cases^  322.) 

In  this  last  and  latest  case,  Dr.  Lushington  reiterates 
the  rule  laid  down  in  his  former  decisions,  but  adds,  that 
in  case  the  charter-party  provides  (as  it  did  there)  that 
the  advance  was  to  be  made  for  ship's  disbursements,  it 
will  not  be  deemed  an  advance  on  account  of  freight,  but 
a  loan  to  the  captain,  unless  the  charter  authorizes  it  to 
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be  deducted  on  the  settlement  of  the  freight.  In  the  case 
at  bar,  this  distinction  does  not  apply,  for  the  charter- 
party  in  express  terms  says,  that  it  is  an  advance  on  ac- 
count of  the  freight  or  charter  money. 

3.  The  theory  invoked  that  the  bottomry  bond  saved 
the  adventure,  and  that  therefore  the  advance  should  be 
subject  to  it,  is  not  tenable  for  a  moment,  because — 
1.  At  the  date  of  the  bond,  the  advance  had  been  paid, 
and  was  therefore  no  longer  at  risk.  2.  Besides,  a  bond- 
holder has  nothing  to  do  with  what  is  at  risk  or  not ;  all 
he  looks  to  is  the  property  pledged. 

The  theory  of  general  average,  cannot  be,  therefore, 
and  never  is,  invoked  in  his  favor. 

What  interests,  if  any,  shall  contribute  in  general 
average,  does  not  concern  him,  but  only  the  owners  of 
the  property  pledged,  and  their  underwriters.  (The 
Gratitudine,  3  C.  Bob.  264 ;  Bradlie  v.  Maryland  Ins.  Co. 
12Pet&rs,  378,  405,  and  406.) 

4.  The  English  cases  cited  under  poiuts  1  and  2  are 
directly  in  point.  The  fact  that  in  the  case  at  bar,  the 
charterer  himself  shipped,  only  a  part  of  the  cargo  (the 
rest  being  shipped  by  others  with  his  permission,  and  by 
his  orders),  can  make  no  difference  in  principle.  True, 
we  claim  the  profit  to  be  for  our  account,  but  so  would 
the  loss  have  been.  The  charter-party  expressly  pro- 
vided for  the  profit  or  loss  being  for  account  of  the  char- 
terer. Had  there  been  a  loss,  the  bondholder  could  have 
compelled  the  charterer  to  have  paid  into  court  the 
entire  charter  money,  less  the  advances. 

Besides,  it  nowhere  appears  in  the  English  causes,  that 
the  charterers  were  the  sols  shippers  of  the  cargo  ;  aud 
the  case  of  the  John  (tcW  mpra)  arose  between  the  bond- 
holder and  an  assignee  of  the  charter-party. 

5.  All  the  equities  are  with  the  libellant ;  the  bond- 
holder is  amply  secured.  The  value  of  the  cargo,  alone, 
is  fully  five  times  a«  much  as  his  bond. 

The  court  will,  therefore,  under  any  circumstances,  so 
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marshal  the  assets  as  to  enforce  the  libellant's  claim 
against  the  freight,  leaving  the  bondholder  to  enforce 
his  out  of  the  ship,  balance  of  freight,  and  cargo.  (See 
the  rule  as  laid  down  by  Dr.  Lushington  in  the  Trident, 
1  W.  Boh.  29,  35.) 

6.  The  libellant,  therefore,  is  entitled  to  a  decree  for 
the  amount  claimed,  with  costs. 

J.  8.  Bidgwayj  for  the  respondents,  presented  the  fol- 
lowing points : 

1.  The  freight  pledged  to  the  lender  on  bottomry, 
&c.,  at  Bermuda,  was  the  freight  expressed  in  the  bills 
of  lading  and  payable  by  the  consignees  of  the  cargo 
then  on  board  for  the  carriage  and  delivery  of  said  cargo, 
contradistinguished  from  the  charter  money  (denomi- 
nated freight)  or  hire  of  the  vessel  agreed  to  be  paid  by 
charterer  to  the  owner  of  the  vessel. 

2.  The  power  of  the  master,  as  agent  of  all  concerned, 
including  the  charterer  of  the  vessel,  as  well  as  the 
owner  thereof  and  owners  of  cargo,  to  so  pledge  the 
freight  payable  for  carriage  of  such  cargo,  will  not  be 
questioned.  And  in  the  present  case,  not  only  can  the 
general  principle  be  invoked  that  the  master  is  in  that 
capacity  agent  of  all  concerned,  including  the  charterer, 
but  the  provision  in  the  charter-party  to  the  eflfect  that 
the  master  shall  sign  bills  of  lading  of  cargo  shipped,  at 
rates  of  freight  therefor  designated  by  the  charterer,  is 
a  recognition  in  express  terms  of  such  agency,  and  suf- 
ficient of  itself  to  constitute  the  master  such  agent  of 
the  charterer,  with  power  to  act  in  his  behalf  concerning 
the  subject  matter. 

3.  The  charterer  was  owner  j>ro  hacvice,  and  as  such  en- 
titled to  the  ship's  earnings  on  the  voyage,  and  had  under- 
taken the  risks  of  safe  carriage  and  delivery  of  the  cargo 
specified  in  the  bills  of  lading.  The  freight  stipulated 
in  the  bills  of  lading  was  at  risk,  and  dependent  upon 
safe  delivery  of  said  cargo  at  the  port  of  destination.    No 

18 
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part  of  the  freight  stipulated  in  said  bUls  of  lading  had 
been  paid  in  advance,  and  the  fact  of  the  payment  of 
part,  or  even  the  whole  of  the  charter  money  in  advance, 
does  not  in  a  case  like  the  present,  of  a  speculative  char- 
ter, create  or  constitute  a  valid  claim  or  lien  by  or  on  the 
part  of  such  charterer  to  be  reimbursed  out  of  the  said 
freight  the  amount  advanced  by  him  on  account  of  the 
charter  or  hire  of  the  vessel,  superior  to  or  in  preference 
to  that  of  a  lender  on  bottomry ;  for  aU  the  freight  was  at 
riskj  and  by  means  of  the  loan  on  bottomry,  &c.,  was 
preserved  to  the  benefit  of  the  charterer  for  whose  ac- 
count and  risk  said  voyage  was  undertaken  and  prose- 
cuted. Standing  in  the  position  of  owner  for  the  voyage, 
such  advance  by  the  charterer,  being  on  account  of  hire 
of  the  vessel  and  to  acquire  the  control  thereof  for  tbe 
voyage  for  8i>eculative  purposes,  can  be  no  more  the 
ground  of  any  valid  claim  to  reimbursement  of  that 
amount  to  him  out  of  the  freight  in  preference  to  the 
claim  and  lien  of  a  lender  on  bottomry,  &c.,  than  would 
the  payment  of  a  like  sum  by  a  purchaser  on  account  of 
purchase  money  or  the  payment  by  the  absolute  owner 
of  such  amount  to  provision  the  vessel  for  and  dispatch 
her  on  the  voyage. 

The  freight  on  cargo  on  board,  from  which  the  party 
so  advancing  (whether  owner  or  charterer)  is  or  expects 
to  be  reimbursed  with  profit,  is  at  risk,  and  on  such 
freight,  preserved  and  secured  by  means  of  such  loan,  the 
lender  on  bottomry  has  the  first  claim  and  lien,  and  it  is 
such  freight  that  is  pledged.  (The  Eliza  Weddell,  3 
Hagg.  87 ;  2  Paa-k  on  Ins.  881.) 

4.  The  cases  (of  the  Catharine,  Swaley,  264 ;  John,  3 
Wm.  Boh.  170  ;  Cynthia,  20  Eng.  Law  <b  Eq.  625 ;  Stand- 
ard, Swabeyy  267),  cited  and  relied  on  by  the  libellant,  do 
not,  nor  do  either  of  them,  support  or  warrant  the  con- 
clusion sought  to  be  deduced  therefrom  by  him,  and  the 
principle  upon  which  the  decisions  in  each  and  all  of  said 
cases  rest,  is  entirely  consistent  and  in  harmony  with  the 
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principle  contended  for  on  the  part  of  the  bottomry 
bondholder  in  the  present  case.  The  case  before  the 
court  differs  from  the  cases  so  cited,  and  each  of  them, 
in  the  essential  particular  and  distinguishing  fact  that 
in  the  present  case  the  charter  was  a  **  speculative  char- 
ter," and  the  freight  in  the  registry  is  the  freight  on  the 
cargo  of  a  general  ship,  payable  by  the  several  con- 
signees on  delivery  of  such  cargo,  and  of  or  on  account 
of  which  freight  no  part  had  been  paid  in  advance,  while 
in  the  cases  so  cited  it  does  not  appear  that  the  charters 
were  speculative  charters,  or  that  there  was  any  cargo 
on  board  other  than  cargo  belonging  to  the  charterer  or 
assignees  of  the  charterer,  in  which  cases  charter  money 
represents  freight  on,  or  compensation  for  carriage  of, 
cargo  on  board,  and  payments  in  advance  on  account  of 
such  charter  money,  are  substantially  and  in  effect  pay- 
ments in  advance  of  freight  on  cargo  so  carried. 

5.  A  bottomry  bond  operates  upon  property  then  the 
subject  of  risk. 

In  consideration  of  the  maritime  interest,  the  lender 
assumes  the  risks  of  perils  of  the  seas  to  time  of  termi- 
nation of  the  voyage  and  against  which  he  may  insiu*e. 
And  in  case  of  a  total  loss  of  vessel  and  cargo  by  perils 
of  the  seas  and  without  fault  of  any  party,  the  bond 
would  be  of  no  force  or  effect  further  and  would  cease 
to  operate,  even  though  by  its  terms  freight  was  pledged 
and  though  notwithstanding  such  loss,  the  charterer  was 
indebted  to  the  owner  of  the  vessel  for  or  on  account  of 
chartermoney  or  hire  of  the  vessel. 

The  amount  of  such  indebtedness  could  not  be 
reached  by  admiralty  process,  and  not  because  of  any 
defect  in  the  remedies  provided,  but  on  principle ;  because 
a  lender  on  bottomry,  &c.,  cannot  take  maritime  interest 
and  at  the  same  time  have  a  claim  on  or  hold  as  security 
property  not  subject  to  risk  or  perils  of  the  seas  on  such 
voyage ;  and  also  because  (as  in  the  present  case)  the 
freight  pledged  is  the  compensation  for  the  carriage  of 
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goods,  and  is  in  the  cargo ;  while  the  charter  money  or 
hire  of  the  vessel  rests  in  covenant,  and  is  not  in  the 
cargo,  except  in  instances  where  the  charterer,  having 
chartered  for  the  purpose,  loads  the  ship  with  his  own 
goods  on  his  own  account,  in  which  case  the  charter 
money  represents  the  cost  of  carriage  of  the  goods,  and 
is  in  said  cargo,  and  the  lender's  claim  or  lien  on  same 
is  with  such  cargo  lost  or  preserved,  as  the  case  may  be. 

6.  The  equitable  principle  arising  on  or  having  refer- 
ence to  the  question  of  risk  and  benefit,  is  applicable  in 
cases  of  bottomry,  &c.,  none  the  less  than  in  cases  of 
average;  and  in  charging  amount  thereof  on  vessel, 
freight,  or  cargo,  or  on  all,  as  the  case  may  be,  courts  of 
admiralty  proceed  on  and  apply  the  equitable  principle 
that  property  at  risk  and  benefited,  shares  burthen. 
(The  Dowthorpe,  2  Wm.  Bob.  74,  81,  85.) 

By  means  of  the  loan  on  bottomry,  &c.,  the  charterer 
was  enabled  to  complete  the  voyage  and  deliver  cargo, 
without  which  the  entire  freight  on  such  cargo,  no  part 
having  been  paid  in  advance,  would  have  been  lost  to 
him. 

In  the  present  case  the  freight  and  vessel  are  insuffi- 
cient to  satisfy  bond,  and  resort  is  then  had  to  cargo,  the 
value  of  which  is  over  five  times  the  amount  of  the  bond. 

The  lien  exists  as  against  all,  but  as  between  parties 
representing  vessel,  freight,  and  cargo,  respectively,  the 
burthen  which  was  incurred  to  enable  the  vessel  to  pro- 
ceed and  complete  her  voyage,  falls  first  on  freight  and 
vessel,  before  resort  to  the  cargo  for  contribution  can  be 
had  or  will  be  enforced  by  the  court.  The  carrier  having 
undertaken  to  transport  and  deliver  cargo  safely  at  the 
port  of  destination,  the  perils  are  his,  to  extent  of  the 
vessel  and  freight  at  risk.  And  the  expenses  incident  to 
the  fulfillment  of  such  obligation  are  a  charge  thereon, 
and  his  means  to  that  extent  are  to  be  exhausted  in  de- 
fraying it  before  resort  to  cargo  is  had. 

To  give  effect  to  the  claim  of  the  petitioner  in  the 
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present  ease,  and  follow  out  the  theory  upon  which 
such  claim  is  sought  to  be  sustained,  would  in  effect 
reserve  for  charterer's  use,  from  the  earnings  on  said 
voyage,  the  sum  claimed  by  him,  fcee  from  any  lien, 
claim,  or  contribution,  and  in  preference  even  to  the 
claim  and  lien  of  a  bottomry  bondholder  for  the  loan 
made  to  save  from  loss  the  very  money  so  reserved; 
would  relieve  charterer  pro  ta/nto  from  risks,  hazards,  and 
contingencies  incident  to  the  business  of  carriage  of 
merchandise ;  and,  as  between  charterer,  and  owner  of 
cargo,  cast  upon  the  cargo  such  hazard  and  payment  of 
such  additional  sum,  while  yet  there  remained  in  the  char- 
terer's hands  a  portion  of  the  freight  money  paid  by  con- 
signees for  the  carriage  of  said  cargo,  and  not  applied 
by  charterer  to  liquidation  of  such  claim  and  lien. 

7.  The  motion  should  therefore  be  denied,  and  libel 
dismissed. 

Benedict,  J.  My  first  impression  was  adverse  to  the 
claim  of  the  charterer,  as  presented  in  this  case,  and  I 
do  not  now  see  how  the  claim  can  be  sustained  under  the 
rules  which  are  applied  in  favor  of  bottomry  bonds  as 
against  prior  bottomries,  mortgages,  and  other  loans  to 
the  master  or  owner.  According  to  those  rules  it  would 
seem  that  it  should  be  held  that  a  bottomry  bond  binds 
not  only  the  ship  but  the  entire  earnings  of  the  ship  upon 
the  voyage  which  is  completed  by  means  of  the  bottomry, 
in  whosesoever  hands  they  may  be  found. 

But  I  find  in  the  ca«es  a  distinction  made  between  ad- 
vances on  freight,  and  other  advances,  and  that  it  is  held 
that  any  sums  advanced  upon  account  of  the  freight 
must  be  deducted  in  preference  to  the  bottomry.  In  the 
English  cases  the  distinction  has  been  carried  so  far  as 
to  allow  the  deduction  of  a  sum  advanced  by  a  charterer 
after  the  execution  of  a  bond  upon  the  whole  freight, 
where  the  advance  was  made  with  knowledge  of  the  bot- 
tomry, but  in  pursuance  of  a  prior  stipulation  in  the 
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charter-party.    (The  Salacia,  1  HoWs  Mar.  Law  Cases^  p. 
322  ;  less  fully  reported  in  1  Vernon  Lush.  p.  5780 

The  language  of  Dr.  Lushington,  in  the  case  above 
cited,  seems  fully  to  cover  this  case,  when  he  says,  ''  can 
the  master  or  the  owner  of  the  ship,  by  any  act  of  theirs 
(alluding  to  bottomry,)  without  the  knowledge  or  con- 
sent of  the  charterer,  cancel  or  alter  the  terms  of  the 
charter,  and  especially  in  a  case  like  this,  deprive  the 
charterer  of  a  security  for  advances  he  has  bound  him- 
self to  make  ?    I  think  not."  * 

According  to  the  charter-party  now  under  consider- 
ation, there  was  a  clear  prior  agreement  for  an  advance 
of  freight  upon  the  security  of  the  money  to  be  earned 
by  the  ship  upon  the  voyage  in  question,  and  I  do  not 
see  that  the  character  of  this  agreement  is  at  all  changed 
by  the  provisions  relative  to  the  bills  of  lading,  which 
are  inserted  to  make  the  security  effective ;  for  although, 
so  far  as  the  charterer  is  concerned,  the  freight  money 
named  in  the  bills  of  lading  may  be  said  to  be  in  the 
cargo  and  at  risk  till  the  termination  of  the  voyage,  yet 
so  far  as  the  ship  owner  is  concerned  the  freight  was 
paid  to  the  extent  of  the  advance,  and  was  not  at  risk. 
It  was  paid  by  the  charterer  upon  account,  and  upon  the 
faith  of  being  allowed  to  deduct  it  from  any  sum  the  ship 
might  earn  during  the  voyage. 

This  sum,  being  thus  appropriated  by  the  master  in 
consideration  of  the  advance,  cannot,  according  to  the 
case  of  the  Salacia,  be  considered  as  thereafter  within 
the  control  of  the  ship  owner  or  his  agent,  the  master, 
and  so  is  not  affected  by  the  bottomry  executed  subse- 
quently upon  the  ship's  freight.  "The  bondholder 
stands  in  place  of  the  ship  owner  with  reference  to  the 
freight,  and  must  also  be  subject  to  the  same  distinc- 
tions."   (The  Catherine,  Swdbey^  264.) 

If  these  principles  thus  laid  down  in  the  English  ad- 

*  (See  also  the  case  of  The  Earnak,  Law  nmet  Rep.  N,  S.  yoL  18,  p.  661.) 
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miralty  are  to  be  applied  in  this  case,  it  follows  that  this 
charterer  must  be  allowed,  out  of  the  freight  in  court, 
the  amount  which  he  claims. 

Some  general  considerations  affecting  contracts  of 
the  description  here  involved,  which  are  becoming  fre- 
quent in  modem  commerce,  have  led  me,  not  without 
hesitation,  to  apply  to  them  the  principle  applied  by  Dr. 
Lushington,  in  the  case  of  the  Salacia,  and  they  may 
properly  be  mentioned  here. 

The  power  to  hypothecate  by  bottomry  not  only  the 
ship  of  the  owner,  but  the  cargo  of  strangers,  is  one 
derived  from  no  absolute  necessity,  but  is  conferred  by 
the  maritime  law  in  order  to  facilitate  commerce  and  to 
enable  the  ship  to  mitigate  in  some  degree  the  effects  of 
those  disasters  which  are  attendant  upon  maritime  ad- 
ventures. It  will  be  in  furtherance  of  the  same  object 
to  limit  this  power  to  the  interest  of  the  ship  owner  in 
the  ship's  freight,  and  the  interest  of  the  owners  of  the 
cargo  in  the  property  on  board,  inasmuch  as,  without  in 
any  considerable  degree  affecting  the  ability  of  the  mas- 
ter to  relieve  his  vessel  in  case  of  distress,  the  limitation 
above  indicated  will  enable  a  charterer  to  make  advances 
to  the  ship  owner  upon  the  security  of  the  freight  to  be 
paid  upon  cargo,  whether  shipped  by  him  or  procured  by 
him  to  be  shipped,  without  risk  of  losing  the  benefit  of  his 
security  by  subsequent  bottomry  effected  by  a  master 
whom  he  does  not  select  and  cannot  control. 

Thus  the  ship  owner  will  in  many  cases  be  enabled 
to  procure  employment  for  his  ship,  which  he  could 
not  otherwise  obtain,  and  at  the  same  time  an  advance 
for  the  expenses  of  the  outfit  at  ordinary  interest  or  with- 
out interest,  and  will  thus  often  avoid  resort  to  bot- 
tomry,, itself  always  no  inconsiderable  disaster.  Nor 
will  this  limitation  work  injustice  to  the  cargo  on  board, 
for,  dealing  as  the  sub-shippers  do  in  a  case  like  the 
present,  with  the  charterer  instead  of  the  ship  owner  or 
master  as  to  the  rate  of  freight,  and  shipping  by  permis- 
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sion  of  the  charterer  and  for  his  secnrity  and  reimborse- 
ment,  they  in  fact  ship  under  the  charter-party,  are  put 
upon  inquiry  as  to  its  terms,  and  may  justly  be  presumed 
to  know  the  extent  of  their  risk  and  to  provide  against 
it. 

But  if  it  be  said  that  on  general  principles  the  owners 
of  the  cargo  are  entitled  to  have  the  value  of  the  vessel 
and  her  freight  applied  to  the  expenses  of  the  voyage 
before  resort  can  be  had  to  their  property,  it  may  also  be 
said  that  they  are  not  entitled  to  have  double  freight 
thus  applied,  and  that  by  shipping  in  a  chartered  ship 
they  may  well  be  held  to  have  assented  to  the  terms  of 
the  charter,  which,  by  providing  for  an  advance  on  account 
of  the  freight,  has  withdrawn  so  much  from  the  ship 
owner's  risk,  and  to  the  same  extent  increased  their  own  ; 
nor  can  it  with  much  justice  be  insisted  that  the  rules 
applied  to  advances  made  upon  bottomry  security  should 
be  applied  to  advances  of  freight,  made  as  part  of  a  char- 
ter and  upon  the  security  of  the  ship's  earnings,  for  the 
advance  of  the  charterer  is  not  made  upon  the  credit  of 
the  ship  or  of  the  cargo,  but  of  the  freight  alone,  his 
interest  in  the  freight  over  and  above  the  advance  is 
seldom  large, — in  the  present  case  but  1282, — and  often 
nothing,  and  it  is  not  permitted  to  him  to  exact  the 
maritime  interest  which  is  allowed  to  a  bondholder  to 
compensate  for  the  risk  of  a  subsequent  bottomry.  And 
here  it  may  be  remarked  that  if  the  amount  of  the  freight 
list  in  this  case  had  amounted  to  a  less  sum  than  the 
£600,  which  the  ship  earned  under  the  charter,  as  might 
very  well  be  the  case,  the  bondholder  might  have  with 
great  plausibility  insisted  that  the  fund  bound  by  the 
bond  was  the  charter  money  payable  under  the  charter- 
party  to  the  owner,  and  not  the  freight  which  the  char- 
terer was  to  have  and  collect  for  his  security. 

Such  considerations  as  these,  and  the  other  important 
one  that  the  interests  of  conmierce  require  uniformity  in 
the  maritime  law  as  administered  in  maritime  courts  of 
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all  countries,  especially  in  regard  to  contracts  by  way  of 
bottomry  and  charter,  are  always  deemed  of  weight,  if, 
indeed,  not  controlling  in  a  court  of  admiralty,  (see 
remarks  pf  Dr.  Lushington  in  The  Oliver,  1  Lush.  p.  492), 
and  they  have  in  this  case  induced  me  to  uphold  the 
present  claim  as  resting  upon  a  distinction  laid  down  in 
the  English  admiralty.  I  do  so,  however,  not  without 
hesitation,  and  in  the  hope  and  expectation  that  the 
soundness  of  the  distinction  as  well  as  the  correctness  of 
my  application  of  it  may  be  tested  by  an  appeal. 

In  accordance  with  these  views  let  a  decree  be  entered 
in  favor  the  petitioner,  with  costs.  On  appeal  to  the 
Circuit  Court  this  decree  was  affirmed  as  to  the  amoimt 
of  the  advances,  and  reversed  as  to  the  excess  of  the 
freight  above  the  charter  money. 


JUNE,   1867. 

THE    STEAMEE    MEREIMAC* 

Salvage. — Troops  Transported  by  Contract  with  Government, 

NOT   PaBSENOEKS. 


Where  a  regiment  of  soldiers  of  the  United  States  was  being  transported  from 
New  Orleans  to  New  York  upon  a  steamer,  under  a  contract  between  the 
owners  of  the  steamer  and  the  government,  and  the  vessel,  having  spruog  a 
leak,  was  saved  from  sinking  by  the  labor  of  the  troops  for  four  days  and  three 
nights  in  bailing  the  vessel,  working  under  the  command  of  the  officers  of  the 
regiment,  and  continuing  their  labor  after  the  vessel  was  brought  so  near  shore 
that  she  might  have  been  beached  or  the  men  landed  in  boats,  and  until,  by  the 
help  of  another  steamer  which  came  to  her  assigtance,  she  was  brought  to  the 
Mississippi  bar  and  was  thus  saved  from  a  total  loss, 


*  This  case  was  before  the  court  previously  on  exceptions  to  the  libel.     See 
page  68,  ante. 
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Hdd,  That  the  relation  of  the  troops  to  the  ship  was  not  that  of  passengers,  and 
that  they  conld  recover  aalvag^  compensation  for  their  servicea 

That,  even  if  they  had  been  passengers  belonging  to  the  ship  by  virtne  of  a  pas- 
senger contract,  the  court  niight  well  award  them  salvage  by  reason  of  the 
services  performed  by  them  after  the  vessel  was  in  sight  of  the  beach  and  they 
conld  have  escaped  from  her. 

This  suit  was  brought  to  enforce  a  claim  for  salvage 
preferred  by  a  large  number  of  persons  formerly  compris- 
ing a  colored  regiment  of  the  United  States  army.  The 
facts  were  as  follows :  The  steamer  Merrimac  left  the 
port  of  New  Orleans  in  the  month  of  November,  1865, 
bound  to  this  port,  laden  with  cotton  and  troops.  On 
the  morning  of  Saturday,  the  11th,  she  sprung  a  leak, 
which  increased  to  such  a  degree  as  to  comi)el  her  to  put 
back  to  New  Orleans,  then  some  two  himdred  miles  dis- 
tant. The  water  soon  choked  the  pumps,  and  the  crew 
commenced  to  bail,  notwithstanding  which  the  le^ 
gained  rapidly  and  by  two  o'clock  on  Sunday  morning 
had  fully  extinguished  the  fires,  and  the  engine  stopped. 
Up  to  this  time  the  effort  to  keep  the  vessel  afloat  had  been 
confined  to  bailing  from  the  engine  room,  which  had 
been  done  at  first  by  the  crew,  who  had  been  gradually 
relieved  by  the  men  of  the  regiment,  whom  the  com- 
manding officer  had  called  up,  until  the  labor  had  parsed 
entirely  into  the  hands  of  the  soldiers.  The  water,  how- 
ever, continued  to  gain,  and  was  some  seven  feet  in  the 
hold  at  this  time.  The  master  of  the  steamer,  who 
appears  to  have  been  a  competent  man,  and  whose  con- 
duct does  him  credit,  then  informed  the  major  conmianding 
that  the  work  of  bailing  must  be  made  a  regular  thing  by 
the  regiment,  whereupon  the  major  issued  orders  to 
organize  the  regiment  into  two  reliefs  of  five  companies 
each,  to  work  two  hours  on  and  two  hours  off.  This 
was  done,  and  in  this  manner,  under  the  immediate 
direction  of  its  officers  and  under  military  discipline,  the 
bailing,  by  hand,  by  buckets  and  tubs  from  places  in  the 
engineers'  room,  and  by  barrels  hoisted  by  a  whip  from 
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two  hatches,  was  continued  by  the  regiment  without  inter- 
mission and  with  such  success  that  the  water  was  kept 
nearly  at  a  stand-still.  The  crew  of  the  vessel  were  for 
the  most  part  engaged  in  emptying  the  barrels  and  in 
the  navigation  of  the  vessel,  she  being  then  under  sail, 
but  poorly  equipped  for  that  purpose,  and  unable  to  hold 
her  course  upon  a  wind.  On  Sunday  night  a  sail  ap- 
peared in  sight,  when  guns  were  fired  and  rockets  sent 
up,  in  hopes  to  bring  her  to  their  assistance,  but  without 
avaU.  On  Monday  evening  a  light  was  made,  which 
proved  to  be  the  Timbalier  light,  some  forty-five  miles 
west  of  the  Mississippi  bar.  The  weather  was  then  fair, 
and  the  steamer  came  to  anchor  in  ten  fathoms  of  water, 
with  the  beach  in  plain  sight.  Soon  after  the  lights  of  a 
vessel  were  seen  and  signals  of  distress  were  again  made, 
which  brought  to  their  aid  the  steamer  Morgan.  Prom 
this  steamer  the  true  position  of  the  Merrimac  was 
learned  and  more  buckets  procured,  and  at  the  request 
of  the  master,  the  Morgan  lay  by  her  during  the  night, 
and  next  morning  took  her  in  tow,  and  towed  her  to  the 
bar,  on  which  she  at  once  grounded  at  four  P.  M.,  Tues- 
day. Up  to  this  hour  the  bailing  had  been  continued  by 
the  men  of  the  regiment,  directed  by  its  officers,  without 
cessation,  night  or  day.  The  labor  had  been  severe  and 
exhausting ;  some  of  the  officers  were  without  sleep  for 
three  nights  ;  the  water  gave  out,  and  was  only  supplied 
by  a  shower  of  rain  which  fell.  No  regular  meals  were 
served,  and  the  men  would  drop  asleep  as  soon  as  relieved, 
and  were  often  with  difficulty  roused  again  by  their 
officers,  who  went  around  for  the  purpose  twenty  minutes 
before  each  relief  was  to  be  put  to  work.  When  the 
vessel  anchored  off  the  Timbalier  light  her  position  was 
unknown  to  the  master ;  but  the  beach  was  in  plain  sight, 
and  while  at  anchor  the  water  was  smooth,  so  that  the 
steamer  could  have  been  beached  and  the  men  could 
have  been  landed  in  the  boats.  No  effort  was  made  to 
abandon  her,  but,  on  the  contrary,  the  major  stationed 


204  U.  S.  DISTRICT  COURT  REPORTS. 

The  Steamer  Merrimac. 

guards  at  the  boats  to  prevent  any  resort  to  them  for 
that  purpose  by  any  one,  and  his  men  were  kept  bailing, 
the  regiment  working  with  the  regularity  of  a  machine ; 
and,  so  far  as  the  leak  was  concerned,  effectually  supply- 
ing the  place  of  the  engine  which  had  been  stopped  by 
the  water,  only  ceasing  when  the  steamer  reached  a 
place  of  safety  on  the  bar,  within  reach  of  the  steam 
pumps,  whence  she  was  towed  to  her  dock. 

JSmersan  <6  Qood/rich^  W.  B.  Beebe,  and  E.  C.  Benedict^ 
for  the  libellants,  cited  the  following  authorities :  2 
Pars.  Mar.  Law,  601,  602 ;  Walters  v.  Newman,  3  B.  c& 
Pi  612,  and  cases  cited;  The  Great  Eastern,  11  LaM> 
Times  Bep.  N.  S.  p.  516 ;  The  Joseph  Harvey,  1  C.  Boh. 
307. 

Spencer,  Hoes  <&  Metcalf,  and  C.  A.  BapaUo,  for  the 
claimants  cited  the  following  additional  authorities : 
ConTdin^s  Adm.  vol.  2,  p.  345,  348 ;  Abbott  on  Shipping 
(6  Am.  ed.),  p.  669 ;  The  Neptune,  1  Hagg.  236 ;  The 
Branston,  2  Hagg.  3 ;  The  Two  Friends,  1  C.  Bob.  285 ; 
The  Salacia,  2  Hagg.  263  ;  The  Hope,  3  Hagg.  423 ;  The 
Cora,  2  Wash.  C.  C.  Bep.  p.  87 ;  The  Vrede,  1  Vem. 
Lush.  322. 

Benedict,  J.  It  cannot  be  disputed  that  this  valu- 
able steamer,  with  her  cargo,  was  in  a  position  of  very 
great  peril,  from  which  it  was  rescued  by  severe  and 
exhausting  labor  performed  by  the  libellants.  But  while 
the  service  is  admitted,  it  is  contended  that  the  case  is 
not  one  where  salvage  can  be  awarded.  The  main 
objection  of  many  which  have  been  ably  presented  by 
the  claimants,  is  that  the  persons  who  performed  the 
service  in  question  were  passengers,  and  that  the  service 
consisted  of  ordinary  physical  labor,  within  the  line  of 
the  duty,  which,  as  passengers,  they  owed  to  the  ship. 
To  this  objection  it  is  answered  by  the  other  side  that 
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the  circumstances  attending  the  rendition  of  the  service 
were  extraordinary,  and  the  labor  performed  was  not 
such  as  is  included  in  a  passenger's  duty,  and,  further, 
that  the  libellants  were  not  passengers  within  the  mean- 
ing of  the  rules  regarding  salvage.  The  fact  that  a  large 
steamer  leaking  as  this  one  was,  with  from  seven  to  ten 
feet  of  water  in  her  hold,  was  kept  afloat  for  the  space  of 
four  days  and  three  nights  by  the  process  of  hand  bail- 
ing, is  undoubtedly  an  extraordinary  occurrence,  made 
possible  in  this  case  only  by  the  circumstance  that  this 
large  number  of  men  were  kept  constantly  at  work  and 
with  great  efficiency  by  the  powerful  aid  of  military  dis- 
cipline, judiciously  but  firmly  applied  by  the  officers  of 
the  regiment ;  but  it  may  admit  of  doubt  whether  the 
circumstances  were  such  as  to  change  the  character  of 
the  service  and  take  it  out  of  the  category  of  ordinary 
labor,  which  it  is  said  may  be  required  of  a  passenger 
belonging  to  a  ship  which  is  in  danger. 

The  determination  of  this  question  is  unnecessary  in 
the  present  case,  inasmuch  as  I  am  of  the  opinion  that 
the  libellants  did  not  sustain  that  relation  to  this  steamer 
which  is  designated  by  the  word  **  passenger"  in  the  rules 
applied  to  salvage  demands.  The  reason  of  the  rule 
in  question  indicates  the  class  of  persons  to  which  it 
relates.  Passengers  are  not  allowed  salvage  reward  for 
ordinary  labor  performed  by  them  in  savmg  their  ship,  be- 
cause such  labor  is  made  the  duty  of  the  passenger  by  the 
pre-existing  cohtract  under  which  he  connected  himself 
with  the  ship.  (3  Kent,  314.)  Manifestly  such  a  duty, 
the  liability  to  which  and  the  extent  of  which  must  vary 
according  to  the  voyage,  the  character  and  outfit  of  the 
vessel,  the  competency  of  her  master,  and  many  other 
like  circumstances  peculiar  to  each  case,  can  only  arise 
out  of  a  voluntary  agreement.  The  duty  rests  in  contract 
It  is  a  "covenanted  allegiance:"  the  pre-existing  cove- 
nant spoken  of  by  Lord  Stowell.  (The  Neptune,  1  Hogg. 
236.)    This  being  so,  I  am  unable  to  see  how  the  libel- 
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lants  are  to  be  considered  as  within  the  rule.  They 
made  no  contract  with  the  ship,  had  no  power  of  selec- 
tion of  the  ship,  or  the  voyage  even.  They  paid  no  pas- 
sage money  and  incurred  no  liability  for  any.  They 
acquired  no  right  of  action  against  the  ship  in  case  of 
failure  to  transport  them.  They  were  not  fed  or  furnished 
by  the  ship,  and  had  no^interest  whatever  in  being  trans- 
ported in  her,  but  were  men  simply  compelled  by  the 
orders  of  their  superior  officers  to  go  on  board  this 
vessel  at  a  certain  time,  to  leave  again  whenever  ordered 
by  their  officers.  The  government,  it  is  true,  had  con- 
tracted with  the  ship  for  the  transportation  of  this  body 
of  troops  from  New  Orleans  to  New  York,  and  to  pay  for 
their  transportation,  but  privity  of  contract  between  the 
men  and  the  ship,  which  would  make  ordinary  labor  for 
the  ship  in  distress  a  duty,  is  wanting.  That  the  position 
of  these  men  on  board  was  not  considered  by  the  master 
to  be  that  of  ordinary  passengers  is  apparent  from  the 
fact  in  evidence  that  the  master  issued  no  orders  to  them, 
and  did  not  undertake  to  direct  their  labors,  but  applied 
to  the  commanding  officer  of  the  regiment  to  issue  his 
orders  and  to  keep  them  to  the  work  under  his  direction. 
This  view  is  also  confirmed  by  the  circumstance  which, 
although  not  recollected  by  the  master,  is  proved  by 
Major  Bumstead,  the  commanding  officer,  whose  appear- 
ance and  mode  of  giving  his  evidence  add  weight  to  his 
statement,  that  when  the  master  first  sj)oke  to  him  of 
the  likelihood  of  being  compelled  to  call  upon  him  for 
men  to  assist  in  bailing,  he  said  that  the  men,  of  course, 
should  be  paid.  But  it  is  said  that  the  men  were  not  the 
crew  or  the  cargo,  and,  therefore,  must  have  been  pas- 
sengers. This  does  not  follow.  A  man  may  personally 
be  on  board  a  ship  and  be  neither  master,  crew,  nor  cargo, 
and  yet  not  sustain  the  legal  relation  of  passenger,  as 
was  held  by  Dr.  Lushington  in  the  case  of  the  Hanna, 
Law  Times  Eep.  vol.  15,  p.  334.  My  conclusion,  there- 
fore, is  that  the  service  performed  by  the  libellanta 
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cannot  be  held  to  have  been  performed  by  them  in 
the  line  of  any  duty  as  being  passengers.  Having 
thns  disposed  of  the  main  question,  it  is  only  neces- 
sary to  say  that  the  other  objections  raised  by  the 
claimants,  have  been  heretofore  passed  on  by  the 
court.  The  fact  that  they  were  soldiers  and  in  peculiar 
relations  to  the  government,  is  no  defence,  as  many 
cases  in  the  books  will  show.  That  they  saved  their 
own  lives  with  the  ship  does  not  bar  them  from  reward, 
nor  is  it  good  ground  of  objection  that  they  did  only 
what  was  their  bounden  duty  as  men.  It  is,  indeed,  the 
bounden  duty  of  every  man  to  labor  when  he  can  to  save 
the  lives  and  property  of  his  fellow  man.  And  it  is  to 
encourage  the  performance  of  this  duty  that  the  mari- 
time law,  out  of  considerations  of  public  policy,  awards 
compensation  for  its  performance.  Performance  of  a 
duty  imposed  by  contract  is  not  rewarded,  but  services 
rendered  in  pursuance  of  the  dictates  of  humanity,  and 
prompted  by  a  desire  to  perform  the  obligations  which 
attach  to  every  man,  these  are  the  very  services  which, 
when  they  result  in  the  saving  of  property,  are  rewarded 
by  a  court  of  admiralty.  Again,  it  is  said,  that  the 
services  involved  no  risk,  enterprise,  or  disinterestedness, 
and  that  these  are  necessary  characteristics  of  every 
salvage  service.  The  rule  is  stated  too  broadly.  (The 
Clifton,  3  Hagg.  121 ;  The  Enterprise,  Shipping  Oazetie^ 
1854 ;  The  Black,  Shippmg  Gazette^  1854 ;  The  Purissima 
Conception,  3  W.  Boh.  184.)  And  besides,  this  service 
was  not  wholly  wanting  in  these  characteristics.  The 
labor  here  performed  might  well  involve  risk  to  health, 
and  certainly  the  mode  of  its  performance  under  the 
circimistances,  displayed  much  patience,  willingness,  and 
subordination. 

The  case  presents  another  feature  which  is  entitled 
to  notice  here.  It  appears  in  evidence  here,  that  when 
the  steamer  reached  the  place  where  she  anchored,  the 
beach  was  in  plain  sight.    The  weather  was  then  fine, 
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and  the  sea  soon  became  smooth.  The  steamer  could 
then  have  been  beached,  or  the  troops  landed  in  the 
boats ;  instead  of  which,  guards  were  stationed  at  the 
boats  by  the  major  commanding,  to  prevent  any  one 
from  attempting  to  resort  to  them,  and  the  men  were 
kept  at  the  exhausting  labor  all  that  night  and  during 
the  next  day,  and  until  the  steamer  was  safely  grounded 
on  the  Mississippi  bar.  This  labor,  performed  after  the 
steamer  came  to  anchor,  was  for  the  sole  purpose  of  sav- 
ing the  ship  and  cargo.  Had  the  bailing  been  stopped, 
the  steamer  would  have  sunk  and  been  lost,  although 
the  lives  of  those  on  board  would  have  been  saved.  And 
this  labor  was  willingly  performed  by  men  who  were 
already  worn  with  labor,  want  of  sleep,  and  proper  food, 
and  who  had  the  physical  power  to  control  the  ship  as 
well  as  their  own  actions.  This  feature  of  the  case 
might  justify  an  award  to  the  libellants,  even  if  they  had 
been  passengers  belonging  to  the  ship  by  virtue  of  a  pas- 
senger contract ;  but  I  do  not  rest  my  decision  upon  this 
ground,  but  upon  the  ground  that  the  libellants  were 
not  passengers,  within  the  meaning  of  the  rule  which 
denies  compensation  to  passengers,  and  are  consequently 
entitled  to  a  proper  reward  for  the  labor  they  performed, 
and  I  deem  the  considerations  of  public  policy,  upon 
which  the  whole  doctrine  of  salvage  rests,  to  be  fully 
applicable  to  the  present  case,  and  to  require  that  the 
good  order,  patience,  and  willingness  with  which  this 
large  body  of  men — soldiers  as  they  were,  with  arms  and 
the  power  to  provide  as  they  pleased  for  their  own 
safety— labored  constantly  to  keep  the  ship  afloat,  should 
be  recognized  in  a  court  of  admiralty.  There  remains 
to  determine  the  amount  proper  to  be  awarded.  Upon 
this  question,  as  the  case  is  peculiar,  not  only  in  some  of 
the  circumstances  attending  the  service,  but  in  the 
number  of  persons  claiming  to  be  rewarded,  and  as  no 
argument  upon  this  point  is  submitted  in  behalf  of  the 
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claimants,  I  desire  before  determining  it  to  hear  the 
views  of  counsel.* 


JTTNE,  1867. 

THE  OIEOASSIAN. 

Lien.  — Stevedore's  Work. — Jurisdiction. 

Where  a  libel  was  filed  to  recover  for  stevedore's  services,  and  exceptions  were 
filed  to  it  on  the  ground  that  the  services  were  not  maritime,  and  therefore  the 
claim  was  not  within  the  jurisdiction, 

Hdd,  That  though  the  court  would  be  disposed,  if  the  question  were  a  new  one, 
to  hold  that  such  services  were  maritime,  yet  as  the  question  had  been  repeat- 
edly determined  otherwise  in  the  Southern  District,  the  law  of  those  decisions 
would  be  followed  until  modified  by  concurrent  action  on  the  part  of  both 
courts,  or  by  the  Circuit  Court  on  appeal. 

The  libel  in  this  case  was  filed  by  James  Adams  to 
recover  for  stevedore  services  performed  in  taking  in, 
storing,  and  in  breaking  out  and  landing  cargo  of  the 
steamer  Circassian.  Exceptions  were  filed  to  it  npon  the 
ground  that  the  services  were  not  of  a  maritime  charac- 
ter, and  not  within  the  jurisdiction  of  the  court. 

For  libellant,  Mr.  O'SuUivan. 

For  claimant,  T.  E.  SUnmwn. 

BEiinBDiOT,  J.    I  confess  that  I  have  never  been  able 

*  On  hearing  counsel,  the  court  fixed  the  amount  of  salvage  at  two  months' 
pay  for  each  (^cer  and  man,  according  to  the  rate  received  by  them  in  the 
military  service.  There  were  three  hundred  and  fifty-one  persons  who  appeared 
as  libeUanta  in  the  suit  The  vessel  was  valued  at  two  hundred  and  fifty  thou- 
sand dollars,  and  the  amount  of  salvage  decreed  was  twenty  thousand  Hre  hundred 
and  thirteen  doDan.  No  appeal  was  taken  from  the  decree. 
14 
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to  see  any  sound  distinction  between  the  nature  of  the 
services  performed  in  stowing  and  breaking  out  the  cargo 
of  a  ship,  and  the  services  performed  in  its  transportation. 
The  stowage  and  the  landing  of  the  cargo  form  a  neces- 
sary part  of  the  contract  of  affreightment.  Without  the 
performance  of  this  duty  no  freight  can  be  earned.  The 
safety  of  the  ship  and  of  the  cargo  depends  in  a  great 
measure  upon  the  care  and  skill  displayed  in  the  i>er- 
formance  of  this  duty,  and  for  its  non-performance  in 
a  proper  manner  the  ship  is  liable  in  the  admiralty.  It 
is  a  service  which,  when  jierformed  by  the  crew,  as  is 
frequently  the  case,  is  considered  a  maritime  service, 
and  compensated  in  the  admiralty  under  the  name  of 
wages.  And  when  not  performed  by  the  crew,  it  de- 
volves upon  a  class  as  clearly  identified  with  maritime 
afEairs  as  are  the  mariners,  and  fitted  for  the  duty  by  a 
special  and  peculiar  experience. 

These  considerations  seem  to  me  sufficient  to  estab- 
lish the  maritime  character  of  the  service,  and  to  bring 
it  within  the  admiralty  and  maritime  jurisdiction  of  the 
District  courts,  and  were  the  question  a  new  one  I  should 
so  hold. 

But  I  do  not  feel  at  liberty  to  follow  my  individual 
opinion ;  for,  although  the  question  is  now  for  the  first 
time  presented  in  this  district,  it  has  been  repeatedly 
decided  by  Judge  Betts  adversely  to  the  jurisdiction, 
and  when  a  question  frequently  arising  in  the  past  has 
been  thus  settled,  so  far  as  the  District  Court  is  con- 
cerned, by  decisions  in  the  Southern  District,  I  consider 
it  to  be  my  duty  to  declare  the  same  law  here,  until  the 
rule  shall  be  modified  by  concurrent  action  on  the  part 
of  the  two  District  courts,  or  by  the  Circuit  Court  on  ap- 
peal. 

The  exception  is  therefore  allowed,  but  without  costs, 
and  leave  given  the  libellant  to  file  an  amended  libel 
within  ten  days. 
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THE  FEEEY  BOAT  NEW  TOEK. 

Collision  in  East  Eivsr. — Eyidsnos. 

Where  a  bark  in  tow  of  a  steamtug  was  injured  by  a  ooUiaion  with  a  ferry  boat, 
on  a  clear  day,  the  yeissels  having  seen  each  other  at  abundant  distance  to  hare 
avoided  each  other,  and  the  testimony  was  in  conflict ;  but  the  man  at  the 
wheel  of  the  bark  was  not  called,  nor  his  absence  accounted  for,  while  the  man 
in  charge  of  the  tug  testified  that  the  ferry  boat  did  not  stop,  though  under  full 
headway,  till  she  was  within  ten  feet  of  the  bark,  and  then  did  net  reverse  her 
engine, 

Hddy  That  such  a  collision  must  have  been  the  result  of  carelessness. 

That  the  statement  of  the  man  from  the  tug  must  be  incorrect ;  such  a  blow  would 
have  produced  far  other  injuries,  and  the  statement  is  a  case  of  gross  exagger- 
ation. 

That  such  a  tendency  to  misdescribe,  causes  mistrust  in  the  libellanf  s  case;  and  a 
decree  will  not  be  rendered  in  his  favor  on  such  testimony. 

This  was  an  action  by  Lewis  Foster,  owner  of  the  bark 
Free  Trade,  to  recover  for  injuries  sustained  by  the  bark 
in  a  collision  with  the  ferry  boat  New  York,  on  the  28th 
of  October,  1865. 

The  accident  happened  in  the  harbor  of  New  York,  off 
the  South  Ferry  slip,  on  the  New  York  side,  on  the 
morning  of  a  clear  day.  The  tide  was  young  flood,  the 
wind  light,  and  the  vessels  in  no  way  embarrassed  by 
other  vessels. 

The  witnesses  on  both  sides  agreed  that  the  ferry-boat 
was  heading  for  her  slip,  and  that  the  bark,  having  a 
steamtug  upon  her  starboard  quarter,  was  being  towed 
out  of  the  Bast  Eiver  on  a  westerly  course,  across  the 
mouth  of  the  slip,  and  at  right  angles  with  the  direction 
of  the  ferry  boat. 

The  evidence  also  showed  that  the  bark  was  struck 
upon  her  larboard  side,  amidships. 
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As  to  the  other  elements  of  the  case,  the  evidence 
was  in  (toect  conflict.  The  witnesses  for  the  ferry-boat 
declared  that  the  ferry  boat  had  stopped  before  the  ap- 
proach of  the  bark,  and  lay  in  the  river  waiting  for 
another  ferry  boat  to  vacate  the  slip ;  that  the  bark  came 
down  inside  the  ferry  boat  and  where  there  was  plenty  of 
room  for  her  to  pass  in  safety,  and  that  instead  of  keeping 
her  conrse,  when  near  the  ferry  boat  the  bark  sheered  off 
toward  her,  upon  seeing  which  the  ferry  boat  instantly 
backed,  but  the  sheer  of  the  bark  wa^  so  sudden  that  she 
came  upon  the  ferry  boat  before  the  latter  had  time  to 
back  out  of  her  way.  The  witnesses  for  the  bark  denied 
the  sheer  or  any  other  change  of  course,  and  said  that 
the  ferry  boat  was  on  a  course  at  right  angles  to  the 
course  of  the  bark,  and  that  she  kept  her  course  and 
speed  until  the  moment  of  a  collision,  when  she  brought 
up  square  upon  the  starboard  side  of  the  bark. 

For  libellant,  A.  J.  Heath. 

For  claimants,  B.  D.  SiUima/n. 

Benedict,  J.  It  is  manifest  that  this  collision,  hap- 
pening as  it  did  on  a  clear  day,  between  two  vessels 
which  saw  each  other  at  abundant  distance  to  avoid 
accident,  was  the  result  of  carelessness,  but  where  the 
negligence  was  is  not  clear.  I  notice  this,  however,  that 
the  man  at  the  wheel  of  the  bark,  who  from  his  position 
and  duty  would  be  best  able  to  say  whether  the  course  of 
the  bark  was  or  was  not  changed,  as  charged  by  the 
claimant,  is  not  called  as  a  witness,  nor  is  any  attempt 
made  to  account  for  his  absence,  while  the  person  in 
charge  of  the  tug,  and  who  was,  as  he  said,  responsible 
for  the  movements  of  the  bark,  is  positive  in  the  asser- 
tion that  he  saw  the  ferry  boat  all  the  time ;  that  she 
was  under  full  headway,  and  did  not  check  her  speed  till 
within  about  ten  feet  of  the  bark's  side,  when  she  first 
stopped  her  engine  but  did  not  reverse. 
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This  statement,  flatly  contradicted  by  the  men  on  the 
ferry  boat,  must  be  wholly  incorrect.  A  ferry  boat  like 
the  New  York  approaching  the  bark  head  on,  and  keep- 
ing full  speed  till  within  a  few  feet,  would  have  produced 
results  far  different  from  the  injuries  caused  here.  This 
is  a  case  not  of  miscalculation  of  distances  or  wrong 
estimate  of  time,  but  as  it  seems  to  me  of  gross  exagger- 
ation on  the  part  of  a  most  important  and  intelligent 
witness  in  charge  of  the  injured  vessel,  and  from  whom 
the  court  was  entitled  to  receive  a  frank  and  accurate 
account  of  what  took  place. 

The  exhibition  of  such  a  tendency  to  misdescribe  the 
occurrence,  makes  me  distrustful  of  the  libellant's  case, 
and  unwilling  to  render  a  decree  upon  such  testimony. 

I  shall  therefore  dismiss  the  libel  and  leave  the  libel- 
lant  to  prove  his  case,  if  he  can,  before  the  appellate 
court,  by  calling  his  wheelsman  and  some  of  the  many 
passengers  who  saw  the  accident,  and  who  may  be  able 
to  give  reliable  information  as  to  what  was  the  action  of 
the  two  vessels  on  the  occasion  in  question. 
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JUNE,  1867. 

FOUE  OASES  SILK  EIBB0N8,    MAEKBD  S.  &0., 
1208,  1210,  1211,  1213. 

Praoticb. — BoyDiNO  Goods  Seized  in  Warehouse. — Valuatjon. — 

Duties. 

Wbere  ^ods  which  had  been  entered  for  warehouse  were  libelled  by  the  United 
States  as  forfeited,  and  were  attached  by  the  marshal  under  the  process  while 
still  in  warehouse,  and  the  owners  filed  a  claim  to  them,  and  presented  a  petition 
to  the  court  praying  that  the  goods  be  appraised  at  their  cash  value,  less  the 
duties,  that  they  might  be  bonded  in  accordance  with  the  eighty-ninth  section 
of  the  Act  of  March  2d,  1799  (1  Stat  at  Large,  696) : 

Held,  That  the  practice  of  giving  the  bond  in  such  cases,  in  the  amount  of  the 
value  of  the  property,  less  the  duties,  is  correct,  and  will  continue  to  be  the 
practice  of  this  court  till  overruled  by  superior  authority. 

The  case  of  the  United  States  v.  Segars,  Mayoz  et  al.  claimants  (16  LegcU  LiUUi- 
gencer,  888),  commented  on. 

This  was  a  petition  by  Sarasin  &  Co.,  of  Bale,  Switzer- 
land, the  owners  and  claimants  of  the  goods  proceeded 
against  in  this  suit,  praying  for  an  order  that  the  goods 
be  appraised  at  their  cash  value  in  the  city  of  New  York, 
less  the  duties  legally  chargeable  thereon;  and  that, 
uxK>n  filing  such  appraisement  and  a  certificate  from  the 
collector  and  naval  oflicer  of  the  port  of  New  York,  that 
the  duties  on  the  goods  have  been  paid,  or  secured  to  be 
paid,  the  goods  be  delivered  to  the  claimants,  on  their 
executing  to  the  United  States  a  bond,  with  sureties, 
according  to  the  statute  in  such  case  made  and  pro- 
vided. 

The  goods  were  imported  in  August,  1866,  and  enter- 
ed for  warehouse  under  the  acts  of  August  6th,  1846  (9 
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U.  8.  Stat,  at  Large,  53),  March  28th,  1854  (10  Id.  270), 
and  March  14th,  1866  (14  Id.  8).  The  general  provisions 
of  those  acts  are,  that  goods  entered  for  warehouse  may 
remain  in  warehouse,  under  bond,  for  a  limited  time, 
without  the  payment  of  duties,  subject  to  withdrawal 
for  consumption  on  payment  of  duties,  and  to  withdraw- 
al for  re-exportation  without  payment  of  duties.  The 
bond  under  which  the  goods  are  warehoused,  is  a  bond  to 
secure  the  proper  duties  and  expenses,  to  be  ascertained 
on  the  entry  for  warehousing  (Act  of  August  30th,  1842, 
§  12,  as  amended  by  Act  of  August  6th,  1846,  §  1, 
9  U.  8.  8tat.  at  Large,  53).  In  the  present  case,  such 
bond  was  given.  Afterward,  and  in  October,  1866,  the 
goods,  while  still  in  warehouse,  were  seized  by  the  col- 
lector as  forfeited,  under  the  provisions  of  the  fourth 
section  of  the  act  of  May  28th,  1830  (4  U.  8.  8tat.  at  Large, 
410),  and  the  first  section  of  the  act  of  March  3d,  1863 
(12  Id.  737).  A  libel  of  information  was  filed  by  the 
United  States,  and  the  goods  were  attached  by  the 
marshal,  and  were  in  his  custody.  A  claim  to  the  goods 
had  been  filed  by  the  petitioners. 

This  application  was  founded  on  the  eighty-ninth  sec- 
tion of  the  act  of  March  2d,  1799  (1  Id.  696),  which  provides 
that,  on  the  prayer  of  any  claimant  of  goods  so  seized 
and  prosecuted,  for  their  delivery  to  him,  the  goods  shall 
be  appraised ;  and  if,  on  the  return  of  the  appraisement, 
"the  claimant  shall,  with  one  or  more  sureties,  to  be 
approved  of  by  the  court,  execute  a  bond  in  the  usual 
form  to  the  United  States,  for  the  payment  of  a  sum 
equal  to  the  sum  at  which  the  *  *  *  goods  *  *  *  so  prayed 
to  be  delivered  are  appraised,  and  moreover,  produce  a 
certificate  from  the  collector  of  the  district  *  *  *  and  of 
the  naval  officer  thereof,  if  any  there  be,  that  the  duties 
on  the  goods  *  *  *  so  claimed  have  been  paid  or  secured 
in  like  manner  as  if  the  goods  *  *  *  had  been  legally 
entered,  the  court  shall  by  rule  order  such  *  *  *  goods 
*  *  *  to  be  delivered  to  the  said  claimant."    The  statute 
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merely  provides  that  the  goods  shall  be  appraised,  and 
that  the  bond  shall  provide  for  the  payment  of  a  sum 
equal  to  the  sum  at  which  the  goods  are  appraised.  The 
claimants  insisted  that  the  court  should  order  the  goods 
to  be  appraised  at  their  cash  value  in  the  city  of  New 
York,  less  the  duties  legally  chargeable  thereon,  and 
that  the  bond  should  be  a  bond  for  the  payment  only  of 
such  cash  value,  less  such  duties.  The  district  attor- 
ney, representing  the  government,  insisted  that  the 
goods  should  be  appraised  at  their  cash  value  in  New 
York,  without  any  deduction  of  such  duties,  and  that  the 
bond  should  be  given  accordingly.  The  question  to  be 
determined  by  the  court  was,  which  was  the  proper  course 
of  procedure. 

It  was  made  known  to  the  court,  that  under  instruc- 
tions from  the  Treasury  department,  the  officers  of  the 
customs  had  been,  for  about  six  months  previous,  requir- 
ing appraisements  and  bonds,  in  cases  like  the  present 
one,  for  the  value  of  the  goods,  without  any  deduction  of 
the  duties.  Such  procedure  was  said  to  be  generally 
acquiesced  in  by  the  claimants  of  property  seized,  but 
the  present  application  was  brought  before  the  court  for 
the  purpose  of  obtaining  an  adjudication  as  to  the  cor- 
rect practice. 

For  the  United  States,  8.  G.  Courtney,  U.  S.  District 
Attorney,  and  Thomas  Sinions. 

For  claimants,  Sujbiey  Webster. 

BiiATCHFOBD,  J.  This  question  has  heretofore  been 
presented  to  this  court  in  at  least  two  cases,  in  which 
orders  for  bonding  were  made  in  accordance  with,  the 
views  urged  by  the  claimants.  One  of  the  cases  was 
that  of  The  United  States  v.  1.406  Boxes  of  Sugar, 
marked  L.  V.  H.  &  Co.,  in  which,  February  25th,  1862, 
an  order  was  made  by  this  court  (Judge  Betts),  that  the 


SOUTHERN  DISTRICT  OF  NEW  YORK.  217 

Four  Cases  Silk  Ribbons,  Murked  S.  &  C,  1208,  1210,  1211,  1218. 

property  be  bonded  at  its  market  value,  less  the  duties. 
But  no  minutes  of  any  argument  of  the  question  before 
the  court  and  no  written  opinion  are  found.  The  second 
case  referred  to  was  that  of  The  United  States  v.  1,382 
Hogsheads  of  Sugar,  Charles  Luling,  claimant,  in  which, 
March  22d,  1862,  an  order  was  made  by  Judge  Betts,  that 
the  goods  seized  be  bonded  by  the  claimant  at  their 
appraised  value  in  this  market,  exclusive  of  the  duties. 
In  an  opinion  delivered  in  this  court,  by  Judge  Smalley, 
in  that  case,  in  June,  1862,  on  a  motion  made  by  the 
United  States  to  set  aside  an  order  releasing  the  goods 
from  custody,  it  is  stated  that  the  question  decided  by 
Judge  Betts,  by  the  order  of  March  22d,  1862,  was  argued 
before  him,  and  that,  after  full  consideration,  he  held 
that  the  bond  should  be  for  the  value,  less  the  duties. 
But  in  that  case,  as  in  the  other,  no  minutes  of  the  argu- 
ment of  the  question  before  Judge  Betts  are  found,  nor 
does  the  subject  appear  to  have  been  disposed  of  by  him 
in  a  written  opinion.  The  motion  before  Judge  Smalley 
in  the  case,  turned  upon  other  points  than  the  one  now 
presented  for  consideration.  This  court  is,  therefore, 
now  asked  to  review  the  subject,  and  settle  the  course  of 
practice  for  this  district. 

Under  the  acts  on  which  the  libel  in  this  case  is 
founded,  the  penalty  imposed  is  the  forfeiture  of  the 
goods.  If  the  goods  are  not  warehoused,  but  are  entered 
for  consumption  and  the  duties  on  them  are  paid, 
and  they  are,  when  seized,  in  the  hands  of  the  importer, 
he  loses,  if  the  goods  are  forfeited,  the  duties  which  he 
has  paid,  and  the  goods  also.  As  the  duties  on  the 
goods  have  been  paid,  those  duties  enter  as  an  element 
into  the  value  of  the  goods  at  the  time  of  their  seizure ; 
and  the  government,  in  availing  itself  of  the  provisions  of 
the  ninetieth  section  of  the  Act  of  March  2d,  1799,  in  case 
the  goods  are  condemned  and  not  delivered  on  bond  to  a 
claimant,  and  selling  the  goods  at  auction  to  the  highest 
bidder,  receives  the  market  value  of  the  goods,  of  which 
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value  the  duties  form  a  part.  The  govemment  receives 
just  what  the  importer  loses.  If,  after  the  government, 
under  such  circumstances,  seizes  the  goods  for  forfeiture, 
they  are  bonded  at  their  market  value,  then,  in  case  they 
are  condemned,  the  govemment  receives  and  the  im- 
porter loses  the  same  amount  as  if  they  were  not  bonded, 
that  is,  the  duties  which  have  been  paid,  and  the  value  of 
the  goods  in  market,  into  which  value  the  duties  enter  as 
a  constituent  part. 

If  the  duties  on  the  goods  have  not  been  paid,  and  the 
goods  are,  when  seized,  in  warehouse  under  the  ware- 
housing acts,  with  a  bond  to  secure  the  duties,  the  prop- 
erty is  in  a  very  different  situation  from  that  which  it 
is  in  when  it  is  not  warehoused,  but  is  seized  in  the  hands 
of  the  importer,  after  a  consumption  entry  and  after  the 
payment  of  duties.  The  interpretation  uniformly  given 
to  the  eighty-ninth  section  of  the  Act  of  March  2d,  1799,  is 
that  the  sum  at  which  the  property  seized  is  to  be  apprais- 
ed is  its  value  as  of  the  time  and  place  of  seizure.  The 
theory  is,  that  the  government  is  entitled,  on  a  forfeiture 
and  condemnation,  to  the  value  of  the  property  as  it 
stood  at  the  time  of  the  seizure — at  the  time  it  thus  came 
into  the  hands  of  the  govemment.  When  the  property 
is  not  warehoused,  but  is  seized  after  a  consumption 
entry,  and  after  the  duties  on  it  have  been  paid,  and  is 
then  condemned,  this  theory  is  carried  out  by  causing 
the  importer  to  lose  and  the  govemment  to  receive, 
either  by  a  sale  of  the  property,  or  by  a  suit  on  the  bond 
given  to  procure  its  release  after  arrest,  what  was  its 
value  as  it  came  into  the  possession  of  the  government 
at  the  time  of  its  seizure.  It  is  true  that,  under  such 
circumstances,  the  govemment  receives,  on  the  con- 
sumption entry,  the  duties  on  the  property,  and  jbhat 
afterward  those  duties  enter  into  the  price  or  value 
which  the  government  receives  for  the  property,  after  it 
is  condemned ;  and  thus,  according  to  a  form  of  speech, 
the  govemment  may  be  said  to  receive,  and  the  importer 
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to  pay,  the  amount  of  the  duties  twice.  But  this  is  a 
fallacy.  The  duties  are  first  paid  as  duties  on  the  con- 
sumption entry,  and  then  the  property  becomes  part  of 
the  common  stock  of  the  country,  and  enters  into  its 
markets,  and  has  a  merchantable  value,  composed  of  all 
the  elements  which  go  to  make  up  such  value,  such  as 
cost  of  manufacture,  freight,  commissions,  duties,  mer- 
cantile profit,  and  other  items.  That  value  it  is,  which, 
when  the  property  is  seized  under  such  a  state  of  facts, 
passes  from  the  importer  to  the  government ;  and  the 
importer  necessarily  loses  the  duties  he  has  paid,  and  the 
money  value  of  the  property,  which  otherwise  would 
have  gone  into  his  own  pocket — no  more  and  no  less. 
But  when  the  property  is  in  warehouse,  under  a  bond  to 
secure  the  duties,  it  is  there  subject  to  withdrawal  for 
consumption  on  payment  of  duties,  or  to  withdrawal  for 
re-exportation  without  payment  of  duties.  If  seized 
while  so  in  warehouse,  it  has,  at  the  time  of  seizure,  a 
value  composed  of  very  different  elements,  so  far  as  the 
question  now  under  consideration  is  concerned,  from 
those  which  compose  its  value  when  it  is  not  in  ware- 
house, but  is  seized  in  the  hands  of  its  importer, 
after  a  consumption  entry  and  after  the  payment  of 
duties.  If  sold  by  the  importer  while  so  in  warehouse 
under  bond,  the  duties  do  not  form  an  element  of  its 
price  or  value.  The  purchaser  pays  to  the  importer  the 
value  of  the  property,  not  including  any  duties,  and 
afterward  pays  the  duties  on  withdrawing  the  property 
for  consumption,  or  re-exports  it  without  paying  duties. 
The  property  cannot,  while  in  warehouse  under  bond  for 
the  duties,  be  put  into  market  for  consumption,  so  as  to 
have  the  duties  enter  as  an  element  into  its  value ;  and 
tf  it  is  withdrawn  for  re-exportation,  the  duties  can  never 
enter  into  its  value  in  any  market  in  this  country  under 
its  existing  importation.  These  views  show,  that  when 
proi>erty  in  warehouse  under  bond  for  duties  is  seized, 
the  duties  form  no  part  of  its  value  at  the  time  it  is 
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seized.  Now,  applying  the  remedies  which  the  law  gives 
to  the  government  to  this  state  of  facts,  these  conse- 
quences follow.  If  the  government  enforces  the  for- 
feitore,  and  the  property  is  not  released  on  bond,  but  is 
sold,  the  government  receives  for  .it,  by  putting  it  into 
market,  a  price  into  which  the  duties  enter  as  a  compo- 
nent part  (the  property,  when  sold,  being  put  into  com- 
petition with  other  property  of  the  same  kind  which  has 
paid  duties),  and  thus  the  government  receives  not  only 
what  was  the  value  of  the  property  to  the  importer  at 
the  time  of  the  seizure,  but  also  an  additional  value 
representing  the  amount  of  duties.  Thus,  the  govern- 
ment virtually  receives  the  duties  on  the  property,  and 
also  its  value  at  the  time  of  seizure.  It  receives  what 
the  importer  ought  to  lose,  namely,  the  value  of  the  prop- 
erty to  the  importer  at  the  time  of  its  seizure ;  and  it 
also  practically  receives  the  duties,  by  receiving  the 
same  price  for  the  property  which  it  would  bring  if  it  had 
paid  duties.  It  also  claims  the  right  to  enforce  against 
the  importer  the  bond  for  duties  given  on  the  entry  for 
warehouse.  If  it  should  be  allowed  to  enforce  that  bond, 
then,  in  such  case,  as  in  the  case  where  the  property  was 
condemned  and  sold  on  being  seized  while  not  in  ware 
house,  but  while  in  the  hands  of  the  importer,  after  a 
consumption  entry  and  after  the  payment  of  duties,  it 
would  seem  to  receive  the  amount  of  the  duties  twice. 
But  this  again  is  specious.  The  bond  for  duties  given 
by  the  importer,  if  enforceable,  would  be  enforced  by 
reason  of  the  voluntary  act  of  the  importer  in  giving  it. 
The  transaction  of  giving  such  bond,  and  any  rights  of 
the  government  under  it,  are  separate  and  distinct  from 
the  rights  acquired  by  the  government  by  virtue  of  any 
fraud  which  justifies  the  seizure  of  the  property.  As  to 
what  the  government  receives  as  representing  duties 
when  it  sells  the  property  in  market,  it  receives  that  as 
an  incident  of  sovereignty.  The  property  has  virtually 
been  imported  by  the  government  itself,  and  it  has  the 
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right  to  put  it  into  the  market,  and  all  it  receives  for  it, 
as  representing  duties  on  like  property,  is  clear  gain. 
But  such  gain  arises  from  the  principle  that  the  govem- 
ment  pays  no  duties  on  articles  import<ed  by  itself.  If 
the  government  imports  property  which  is  afterward  sold 
by  it,  it  receives  on  the  sale  a  price  into  which  the 
amount  of  duties  on  like  property,  when  imported  by  an 
individual,  enters  as  a  constituent  part,  and  the  gain 
thereby  accruing  to  the  government  is  an  inherent  inci- 
dent of  its  sovereign  right.  But,  although  the  course  of 
proceeding  in  the  case  of  a  sale  on  forfeiture  where  the 
goods  are  in  warehouse  under  bond,  may  bear  the  sem- 
blance of  giving  to  the  government  the  amount  of  the 
duties  on  the  property  twice,  in  addition  to  the  value  of 
the  property  to  the  importer  at  the  time  of  its  seizure, 
yet  the  importer  loses  nothing  but  what  was  the  value  to 
him  of  the  property  at  that  time ;  and,  if  the  bond  given 
by  him  for  the  duties  is  enforced,  he  loses  those  also. 

At  this  stage  comes  up  the  question  now  presented 
for  decision.  If  the  property  proceeded  against  in  this 
suit  is  released  on  a  bond  such  as  the  government 
insists  on— namely,  a  bond  for  the  value  of  the  property 
when  seized,  including  the  duties — and  the  property  is 
condemned  in  the  suit,  the  government  will  receive, 
under  such  bond,  not  only  the  value  of  the  property  to 
the  importer  at  the  time  of  seizure,  but  also  an  addition- 
al value,  representing  the  amount  of  the  duties ;  and, 
besides  that,  it  will  receive  the  duties  imposed  by  the 
collector,  in  case  the  goods  are  withdrawn  for  consump- 
tion. It  will  thus  receive,  in  all,  just  what  it  would 
receive  in  case  the  property  were  condemned  and  sold, 
on  its  seizure  while  not  in  warehouse,  but  while  in  the 
hands  of  the  importer,  after  a  consumption  entry,  and 
after  the  payment  of  duties.  And  it  will  not  receive  that 
fall  amount,  if  a  bond  for  the  value,  less  the  duties,  is 
given.  But  it  has  been  already  shown  that  the  ware- 
housing system  introduces  a  change,  to  the  full  benefits 
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of  which  the  importer  is  entitled.    Where  the  property 
is  not  warehoused,  the  govemment  receives  the  duties  ; 
and  if  it  afterward  seizes  and  condemns  the  property,  it 
receives  its  full  market  value.    If  the  proi)erty  is  ware- 
housed, and  then  seized,  condemned,  and  sold,  without 
being  delivered  to  the  claimant  on  bond,  the  govemment 
acquires  the  title  to  the  property,  and  sells  it  in  like 
manner  as  if  it  had  itself  imported  it.    But  in  case  such 
a  bond  as  the  govemment  claims  to  receive  in  the  pres- 
ent case  is  given,  the  importer  will,  as  we  have  seen^ 
lose,  if  the  property  is  condemned  in  the  suit,  not  only 
what  was  the  value  to  him  of  the  property,  in  warehouse^ 
at  the  time  of  its  seizure,  but,  in  addition,  a  sum  equal 
to  the  amount  of  the  duties  legally  chargeable  thereon ; 
and  if,  after  thus  bonding  the  property,  he  withdraws  it 
for  consumption,  he  must  pay  the  duties  on  it  in  cash  to 
the  collector,  notwithstanding  the  amount  of  them  has 
been  included  in  such  delivery  bond.    He  will  thus,  in 
case  of  a  condemnation,  lose  more  than  he  would  if  the 
property  were  not  delivered  to  him  on  bond,  but  were  to 
remain  in  the  hands  of  the  govemment,  and  be  sold  by 
it.    In  each  case,  the  same  offence  is  charged  and  has 
been  committed,  for  which  the  property  is  forfeited.    In 
each  case  the  property  is  in  warehouse,  under  bond  for 
the  duties.    The  merchandise  is  equally  guilty  in  each 
case  ;  but,  if  the  claimant  seeks  to  avail  himself  of  the 
privilege  of  bonding  his  property  when  it  is  seized  while 
in  warehouse,  he  cannot  do  so,  according  to  the  views 
urged  by  the  govemment,  without  imposing  upon  him- 
self a  liability,  in  case  the  property  is  condemned,  which 
he  will  not  incur  if  he  leaves  the  property  in  the  hands 
of  the  govemment.    Such  a  result  is  opposed  to  the 
spirit  and  intent  of  the  eighty-ninth  section  of  the  Act 
of  March  2d,  1799.    One  of  the  principal  points  involved 
in  the  case  before  referred  to,  decided  by  Judge  SmaUey, 
was,  whether  the  bonding  system,  provided  for  cases  of 
seizure  by  the  eighty-ninth  section  of  that  act,  applied 
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to  property  seized  while  in  warehouse.  He  decided  that 
it  did  so  apply,  and  that  it  was  the  intention  of  Oongress 
that  the  merchant  should  have  the  full  benefits  and  ad- 
vantages of  the  warehousing  system.  To  require  from 
him  such  a  bond  as  the  government  claims,  would  be  to 
deprive  hiiii  practically  of  the  benefit  of  bonding  ware- 
housed property  seized  and  prosecuted  while  in  ware- 
house. But  if  the  property  is  delivered  to  the  claimant 
on  a  bond  for  its  value  when  seized,  not  including  the 
duties,  then,  if  the  property  is  condemned  in  the  suit, 
the  importer  will  lose  the  same  amount  as  if  he  had  not 
bonded  the  property,  and  no  more ;  and  will  thus  have 
the  full  benefit  of  the  privileges  of  the  warehouse  sys- 
tem, and  the  full  benefit  of  the  system  of  bonding  pro- 
vided by  the  eighty-ninth  section  of  the  Act  of  1799. 

It  is  claimed  by  the  government  that  this  view  is 
contrary  to  the  decision  of  Judge  Oadwalader,  in  the 
District  <%urt  of  Philadelphia,  in  the  case  of  The  United 
States  V.  Segars,  Mayoz  and  others,  claimants  (16  Legal 
IntdUgencer,  388 ;  3  PMladelpMa  B&ptnis,  517).  It  does 
not  appear,  in  the  report  of  that  case,  that  the  property 
seized  was  in  warehouse.  The  question  before  the  court 
for  decision,  as  stated  in  the  opinion,  was  whether  the 
amount  of  regular  duties  payable  on  the  property,  if 
legally  entered,  was  to  be  deducted  by  the  appraisers  in 
ascertaining  the  value  for  which  the  delivery  bond  should 
be  given ;  or,  in  other  words,  whether,  in  case  of  con- 
demnation, t]|e  claimant  should  lose  the  amount  of  those 
duties,  as  well  as  the  value  of  the  property  forfeited. 
The  court  does  not,  in  its  opinion,  allude  to  the  ware- 
housing acts,  or  discuss  the  question  in  reference  to  prop 
erty  seized  while  in  warehouse.  It  lays  down  the 
principle,  that  if  the  property  is  to  be  delivered  to  the 
claimant,  on  substituting  for  it  a  bond,  under  the  eighty- 
ninth  section  of  the  Act  of  1799,  that  bond  should  be  a 
substitute  for  thefuU  vdhie  of  the  property.  Such  full 
value  the  court,  in  that  case,  held  to  be  the  market 
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value,  without  a  deduction  of  the  amount  of  the  duties. 
Where  property  is  seized  in  the  hands  of  the  importer, 
after  a  consumption  entry,  and  after  the  duties  are  paid, 
the  full  value  of  the  property  to  the  importer,  at  the 
time  of  the  seizure,  necessarily  includes  the  duties,  as  we 
have  seen.  But  where  property  in  warehouse  under 
bond  for  duties  is  seized,  the  full  value  of  the  property 
to  the  importer  at  the  time  of  seizure  does  not  include 
the  duties.  The  delivery  bond  is  intended  to  be  a  sub- 
stitute for  the  full  value  of  the  property  to  the  importer 
at  the  time  of  seizure,  and  for  nothing  more. 

Uniformity  of  principle  and  equal  justice  to  the  im- 
porter in  all  cases  of  seizure  can  be  carried  out  only  by 
varying  the  basis  of  appraisement  in  the  manner  indicat- 
ed, in  cases  of  delivery  bonds  on  seizures  of  property  in 
warehouse.  It  is  said  by  Judge  Oadwalader,  in  his  opin- 
ion, that  the  circumstance  that  the  duties  have  not  been 
paid  when  the  proceeding  to  forfeit  the  p#perty  is. 
instituted,  is,  in  reason,  attended  with  no  difference  in 
favor  of  the  importer.  That  is  very  true.  But  it  is 
equally  true  that  the  circumstance  that  he  has  availed 
himself  of  the  provisions  of  the  warehousing  acts,  and 
given  a  bond  for  the  duties,  instead  of  paying  them, 
ought  not  to  work  a  difference  against  him.  Such  a 
difference  is  manifestly  worked  if  he  is  compelled,  as  a 
condition  of  obtaining  a  release  of  his  property  from 
seizure,  to  give  such  a  bond  as  the  government  claims  in 
this  case.  ^ 

While  I  regret  to  seem  to  differ  from  so  experienced 
and  able  a  jurist  as  Judge  Gadwalader,  I  am  satisfied, 
after  thorough  reflection,  that  the  principle  laid  down  by 
Judge  Betts,  and  always  adhered  to  by  him,  in  regard  to 
the  amount  of  the  bond  to  be  required  in  cases  of 
seizures  and  prosecutions  for  forfeiture  of  property  in 
warehouse  under  bond  for  duties,  was  correct.  Such 
will  continue  to  be  the  ruling  of  this  court  in  like  cases, 
until  varied  by  superior  authority. 

The  prayer  of  the  petition  is  granted. 
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In  the  Matter  of  the  Petition  of  the  Spanish  Consul  at  New  York. 


JUNE,  1867. 

Df   THE  MATTEE  OP  THE  PETITION  OP  THE 
SPANISH  CONSUL  AT  NEW  YOEK. 

Foreign  Commission.  —  Summoning  Witnesses. — Power  of   the 

Court. 

Where  a  commission  was  issaed  by  a  judge  in  Cuba  to  the  Spanish  consul  in 
New  York  to  take  testimony  to  be  used  in  a  criminal  prosecution  for  swindling, 
and  the  consul  thereupon  applied  to  the  District  Court  for  a  summons  to  compel 
the  witness  to  appear  and  testify : 

Held,  That  the  only  provisions  made  by  Congress  on  the  subject  of  enforcing 
the  giving  of  testimony  in  judicial  proceedings  pending  in  a  foreign  country, 
are  found  in  the  acts  of  March  2d,  1866  (10  StaU.  at  Large,  630),  and  of  March 
8d,  1868  (12  Id,  769). 

That  neither  of  those  acts  applied  to  this  case,  and  the  court  had  no  power  to 
issue  the  summons  asked  for. 

Blatghfohd,  J.  The  petitioner,  who  is  the  consal 
of  Her  Majesty  the  Queen  of  Spain  at  the  port  of  New 
York,  reprerents  that  he  has  received  from  the  judge  of 
the  Southern  District  of  Santiago,  in  the  island  of  Cuba, 
a  commission,  empowering  him  to  take  the  testimony  of 
certain  witnesses  named  therein,  to  be  used  in  a  criminal 
prosecution  for  swindling,  a  translation  of  which  com- 
mission he  produces,  and  he  prays  that  a  summons  may 
be  issued  by  me  requiring  the  witnesses  to  attend  and 
testify.  I  have  no  power  to  issue  the  summons  asked 
for.  The  only  provisions  made  by  Congress,  on  the 
subject  of  enforcing  the  giving  of  testimony  in  judicial 
proceedings  pending  in  a  foreign  country,  are  those  found 
in  the  Act  of  March  2d,  1855  (10  TI.  S.  Sua.  at  Large,  630, 
§2),  and  in  the  Act  of  March  3d,  1863  (12  Id.  769).  The 
former  provides  that  "where  letters  rogatory  shall  have 
been  addressed  from  any  court  of  a  foreign  country  to 
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any  Circuit  Court  of  the  United  States,  and  a  United 
States  commissioner  designated  by  said  Circuit  Court 
to  make  the  examination  of  witnesses  in  said  letters 
mentioned,  said  conmiissioner  shall  be  empowered  to 
compel  the  witnesses  to  appear  and  depose  in  the 
same  manner  as  to  appear  and  testify  in  court."  The 
latter  act  is  confined  to  the  taking  of  testimony  to 
be  used  in  a  suit  for  the  recovery  of  money  or  property 
depending  in  a  court  of  a  country  with  which  the  United 
States  are  at  peace,  and  in  which  the  government  of  such 
foreign  country  is  a  party  or  has  an  interest. 
The  prayer  of  the  petition  is  denied. 


Covdert  Brothers^  for  the  petitioner. 


JUNE,  1861 

THE   BAEK   HEEOINE. 

Damages  bt  Collision. — Fbbioht. 

Where  a  vessel^  while  on  a  voyage  was  injured  by  a  ooUiBion  with  the  Heroine, 
and  in  a  suit  against  the  Heroine  a  decree  was  rendered  in  &yor  of  her  owners, 
with  a  reference  to  a  commissioner  to  ascertain  the  damages,  and  the  com* 
missioner  reported  as  an  item  of  damage  the  gross  freight,  and  ^e  cUdmaiits 
excepted : 

Held,  That  the  freight  which  a  vessel,  injured  in  a  coUision,  was  earning  and  has 
lost,  is  allowable  as  an  item  of  damage. 

That  this  must  be  net  freight. 

That  there  must  be  deducted  from  the  gross  freight,  the  expenses  the  veBsel 
would  have  incurred  if  the  voyage  had  been  successfully  performed,  and  which 
would  have  diminished  by  so  much  the  gross  freight. 

This  case  came  up  on  exception  to  a  commission- 
er's report.  The  suit  was  brought  by  Isaac  Pratt,  Jr., 
and  others,  owners  of  the  bark  Alma  against  the  bark 
Heroine,  to  recover  the  damages  occasioned  by  a  col- 
lision between  the  two  vessels.    The  court  decided  in 
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favor  of  the  libellants,  and  referred  it  to  a  commis- 
sioner to  ascertain  the  damages.  The  commissioner's 
report  included  in  the  damages  an  item  of  $1,040  for 
freight  lost,  and  the  claimants  excepted  to  the  allowance 
of  that  item. 

For  libellants,  A.  J.  Heath. 
For  claimants,  E.  D.  McCwrihy. 

BiiATGHFOBD,  J.  I  think  that  the  libellants  are  en- 
titled, as  part  of  the  damages  sustained  by  them  by  the 
collision,  to  an  allowance  on  account  of  the  freight  their 
vessel  was  earning  at  the  time  of  the  collision  on  the 
cargo  she  was  in  the  act  of  carrying.  The  libel  ex- 
pressly claims  as  damage  the  loss  of  the  vessel  and  her 
freight,  and  states  the  aggregate  amount  of  such  damage 
at  a  larger  amount  than  the  commissioner  has  reported 
it  to  be.  Upon  the  well-settled  principle  of  allowing  to 
the  injured  party  as  damages,  in  cases  of  collision,  an 
indemnity  to  the  extent  of  the  loss  sustained,  the  freight 
which  the  injured  vessel  was  in  the  act  of  earning  and 
has  lost,  is  allowed  as  a  just  measure  of  compensation. 
(Ths  Gazette,  2  W.  Bob.  279;  Wmamson  v.  Ba/rreU,  13 
How.  101,  HI.)  But  this  must  be  net  freight,  not  gross 
fireight.  There  must  be  deducted  from  the  freight  the 
vessel  was  engaged  in  earning,  the  expenses  she  would 
have  incurred  if  the  voyage  had  been  successfully  per- 
formed, and  which  expenses  would  have  diminished  by 
so  much  the  gross  freight.  In  the  present  case  the 
amount  of  freight  allowed  is  $1,040.  The  exception  to  the 
conunissioner's  report  is  to  the  allowance  of  freight  to 
that  amount.  The  $1,040  is  the  gross  freight,  as  testified 
to  by  the  master  in  a  deposition  given  by  him  for  the 
hearing  on  the  merits.  The  questions  as  to  the  amount  of 
the  freight,  and  as  to  what  was  the  gross  freight,  and  what 
were  proper  deductions  from  it,  and  what  was  the  net 
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freight,  were  not  raised  before  the  commissioner.  Henoe 
the  error  in  his  report.  Substantial  justice  will  be  done 
by  referring  the  case  back  to  the  commissioner  for  re- 
examination on  further  evidence  by  both  parties,  in 
accordance  with  the  principles  of  this  decision. 

Order  accordingly. 


JUNE,  1867. 

THE   BEIG   BLOHM. 


Seaman's  Wages. — Priorities. — Lien.  —  Hamburg  Code. — £ztra 
Pat  on  Sale  of  Vessel  Abroad. — Mortgagor. — The  Gold 
Question. 

Seamen  shipped  in  Hamburg  for  a  Toyage  to  New  York  and  back.  In  New  Tork 
the  yeseel  was  sold  by  a  decree  of  the  court  of  admiralty  for  adrances,  and  the 
purchaser  discharged  the  seamen,  who,  thereupon,  petitioned  to  haye  their 
wages,  with  two  months'  extra  pay,  paid  first  oat  of  the  fond : 

Hdd,  That  a  sailor  who  was  made  second  mate  was  entitled  to  a  second  mate's 
wages  from  the  time  of  his  appointment. 

That  a  sailor  shipped  in  New  York,  who  rendered  services  on  board  in  port  only, 
was  entitled  to  a  lien  for  his  wages. 

That  the  Hamburg  law  was  part  of  the  contract  of  these  seamen,  and  that,  by  that 
code,  when  a  vessel  is  prevented  by  higher  power  from  completing  the  voyage, 
and  the  crew  are  discharged,  they  are  entitled  to  a  free  passage  home,  or  two 
months'  extra  pay. 

That  the  sale  of  this  vessel  by  decree  of  court  was  a  **  preventing  by  higber 
power,"  and  that,  as  no  free  passage  to  Hamborg  had  been  provided,  the  sea- 
men were  entitled  to  the  two  months'  extra  pay,  and  had  a  lien  on  the  pro- 
ceeds for  it. 

That  a  mate  who  had  loaned  money  to  the  master  and  taken  from  him  an  agree- 
ment, in  place  of  interest,  to  divide  all  profit  and  loss,  as  if  he  were  part 
owner,  was  only  a  mortgagee,  and  was  entitled  to  recover  his  wages  as  mate. 

That  an  increase  of  wages  by  the  master  in  New  York  did  not  give  the  sailors  a 
lien  for  such  increase  prior  to  that  of  creditors  for  advances  to  the  vessel 

That  the  Act  of  March  8d,  1843,  fixing  the  valne  of  the  "  mark/'  does  not  apply 
to  its  valne  for  commercial  purposes,  and  that  each  value  is  a  matter  of 
evidence. 
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That  the  amomit  decreed  to  the  seamen  most  be  the  amouDt  of  their  wages,  in 
Hamburg  money,  redaced  into  coined  dollars  of  the  United  States,  without 
adding  anything  by  reason  of  the  premium  on  gold. 

The  brig  Blohm,  a  Hamburg  vessel,  shipped  a  crew  in 
Hamburg  for  a  voyage  to  New  York  and  back,  at  various 
rates  of  wages,  payable  in  ma/rks  oowrant.  After  the 
vessel  had  arrived  in  New  York,  the  second  mate  left 
her,  and  one  of  the  crew,  named  Struck,  was  appointed 
second  mate  in  his  place,  and  another  sailor,  named 
Teman,  was  shipped  to  supply  Struck's  place. 

While  the  vessel  lay  in  New  York,  the  master,  as  it 
appeared,  agreed  to  raise  the  wages  of  the  rest  of  the 
crew  above  the  rate  specified  in  the  articles. 

After  this  agreement  was  made,  the  vessel  was 
libelled  in  the  court  of  admiralty  for  advances  made  to 
her,  and  was  sold  under  a  decree  of  the  court,  whereupon 
the  crew  applied,  by  petition,  to  the  court  for  their 
wages,  and  for  two  months'  extra  wages,  under  the 
Hamburg  code.  The  proceeds  of  the  vessel  not  being 
sufficient  to  pay  the  sailors'  claim  and  also  the  decree 
for  the  advances,  the  amount  of  the  sailors'  claim  was 
contested  by  the  libellants,  in  whose  favor  that  decree 
was  made. 

The  libellants  contested  the  claim  of  the  sailors  on 
the  following  grounds : 

1.  They  claimed  that,  even  if  the  master  did  advance 
the  men's  wages,  their  own  claim  should  be  paid  in  pref- 
erence to  such  advance. 

2.  They  claimed  that  Teman  having  only  rendered 
services  in  port,  had  no  lien  on  the  vessel  or  her  pro- 
ceeds. 

3.  They  claimed  that  the  two  months'  extra  pay  was 
not  a  lien  on  the  vessel. 

4.  They  claimed  that  the  mate,  Vogelgesang,  was 
really  a  part  owner  of  the  vessel,  and,  therefore,  could 
not  claim  a  lien  on  her  for  his  wages. 
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This  claim  was  based  on  the  fact  that  in  Aagnst^ 
1866,  while  the  bark  was  in  Hamburg,  the  mate  loaned 
Tiedemann,  who  was  master  and  owner  of  her,  seven 
thousand  thalers,  and,  on  the  14th  August,  1865,  they 
entered  into  a  written  agreement,  which  recited  that 
Vogelgesang  had  loaned  Tiedemann  that  amount,  for  the 
purchase  of  the  brig  Blohm,  and  provided  that,  "for  in- 
creased security  of  this  capital,  Tiedemann  mortgages  to 
Vogelgesang  the  vessel,  and  gives  him  the  first  mortgage 
for  this  money,  and  that,  instead  of  paying  interest, 
the  parties  agree  that  they  shall  divide  all  profit  and 
loss,  the  same  as  if  he  was  a  part  owner.  It  was  also 
i^eed,  that  in  case  Vogelgesang  should  die,  his  share 
of  the  profit  or  loss  should  be  for  the  benefit  of  another 
party.  And,  by  a  subsequent  article,  dated  in  Septem- 
ber, the  parties  agreed  that,  in  case  of  Vogelgesang's 
death,  the  money  should  be  paid  to  this  third  party  with 
five  per  cent,  interest,  and  the  vessel  should  be  mort- 
gaged to  him  till  it  was  paid. 

5.  The  libellants  also  claimed  that  the  amounts  to  be 
paid  the  seamen  should  be  calculated  by  reducing  the 
ma/rks  can/rant  to  dollars  of  the  coin  of  the  United  States, 
and  giving  them  a  decree  for  that  amount,  while  the 
seamen  claimed  that  the  amount  of  the  premium  on  gold 
in  New  York  at  the  time  should  be  added,  in  calculating 
the  amounts  decreed  to  them. 

For  petitioner,  /.  K.  HiU. 

For  libellants,  C.  M.  Da  Costa. 

Blatghfohd,  J.  The  contract  of  August  14th,  1865, 
with  the  supplemental  contract  of  September  11th,  1865, 
between  Vogelgesang,  the  mate,  and  Tiedemann,  the 
master  of  the  vessel,  was  merely  a  mortgage  of  the  vessel 
to  Vogelgesang  as  a  creditor  of  Tiedemann,  and  did  not 
constitute  Vogelgesang  a  part  owner  of  the  vessel.    He 
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is,  therefore,  entitled  to  his  wages,  as  mate,  of  84  marks 
coorant  per  month. 

As  to  Teman,  the  man  shipped  at  New  York,  he  was 
shipped  to  supply  the  place  of  Struck,  who  was  promoted 
to  be  second  mate,  in  place  of  a  second  mate  whom  the 
master  had  discharged.  No  objection  is  made  to  the  pro- 
motion of  Struck  ;  and  the  employment  of  Teman,  under 
the  circumstances,  was  proper.  He  is,  therefore,  entitled 
to  his  wages  of  60  marks  courant  per  month. 

Struck  is  entitled  to  his  wages  as  seaman,  at  42  marks 
courant  per  month,  to  February  5th,  1867,  and,  from  that 
time,  to  wages,  as  second  mate,  at  60  marks  courant  per 
month. 

The  alleged  increase  of  the  wages  of  Adams,  Ahrent, 
and  Struve,  made  February  5th,  1867,  cannot  be  admitted. 
They  shipped  for  the  round  voyage  back  to  Hamburg,  and 
it  does  not  sufficiently  appear  that  the  agreement  made 
by  the  master  to  raise  their  wages  from  the  5th  of  Febru- 
ary, 1867,  was  a  voluntary  act  on  his  part  by  which  the 
vessel  ought  to  be  bound,  especially  as  against  creditors 
advancing  money  on  the  strength  of  a  lien  on  the  vessel. 
Accordingly,  Adams,  Ahrent,  and  Struve  are  entitled  to 
wages  for  the  whole  time  since  they  shipped  at  the  rates 
named  in  the  shipping  articles  and  no  more,  namely: 
Adams,  27  marks  courant  per  month  ;  Ahrent,  21  marks 
courant  per  month ;  and  Struve,  12  marks  courant  per 
month. 

The  Hamburg  law  formed  part  of  the  contract  with 
these  seamen,  and,  according  to  that,  I  think  that  each  of 
the  crew  is  entitled  to  either  a  free  passage  to  Hamburg 
from  New  York  or  to  two  months'  extra  wages.  It  is  urged 
that  this  cannot  be  enforced  as  wages,  and  is  not  a  lien,  but 
is  merely  a  penalty  enforceable  against  the  master  and 
owners  personally.  It  is  true,  that  in  article  24  of  the 
Hamburg  code  this  two  months'  wages  is  called  forfeiture 
money,  but  in  article  25  it  is  expressly  provided  that  if  a 
vessel  is  entirely  prevented  by  higher  power  from  the 
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continuation  of  her  voyage,  the  crew  have  to  look  for 
their  passage  home  or  money  in  lieu,  according  to  article 
24,  entirely  to  the  vessel  or  the  proceeds  of  the  same, 
and  not  to  the  master  or  owners.  In  this  case,  the  vessel 
is  a  Hamburg  vessel  and  has  been  prevented,  by  the  vis 
major  of  a  sale  under  a  decree  of  this  coiurt,  from  continu- 
ing her  voyage,  and  the  crew  have  been  discharged  from 
her  by  the  purchaser  under  the  sale.  The  choice  as  to 
whether  the  crew  shall  have  a  free  passage  home  or  this 
*'  distance  money,"  as  it  is  called  in  article  25,  is  given 
by  that  article  to  the  master.  As  he  appears  to  have 
been  derelict  to  all  his  proper  duties,  and  no  free  passage 
home  has  been  provided  for  the  seamen,  each  of  them  is 
entitled  to  two  months'  extra  wages,  at  the  rate  of  his 
ordinary  wages,  to  be  paid  out  of  the  proceeds  in  court. 

The  only  remaining  question  is,  as  to  how  the  compu- 
tation is  to  be  made  of  the  amoimts  due  to  the  seamen. 
It  is  shown  by  the  evidence  that  125  marks  courant  are 
equal  to  100  marks  banco  of  Hamburg.  The  Act  of  March 
3d,  1843,  section  1  (5  U.  8.  Stat,  at  Large,  625),  fixes  the 
value  of  the  marc  banco  of  Hamburg  at  thtrty-five  cents, 
in  all  computations  of  its  value  at  the  custom  houses  of 
the  United  States.  This  act  does  not  apply  to  its  value  for 
commercial  purposes ;  and,  by  the  Act  of  February  21st, 
1837  (11  Id.  163),  all  former  acts  declaring  foreign  gold  or 
silver  coins  a  tender  in  payment  of  debts  are  repealed. 
The  question,  therefore,  is  one  of  evidence,  to  be  taken 
before  a  commissioner,  as  to  the  commercial  value  of  the 
mark  courant  of  Hamburg  in  the  coined  money  of  the 
United  States.  When  that  value  is  ascertained,  a  further 
question  arises.  The  claimants  contend  that  the  amount 
due  the  seamen  in  dollars,  computed  at  that  value,  must 
be  paid  in  United  States  currency,  or  legal  tender  notes  ; 
while  the  petitioners  claim  that  they  are  entitled  to  be 
paid  the  amount  in  gold,  or,  if  paid  in  United  States 
currency,  or  legal  tender  notes,  to  be  paid  so  much 
as  will  purchase  an  amount  in  gold  equal  to  the  amount 


SOUTHERN  DISTRICT  OF  NEW  YORK.  233 

The  Brig  Blohm. 

in  dollars  found  to  be  due  to  them.  The  ground 
of  this  claim  of  the  petitioners  is,  that  the  contract 
of  the  seamen  was  made  in  Hamburg,  for  service  on  board 
of  a  Hamburg  vessel,  and  that  their  wages  are  made  pay- 
able in  Hamburg  currency.  It  is  difficult,  perhaps,  to 
reconcile  some  of  the  decisions  which  have  been  made  on 
this  subject.  The  case  of  Oouncer  v.  The  Steam  Tug 
Griffin  (5  Am.  Lww  Register^  New  Series^  45),  decided  by 
Judge  Hall  in  the  District  Court  for  the  Northern  District 
of  New  York,  and  affirmed  by  the  Circuit  Court  on  appeal, 
and  the  case  of  The  Ship  Bochambeau  (26  Boston  La/w 
Beporter,  564),  would  seem  to  sustain  the  views  of  the  pe- 
titioners. But  the  practice  of  this  court  has  been  to  the 
contrary,  even  in  cases  of  foreign  seamen  shipped  abroad 
on  foreign  vessels  under  a  contract  in  which  the  rate  of 
wages  was  expressed  in  a  foreign  currency.  (The  Isis, 
before  Jtidge  Belts,  November j  1864 ;  The  Tweed,  before 
Jfidge  Benedict,  February,  1866.)  And  I  am  satisfied  that 
the  weight  of  authority,  both  on  principle  and  by  prec- 
edent, is  in  favor  of  the  view  which  has  prevailed  in  this 
court.  (Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  Eep. 
400 ;  Wilson  v.  Morgan,  30  Howard's  Pr.  Eep.  386 ;  Swan- 
son  V.  Cooke,  45  Ba/rb.  S.  C.  B.  574 ;  Kempton  v.  Bronson, 
Id.  618.)  When  the  amounts  due  to  the  petitioners  in 
coined  money  of  the  United  States  are  ascertained, 
according  to  the  evidence  which  shall  be  given  as  to  the 
commercial  value  of  the  mark  courant  of  Hamburg  in  the 
coined  money  of  the  United  States,  they  will  be  entitled 
to  a  decree  for  the  payment  of  those  amounts  in  United 
States  currency,  or  legal  tender  notes,  dollar  for  dollar, 
without  any  allowance  for  any  premium  on  such  coined 
money  or  any  depreciation  in  the  value  of  such  currency 
or  notes. 

If  the  parties  do  not  agree  on  the  amounts  due  to  the 
petitioners  on  the  principles  thus  declared,  there  must  be 
a  reference  to  a  commissioner. 
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THE  SAILOE   PEINOE   AND   HEE   FEEIGHT 
MONEY. 

JURIBDICTION. SbAMEn'b     WaOEB. — StATE      ATTACHMENT. LlEN     OH: 

Freight  Monet  for  Waoes. 

A  Ubel  was  filed  by  seamen  to  reoover  wages  against  a  ship  and  freight  money 
The  marshal  made  return  to  the  process,  that  he  had  not  attached  the  vessel,, 
bnt  had  attached  the  freight  money  in  the  hands  of  parties  who  held  it.  Prior 
to  the  service  of  the  process,  snit  had  been  commenced  in  a  State  court  against 
the  owners  of  the  vessel,  in  which  warrants  of  attachment  had  been  issued, 
tinder  which  the  State  sheriff  had  seized  the  vessel  He  ^eld  her  under  those 
attachments  when  the  marshal  came  to  seize  her.  He  had  also  served  copies 
of  the  warrants  upon  the  parties  who  held  the  freight  money,  with  notice  that 
he  attached  it.  On  this  state  of  facts,  the  parties  submitted  to  this  court  the 
question,  whether  there  had  been  a  valid  attachment  of  the  freight  by  the  mar- 
shal, so  as  to  ^ve  this  court  jurisdiction  to  hear  and  determine  the  libel : 

Heldf  That  seamen  have  a  paramount  lien  for  their  wages  upon  the  freight  money 
of  the  voyage,  and  that  such  lien  is  to  be  administered  by  a  court  of  admiralty 
by  the  service  of  its  attachment  upon  the  freight  money,  in  the  hands  of  the 
parties  where  it  is  found. 

That,  as  against  a  lien  of  this  character,  the  principle  established  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Taylor  v.  Carryl  (20  How.  488),. 
ought  not  to  be  extended. 

That  the  application  of  the  principle  of  that  case  to  an  attachment  issuing  from  a 
State  court  against  a  vessel,  would  only  work  delay  in  the  enforcement  of  a 
sailor's  lien  for  wages  upon  her,  but  that  the  application  of  it  to  an  attachment 
against  freight  money  would  work  the  entire  destruction  of  the  lien. 

That  the  possession  of  the  freight  money  by  the  sheriff,  constructive  or  otherwise 
was  not  such  as  the  possession  of  the  vessel  in  Taylor  v.  Carryl,  or  such  as  pre-» 
vented  the  marshal  from  levying  his  process  upon  it,  so  as  to  give  this  court 
jurisdiction  of  it  in  rem. 

That  the  jurisdiction  of  this  court  is  therefore  sustained. 

The  libel  in  this  case  was  filed  by  John  P.  Murray, 
and  fourteen  other  seamen,  against  the  British  ship 
Sailor  Prince,  and  the  freight  money  earned  by  her  on  a 
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voyage  from  Manilla  to  New  York,  to  recover  their 
wages.  The  amount  claimed  to  be  due  for  the  wages  was 
about  $5,000,  and  was  for  the  service  of  the  seamen  on 
board  of  the  vessel,  on  the  voyage  on  which  the  freight 
money  was  earned.  On  the  filing  of  the  libel  a  monition 
was  issued,  March  1st,  1867,  against  the  vessel  and  the 
freight  money.  The  marshal  made  return  to  that  moni- 
tion that  he  had  not  attached  the  vessel,  but  had  served 
a  copy  of  the  monition  personally  on  Eirkland  &  Von 
Sachs,  and  had  attached  $7,100  in  gold,  freight  money. 
To  a  subsequent  alias  monition  issued  against  the  vessel 
alone,  the  marshal  made  a  return  of  ''  not  found."  Prior 
to  the  service  of  the  monition  by  the  marshal  on  Kirk- 
land  &  Yon  Sachs,  the  claimants,  Oharles  Lanier  and 
J.  G.  Bichardson,  had  severally  commenced  actions  in 
the  Supreme  Court  of  the  State  of  New  York,  against 
the  Bamed's  Banking  Company,  Limited,  an  English  cor- 
poration, in  which  actions,  warrants  of  attachment  had 
been  issued  to  the  sheriflF  of  the  city  and  county  of  New 
York,  and  service  thereof  made  by  him  by  attaching  the 
vessel,  which  was  still  in  his  hands  under  the  attachment, 
and  by  serving  upon  Eirkland  &  Yon  Sachs  copies  of  the 
warrants  of  attachment,  with  notices  that  the  freight 
money  due  the  vessel  was  attached  as  the  property  of  the 
Bamed's  Banking  Company,  Limited,  in  accordance  with 
the  provisions  of  the  Code  of  New  York  in  that  behalf. 
After  the  service  of  the  monition  on  Eirkland  &  Yon 
Sachs,  the  freight  money,  by  the  consent  of  all  the  par- 
ties and  for  the  greater  security  of  the  fund,  and  that  it 
might  be  earning  interest,  was  paid  over  by  Eirkland  & 
Von  Sachs  to  Messrs.  Evarts,  Southmayd  &  Choate, 
attorneys  for  the  master  and  the  consignees  of  the  ves-^ 
sel,  upon  the  agreement  that  the  rights  of  all  the  parties 
to  the  suit,  in  and  to  the  fund,  should  remain  unimpair- 
ed and  in  all  respects  the  same  as  if  the  money  had 
remained  in  the  hands  of  Eirkland  &  Yon  Sachs,  the 
fund  to  be  invested  in  government  securities.    After  the 
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freight  money  was  so  paid  to  Messrs.  Evarts,  Southmayd 
&  Ghoate,  the  warrants  of  attachment  were  served  on 
them  by  the  sheriff,  and  afterward  the  monition  in  this 
snit  was  served  on  them  by  the  marshal.  The  actions  in 
the  State  court  were  still  pending.  The  foregoing  feusts 
were  agreed  npon  by  the  counsel  for  the  respective  par- 
ties, or  appeared  in  the  pai>ers  on  file  in  the  case,  and  a 
stipulation  was  entered  into,  submitting  to  the  court  the 
question  whether  there  had  been  a  valid  attachment 
of  the  freight  moneys  by  the  marshal,  so  as  to  give  this 
court  jurisdiction  to  hear  and  determine  the  libel.  If 
the  court  should  be  of  opinion  that  there  had  been,  the 
several  claimants  were  to  have  such  time  to  answer  to 
the  merits  as  the  court  should  order. 

For  libeUants,  W.  Q.  Choate. 

For  claimants,  O.  De  F.  Lord. 

BiiATCHFORD,  J.  The  lien  of  a  seaman  for  his  wages 
is,  in  the  admiralty,  prior  and  paramount  to  all  other 
claims  on  the  subject  of  the  lien,  and  is  to  be  first  paid 
out  of  it  or  its  proceeds.  The  freight  money  earned  by 
the  vessel  on  the  voyage  on  which  the  seaman  served  is 
subject  to  such  paramount  lien,  and  is  the  natural  fund 
out  of  which  the  wages  are  to  be  paid ;  and  this  lien  is 
to  be  administered  by  the  court  of  admiralty  by  the 
service  of  its  attachment  upon  the  freight  money  in  the 
hands  of  the  parties  where  such  money  is  found.  (The 
Spartan,  Ware^s  B.  145 ;  Sheppard  v.  Taylor,  5  Peters^ 
675,  711).  The  paramount  lien,  then,  in  this  case  being 
clear,  and  the  court  having  taken  the  usual  means  to 
enforce  that  lien,  and  the  marshal  having  returned  that 
he  has  attached  the  freight  money,  it  would  seem  that 
there  could  be  no  legal  impediment  to  the  exercise  of  its 
jurisdiction. 

But  it  is  urged  by  the  claimants  that  this  court  can- 
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not,  in  view  of  the  decision  made  by  the  Supreme  Ooort 
of  the  United  States,  in  the  case  of  Taylor  v.  Oarryl 
(20  How.  583),  assume  jurisdiction  of  this  case,  or  draw  to 
itself  the  power,  now  and  in  this  suit,  of  applying  this 
freight  money  to  the  payment  of  the  wages  of  these 
seamen.  If  I  regarded  that  case  as  necessarily  covering 
in  its  decision  the  principle  involved  in  the  present  case, 
I  should  of  course  feel  myself  bound  to  follow  it.  But 
as  I  do  not  so  regard  it,  I  proceed  to  state  my  reasons 
for  holding  that,  notwithstanding  that  case,  the  court 
has  jurisdiction  of  the  present  case.  The  case  of  Taylor 
V.  Garryl  was  decided  by  five  judges  against  four,  after 
three  arguments  of  it  before  the  court.  That  case  was 
one  where  a  vessel^  while  under  seizure  by  a  sheriff  under 
process  from  a  State  court,  was  libelled  in  the  admiralty 
by  seamen  on  board  of  her  for  their  wages.  The  decision 
of  the  Supreme  Court  in  that  case,  as  explained  by  Mr. 
Justice  Nelson,  in  delivering  the  unanimous  opinion  of 
the  same  court  in  Freeman  v.  Howe  (24  How.  460),  was, 
that  the  vessel  seized  by  the  sheriff  under  the  process 
from  the  State  court,  and  while  in  the  custody  of  that 
o£Scer,  could  not  be  seized  or  taken  from  him  by  the  pro- 
cess of  the  District  Court  of  the  United  States.  Again 
he  says  (page  455),  that  the  majority  of  the  court  were 
of  opinion  that  the  question  as  to  whether  the  State  or 
the  Federal  authority  should  for  the  time  prevail,  de- 
pended on  the  question  which  jurisdiction  had  first 
attached,  by  the  seizure  and  custody  of  the  property 
under  its  process.  Subsequently,  in  Buck  v.  Colbath  (3 
WaOace's  8.  C.  E.  334,  342),  Mr.  Justice  Miller,  in 
delivering  the  unanimous  opinion  of  the  Supreme 
Court  in  that  case,  says  that  the  principle  of  the  case  of 
Taylor  v.  Carryl  was,  that  as  between  the  two  courts, 
where  the  property  had  been  seized  by  an  officer  of  the 
one  court,  by  virtue  of  its  process,  such  possession  could 
not  for  the  time  being  be  interfered  with  by  the  other 
court.    And  Mr.  Justice  Miller  in  that  case  (page  342) 
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goes  on  to  say,  that  whenever  the  litigation  in  the  court 
where  the  property  has  first  been  seized  is  ended,  or  the 
possession  of  such  court  or  its  officer  is  discharged,  then 
other  courts  are  at  liberty  to  deal  with  it  according  to 
the  rights  of  the  parties  before  them,  whether  those 
rights  require  them  to  take  possession  of  the  property 
or  not. 

Now,  in  my  view,  the  principle  decided  in  the  case  of 
Taylor  v.  Garryl  ought  not  to  be  extended  as  against 
a  lien  of  the  character  of  that  sought  to  be  enforced  by 
the  libellants  in  this  case.    It  is  at  best  a  rule  of  comity. 
It  is  a  relinquishment  by  a  court  of  admiralty— the  only 
court  which,  under  the  constitution  and  laws  of  the 
United  States,  has  jurisdiction  over  the  lien  of  seamen 
for  their  wages,  or  is  authorized  to  enforce  such  Uen— of 
its  clear  jurisdiction,  in  favor  of  a  State  court,  which  can- 
not enforce  or  displace  such  lien,  and  has  no  jurisdiction 
over  it,  giving  to  the  State  court  the  right,  for  the  time 
being,    to    obstruct   and  interfere  with  the  lien  and 
with  the  remedy  of  the  seamen.     That  principle  or 
Tule  of  comity  is,  according  to  Taylor  <>.  Oarryl,  to  be  sus- 
tained, in  regard  to  a  vessel  which  has  been  seized  by  and 
is  in  the  lawful  custody  of  the  sheriff  under  process  from 
the  State  court,  so  long  as  it  is  in  such  custody,  the  Fed- 
eral court  being  at  liberty,  when  the  litigation  in  the 
State  coiu*t  is  ended,  or  when  the  possession  of  the  sheriff 
is  discharged,  to  take  possession  of  the  vessel  and  enforce 
against  it  admiralty  liens.    The  lien  of  a  seaman  against 
the  vessel  for  his  wages  will  remain  unaffected  by  any 
action  of  the  State  court  in  regard  to  the  vessel.    If  the 
State  court,  in  the  suit  in  which  it  issued  the  process  on 
which  the  vessel  was  seized  and  is  held  in  custody,  sells  the 
vessel,  the  purchaser  will  take  his  title  to  her  subject  to 
the  lien  of  the  seaman  for  his  wages,  and  the  moment  she 
passes  out  of  the  custody  of  the  sheriff,  the  seaman  can 
enforce  his  lien,  by  serving  process  on  her  on  a  libel  in  the 
admiralty.    Now,  this  rule  of  comity,  thus  regarded  and 
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limited  and  administered,  may,  perhaps,  in  ordinary 
cases,  work  no  other  mischief  than  to  cause  unnecessary 
and  harsh  delay  in  the  enforcement  of  their  rights  by  a 
class  of  men  whose  paramount  and  superior  claims  are  rec- 
ognized in  the  codes  of  law  of  all  commercial  countries. 
The  State  court  can  seize  and  sell  only  the  interest  of  the 
owner  in  the  vessel  over  and  beyond  the  amount 
of  the  liens  of  the  seamen,  and  can  convey  no 
absolute  right  of  property  in  the  whole  vessel  to 
a  purchaser.  Legally,  the  lien  remains,  to  be  en- 
forced the  moment  the  hand  of  the  State  of9cer  is 
withdrawn  from  the  vessel.  And  the  vessel,  in  theory  at 
least,  remains  m  specie,  so  as  to  be  subjected  to  process 
for  the  enforcement  of  such  lien.  But,  if  the  principle  be 
extended  so  far  as  to  permit  the  State  court,  as  against 
the  lien  of  the  seamen  in  this  case  on  the  freight  money 
of  this  vessel  for  their  wages,  to  appropriate  that  money 
to  the  payment  of  the  inferior  claims  of  the  creditors  who 
have  attached  it  by  the  process  of  the  State  court,  the 
lien  of  the  seamen  on  such  money  for  their  wages  is  gone, 
extinguished,  put  out  of  existence,  in  the  face  of  an  ad- 
miralty court,  by  the  act  of  a  court  of  common  law.  The 
court  of  admiralty  is  to  abnegate  functions  which  are 
conferred  upon  it  by  the  constitution  and  laws,  and  to 
refuse  to  enforce  a  clearly  admitted  paramount  admiralty 
lien,  which  no  other  court  can  enforce  or  directly  destroy 
or  supersede,  because  a  State  officer  has,  under  process 
from  a  State  court,  attached  a  sum  of  money  which  is  the 
subject  of  such  lien,  and  is  to  permit  the  State  court  to 
apply  that  money  to  the  payment  of  an  inferior  claim  not 
founded  on  a  lien,  and  thus  indirectly  destroy  the  lien 
practically  and  to  all  intents  and  purposes.  I  cannot 
believe  that  any  such  doctrine  flows  from  the  decision  in 
Taylor  v.  Carryl,  or  will  be  sustained  by  the  Supreme 
Court  of  the  United  States.  So  believing,  I  sustain  the 
jurisdiction  of  this  court  in  this  case. 

In  speaking  of  process  of  the  State  court  I  refer  solely 
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to  lawful  process.  When  the  question  arises  as  to  a  State 
process  which  is  vaid^  it  will  remain  to  be  disposed  of 
upon  considerations  which  may  be  peculiar  to  such  a 
case. 

I  have  preferred  to  maintain  the  jurisdiction  of  this 
court  upon  the  point  on  which  I  have  placed  it  in  ref^ard 
to  the  distinction  between  this  case  and  that  of  Taylor  v. 
Oarryl,  as  being  a  broad  and  not  a  technical  ground,  and 
one  comporting  with  the  high  prerogatives  of  a  court  of 
admiralty.  I  therefore  do  not  enlarge  upon  another  point 
of  distinction  which  might,  perhaps,  be  taken  between 
the  two  cases,  founded  upon  the  fact  that  the. sheriff  in 
this  case  is  not  in  possession  of  the  freight  money  and 
does  not  appear  ever  to  have  been  in  possession  of  it,  al- 
though he  served  his  warrants  of  attachment  upon  the 
parties  who  held  it,  with  a  notice  that  it  was  attached  as 
the  property  of  the  defendant  in  the  warrants.  The 
manner  of  attaching  the  money  by  the  sheriff  was,  indeed, 
so  far  as  the  question  of  actual  possession  of  the  money 
is  concerned,  of  as  high  a  character  as  the  manner  of  at- 
taching it  by  the  marshal  in  this  case.  Yet  it  by  no 
means  necess&rily  follows  that  the  possession  of  the 
money  by  the  sheriff,  of  whatever  character  it  may  be, 
constructive  or  otherwise,  either  absolutely  under  the 
State  law  of  New  York,  or  relatively  when  compared  with 
the  character  of  the  possession  of  the  money  by  the  mar- 
shal in  this  case,  is  such  a  possession  as  was  the  actual 
possession  of  the  vessel  by  the  State  sheriff'  in  Taylor  v. 
Garryl,  or  such  a  possession  as  requires  this  cotfrt,  under 
a  rule  of  comity,  to  refrain  from  interfering  with  it, 
or  prevents  the  marshal  from  levying  his  process  upon  it 
so  as  to  give  this  court  jurisdiction  of  it  m  rem. 

The  view  I  have  taken  of  this  case  proceeds  upon  the 
ground  that  the  sheriff  claims  by  his  process  to  have  at- 
tached the  whole  freight  money.  If  he  claims  to  have 
attached  only  the  interest  of  the  defendant  in  his  attach- 
ments in  what  remains  of  the  money  over  and  above  the 
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amount  of  the  paramount  and  prior  maritime  liens  upon 
it,  then,  of  course,  there  can  be  no  difficulty  about  the 
jurisdiction  of  this  court,  or  about  the  attachment  by  the 
marshal,  and  the  way  is  clear,  even  within  the  broadest 
application  of  the  case  of  Taylor  v.  Carryl,  for  this  court 
to  ascertain  the  amount  due  to  the  seamen  for  their  wages 
and  pay  it  out  of  the  freight  money,  leaving  to  the  sheriff, 
under  his  attachments,  just  what  he  in  fact  attached, 
namely,  the  residuum  beyond  the  amount  of  the  para- 
mount maritime  liens. 

An  order  will  be  entered  in  conformity  with  this  de- 
cision and  giving  the  claimants  one  week  to  answer  the 
Ubel. 


JUNE,  1867. 


3,109  OASES  OF  OHAMPAGNE— ALEXANDEE  DE 
ST.  MAEOEAUX  &  00.,  OLAIMANTS. 

Undbbvaluation. — Market  Value. — ^Place  op  Manufacture. — In- 
tent TO  Defraud  the  Revenue. — Evidence. 

Where  wines  imported  into  this  country,  from  Rheims,  in  France,  were  claimed  to 
be  forfeited  to  the  Government  for  alleged  fraudulent  undervaluation  in  the 
invoices : 

Held,  That  the  "place"  where  the  goods  were  procured  or  mannfaefcured,  as  spe- 
cified in  the  first  section  of  the  Act  of  March  8d,  1863,  was  not  Rheims  but 
France. 

That  the  "actual  market  value  "  spoken  of  in  the  statute,  is  the  price  which  the 
owner  or  producer  of  the  goods  is  willing  to  receive  for  them,  if  they  are  sold' 
in  the  ordinary  course  of  trade — ^the  price  which  a  purchaser  must  pay  to  get 
them. 

That  if  the  claimants  held  these  wioes  for  sale  at  Rheims  and  in  France,  and 
named  the  prices  at  which  they  would  sell  them,  and  below  which  they  would 
not  sell  them,  then,  in  judgment  of  law,  there  was  a  market  for  the  wines  there, 
and  the  market  price  was  the  price  so  fixed  by  the  claimants. 
16 
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That  it  would  not  do  to  say  that  there  was  no  market  yalae  for  this  wine,  because 
just  the  special  wine  in  these  bottles,  so  dosed  and  prepared,  was  not  sold  in 
Rheims ;  but  that  if  wine,  the  same  in  all  substantial  particulars  as  to  grade, 
quality,  and  body  and  marketable  worth,  appreciation  and  value,  as  this  wine 
was,  was  sold  in  the  market  at  Rheims,  then  there  was  a  market  value  for  this 
wine. 

That  if  the  claimants,  thinking  that  a  certain  letter  to  them  contained  a  regular 
mercantile  proposition,  in  answer  fixed  certain  prices  as  the  lowest  cash  prices, 
for  export,  for  their  wines  in  quantities,  and  the  wines  referred  to  were  in 
substance  the  same  as  the  wines  in  suit,  the  jury  might  infer  that  the  claimants 
would  have  sold  the  same  wines  to  any  one  at  those  prices,  and  that  those 
prices  were  the  market  value. 

That  if  there  was  such  nuu'ket  value  for  the  wines,  and  the  invoices  were  know- 
ingly made  at  a  lower  rate,  the  wines  should  be  forfeited. 

That  if  the  invoices  were  made  up  with  an  intent,  by  false  valuation,  to  evade  or 
defraud  the  revenue,  a  similar  result  should  follow. 

That  where  probable  cause  is  shown  by  the  prosecution  in  such  a  case,  which 
probable  cause  is  to  be  judged  of  by  the  court,  the  burden  is  on  the  claimant  to 
show  his  innocence. 

That  where  invoices  purporting  to  have  been  signed  by  one  of  the  claimants, 
showing  the  consul's  certificate  attached  that  the  subscriber  was  what  he 
represented  himself  to  be,  had  passed  in  due  course  of  business  through  the 
hands  of  a  deputy  collector,  he  was  competent  to  prove  the  signature  upon  cer- 
tain invoices  to  be  that  of  the  claimants,  though  he  had  never  seen  them  write. 

That  the  appraisement  in  court  of  the  goods  for  the  purposes  of  bonding  was  not 
evidence  of  market  value. 

That  evidence  of  isolated  transactions  in  similar  wines  in  New  York  was  not 
competent  evidence  on  the  question  of  market  value. 

That  letters  of  other  wine  manufacturers  than  the  claimants,  as  to  their  own 
wines,  were  admissible  as  evidence  on  the  question  of  market  value,  provided 
the  wines  were  substantially  of  the  same  grade  and  quality  as  those  in  suit. 

This  was  one  of  several  actions  brought  in  behalf 
of  the  Government  to  forfeit  quantities  of  champagne 
wine,  imported  into  this  country  by  several  manufac- 
turers of  it  in  Prance.  The  claimants  in  this  case  were 
de  St.  Marceaux  &  Co.,  of  Bheims.  The  libel  of  inform- 
ation alleged  undervaluation  in  the  invoices  as  ground 
of  forfeiture,  under  the  fourth  section  of  the  act  of  May 
28th,  1830  (4  Stats,  at  Large,  p.  410),  and  the  first  section 
of  the  Act  of  March  3d,  1863  (12  Id.  p.  737).  These 
wines  had  been  imported  into  this  country  by  the  same 
men  for  years,  during  which  time  there  had  been  several 
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examinations  at  the  Custom  House  as  to  the  correctness 
of  the  values  stated  in  the  invoices.  The  values  stated  in 
the  invoices  in  question  were  the  same  as  had  been  for 
several  years  passed  at  the  Custom  House  as  correct  for 
the  same  articles.  The  Treasury  Department  having  sent 
agents  over  to  Prance  to  inquire  into  the  wine  trade,  re- 
ceived information  which  led  to  these  seizures,  and  similar 
seizures  were  made  in  New  Orleans,  San  Francisco,  and 
Boston.  The  result  of  the  San  Francisco  cases  will  be 
found  reported  in  3  Wallace  Bep.  p.  114. 

The  testimony  in  the  case  was  very  voluminous,  the 
case  having  occupied  about  three  weeks  in  the  trial. 

The  judge  has  stated  in  his  charge  all  of  it  that  is 
material  to  the  understanding  of  the  case. 

In  the  course  of  the  trial,  the  Government  called  the 
deputy  collector  at  New  York,  before  whom  the  oaths 
were  taken  on  the  importations  in  question,  and,  having 
first  proved  by  him  the  invoices  in  question,  and  that 
he  recognized  a  similarity  in  the  signature  of  the  claim- 
ants on  all  of  the  invoices  which  had  come  before  him, 
but  that  he  had  never  seen  any  of  them  write,  offered  to 
prove  by  the  witness  that  certain  invoices,  not  of  the 
goods  in  question,  were  signed  by  these  claimants.  Mr. 
Evarts,  in  behalf  of  the  Government,  cited  the  following 
authorities  in  favor  of  the  admission  of  the  evidence  : — 
{Van  Wyck  v.  Mcintosh,  14  iV^.  Y.  22ep.  442  ;  Doe  v.  New- 
ton, 5  Adol.  and  El.  514 ;  2  PAilL  on  Ev.  601,  615 ;  Johnson 
V.  Davenne,  19  Johns.  135  ;  Jackson  v.  Murray,  7  Id.  5  ; 
Tilford  V.  Knott,  2  Johns.  Cas.  214;  1  Greenl.  on  Ev. 
§§  577,  578 ;  Brigham  v.  Peters,  1  Gray,  145  ;  Amlwrst  Bh. 
V.  Root,  2  Met.  532). 

The  court  said  that  the  case  could  not  be  distin- 
guished from  that  in  2  Metcalf;  that  there  was  on  the  in- 
voice a  declaration  in  French,  beginning :  "  I,  the  sub- 
scriber, declare  that  I  am  a  member  of  the  firm  of  de  St. 
Marceaux  &  Co.,"  which  went  on  to  speak  of  the  wines, 
and  then  there  followed  the  certificate  of  the  Consul  that 
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the  invoice  was  produced  to  him  by  the  subscriber,  and 
that  he  was  the  person  he  represented  himself  to  be ; 
and  that,  as  this  matter  came  before  the  witness  in  an 
official  capacity  in  the  Custom  House,  the  case  came 
within  the  rule  in  2  Metcalfe  and  the  testimony  was 
admissible. 

The  claimants,  on  the  trial,  oflfered  in  evidence  the 
appraisement  filed  in  the  case  by  appraisers  appointed 
to  appraise  the  goods  for  the  purpose  of  bonding  them, 
but,  being  objected  to  by  the  Government,  it  was  rejected 
by  the  court. 

The  claimants  called  a  witness  who  had  purchased 
some  of  the  wines  of  de  St.  Marceaux  &  Co.  from  their 
agent  in  New  York  at  about  the  time  in  question  (1864), 
and  proposed  to  prove  the  transaction  as  evidence  of 
market  value,  but  the  evidence,  under  the  objection  of 
the  Government,  was  excluded  by  the  court. 

The  Government  offered  in  evidence  certain  letters 
from  other  manufacturers  of  wine  tending  to  show  the 
real  value  of  their  wines.  The  claimants  objected  to 
the  evidence,  and,  in  support  of  its  admissibility,  Mr. 
Evarts  cited  the  Clicquot  case  (3  Wallace^  114).  The  court 
held  that  the  letters  were  competent  under  the  ruling  in 
that  case,  leaving  it  to  the  jury  to  consider  whether  the 
wines  referred  to  in  the  letters  were  substantially  of  the 
same  quality  and  grade  as  the  wines  under  seizure. 

For  the  Government,  Wm.  M.  Evarts^  G.  P.  Lrnvrej/^ 
and  W.  G.  Clwate. 

For  claimants,  Webster  c&  Craig. 

Judge  Blatchford  charged  the  jury  as  follows : 

Gentlemen  of  the  Jury : — This  case,  as  you  have  seen 
from  the  time  occupied  in  the  examination  of  witnesses 
and   the   discussion   by    counsel,    and    the    principles 
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involved  in  it,  is  one  of  very  great  importance  to  the 
parties  to  the  snit  and  to  the  Government.  It  has  an  im- 
portant bearing  also,  as  you  have  seen,  in  reference  to 
other  cases,  the  principles  involved  in  this  case  applying 
to  a  large  number  of  other  cases  which  are  upon  the 
docket  of  this  court.  You  have  given  a  patient  and  at- 
tentive hearing  to  the  evidence  and  to  the  arguments  of 
counsel,  and  now  you  are  to  discharge  the  final  and  im- 
portant duty  of  giving  your  verdict,  if  you  are  able  to 
arrive  at  a  verdict,  under  the  charge  of  the  court. 

On  the  one  hand,  the  Government  claims  that  this 
case  is  one  of  a  systematic  undervaluation  in  the 
invoices  by  the  manufacturers  of  these  wines— an 
intlButional  and  willful  undervaluation,  resorted  to,  as 
is  claimed  by  the  Government,  because  of  the  ad  valorem 
system  of  duties  which  prevailed  at  the  time  in  refer- 
ence to  champagne  wines ;  and  resorted  to  with  full 
knowledge,  as  is  claimed  by  the  Government,  of  what 
the  law  required,  and  of  what  values  ought  to  be  stated 
in  the  invoices.  On  the  other  hand,  it  is  claimed  by  Mr. 
de  St.  Marceaux  and  his  firm  that  there  was  no  market 
for  these  wines  at  Bheims,  and  therefore  no  market 
value  for  them  there ;  that  the  wines  are  not  sold  at 
Bheims  by  de  St.  Marceaux  &  Go.  for  export ;  and  that, 
there  being  no  market  value  for  them  at  the  place  of 
their  manufacture,  their  value,  for  the  purpose  of  duty, 
must  be  arrived  at  by  taking  the  cost  of  manufacture 
and  adding  to  it  a  sum  for  the  manufacturer's  profit. 
This,  they  claim,  has  been  fairly  done  by  de  St.  Marceaux 
&  Co.  in  this  case. 

These  are  the  antagonistic  positions  assumed.  You 
will  perceive,  therefore,  that  if,  in  the  course  of  your 
inquiries,  you  shall  arrive  at  the  conclusion  that  there 
was  a  market  value  for  the  wines  in  these  3,109  cases  in 
the  principal  markets  of  France,  and  that  such  market 
value  was  above  the  invoice  value  stated  in  these  three 
invoices,  you  can  dismiss  all  question  as  to  the  cost  of 
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manufacture,  or  the  cost  of  the  wines,  leaving  then 
only  one  further  question  for  consideration — whether 
such  undervaluation  by  de  St.  Marceaux  &  Co.  was  made 
knowingly  or  not. 

With  this  general  view  of  the  case,  we  approach  the 
consideration  of  the  particular  questions  involved  in  it. 
The  libel  of  information,  which  is  equivalent  to  a  dec- 
laration in  an  ordinary  action,  is  founded  upon  two 
statutes  of  the  United  States.  One  is  the  fourth  section 
of  the  Act  of  May  28th,  1830,  which  provides,  so  far  as  it 
applies  to  the  present  case,  that  if  an  invoice  be  made 
up  with  an  intent,  by  a  false  valuation,  or  false  exten- 
sion, or  otherwise,  to  evade  or  defraud  the  revenue,  the 
goods  contained  in  the  entry  made  on  such  invoice  shall 
be  forfeited  to  the  United  States.  The  other  statute 
counted  upon  is  the  first  section  of  the  Act  of  March  3d, 
18C3,  which  provides,  that  if  any  owner  of  any  merchan- 
dise shall  knowingly  make,  or  attempt  to  make,  any 
entry  thereof  by  means  of  any  false  invoice,  or  of  any 
invoice  which  shall  not  contain  a  true  statement  of  all 
the  particulars  required  by  that  section,  the  merchandise 
shall  be  forfeited. 

Now,  under  this  last  section,  the  first  inquiry  is, 
what  are  the  particulars  that  are  required  to  be  stated  in 
the  invoice  ?  Those  particulars,  so  far  as  they  apply  to 
the  present  case,  are  the  particulars  required  by  the  first 
section  of  the  Act  of  March  3d,  1863,  in  reference  to 
merchandise  subject  to  <id  valorem  duties — that  is,  duties 
calculated  at  a  percentage  upon  a  written  or  fixed  value 
set  down  by  the  merchant,  and  not  a  duty  of  so  much 
per  pound,  or  so  much  per  gallon,  by  weight  or  measure. 

The  requirements  of  the  statute  in  regard  to  these 
particulars  are  as  follows:  If  the  merchandise  is 
obtained  in  any  other  manner  than  by  purchase,  the 
invoice  must  state  the  actual  market  value  thereof  at 
the  time  and  place  when  and  where  the  same  was  pro- 
cured or  manufactured.    On  the  other  hand,  if  the  mer- 
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chandise  is  obtained  by  purchase,  the  invoice  must  con- 
tain a  true  and  full  statement  of  the  time  when  and  the 
place  where  the  same  was  purchased,  and  the  actual 
cost  thereof,  and  of  all  charges  thereon.  These  two 
provisions  are  very  plain  and  simple,  and  need  to  be  im- 
pressed firmly  upon  your  memoiy.  If  the  merchandise 
is  obtained  in  any  other  manner  than  by  purchase,  the 
invoice  must  state  the  actual  market  value  thereof  at 
the  time  and  place  when  and  where  the  same  was  pro- 
cured or  manufactured.  But  if  the  merchandise  was  ob- 
tained by  purchase,  then  the  invoice  must  contain  a  true 
and  full  statement  of  the  time  when  and  the  place 
where  the  same  was  purchased,  and  the  actual  cost 
thereof,  and  of  all  charges  thereon. 

Now,  in  these  provisions  of  law  which  I  have  just 
stated  and  repeated,  placed  side  by  side  in  the  same  sec- 
tion of  the  statute,  you  will  see  a  policy  which  com- 
mends itself  at  once  to  the  good  sense  of  every  citizen. 
That  policy  is  this :  By eTj  ad  valorem  system  of  revenue 
must  be  made,  as  far  as  possible,  uniform  in  its  opera- 
tion, or  it  will  be  oppressive  and  unjust.  Merchandise, 
as  a  matter  of  course,  will  be  shipped  to  this  country  by 
the  man  who  manufactures  it,  and  like  merchandise  will 
be  shipped  here  by  the  man  who  purchases  it.  If  the 
manufacturer  is  allowed  to  invoice  his  merchandise  at 
what  it  costs  him  to  make  it,  and  the  purchaser  is  com- 
pelled to  invoice  his  goods  at  what  it  costs  him  to  buy 
them,  inasmuch  as  the  latter  must  pay  for  the  goods  not 
only  what  it  costs  the  manufacturer  to  make  them,  but 
the  profit  of  the  manufacturer  in  addition,  an  unfair  dis- 
crimination is  made  against  the  purchaser,  enabling  the 
manufacturer  to  undersell  him  in  the  market  here,  and 
in  the  end  surely  drive  him  out.  That  is  a  principle 
which  is  easy  to  be  understood,  and  commends  itself  to 
the  good  sense  of  every  one.  Hence  the  rule  referred 
to,  which  was  adopted  in  previous  laws  to  this  of  1863, 
and  which  finds  its  expression  in  the  language  I  have 
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cited  from  the  Act  of  1863.  In  the  case  of  a  purchaser 
of  goods,  the  cost  to  him  to  buy  the  goods  abroad  is  as- 
sumed, as  a  general  rule,  by  the  law,  to  indicate  the 
actual  market  value  of  what  he  buys,  it  being  presumed 
that  he  buys  at  the  ordinary  actual  market  value ;  and,  to 
put  the  purchaser  upon  the  same  footing  with  the  manu- 
facturer, and  to  enable  the  government  to  collect  sub- 
stantially the  same  amount  of  duty,  at  the  same  ad 
valorem  rate,  on  the  same  quantity  of  the  same  descrip- 
tion of  merchandise,  whether  shipped  here  for  account  of 
the  purchaser  of  it,  or  for  account  of  its  manufacturer, 
the  law  requires  the  manufacturer  to  invoice  his  goods 
at  their  actual  market  value  in  the  principal  markets  of 
the  country  where  they  were  manufactured,  no  matter 
what  they  cost,  no  matter  whether  they  cost  more  or  less 
than  such  actual  market  value — ^in  substance  and  effect, 
to  invoice  them. at  what  the  other  man,  the  purchaser, 
would  have  to  pay  for  them  and  invoice  them  at.  That 
is  the  law,  and  it  is  perfectly  plain  and  easy  to  be  under- 
stood. The  manufacturer  cannot,  under  this  law,  take 
the  cost  to  him  to  make  the  goods  and  add  an  assumed 
sum  to  that  cost,  and  arbitrarily  call  that  the  market 
value  which  the  law  refers  to.  He  may,  to  be  sure, 
adopt  such  a  course,  but,  if  he  does  adopt  it,  he  takes  the 
risk  of  its  being  shown  that  the  sum  so  fixed  by  him,  no 
matter  how  he  arrived  at  it,  is  less  than  the  actual  market 
value.  In  this  case,  the  law  presumes  that  de  St.  Mar- 
ceaux and  his  house,  the  importers  of  these  wines,  knew 
the  requirements  of  our  law,  and  imposes  upon  them  the 
obligation  of  knowing  them,  if  they  seek  to  avail  them- 
selves, under  these  requirements,  of  the  privilege  of 
entering  merchandise  which  the  law  confers.  But  in 
this  case  you  have  something  more  than  the  presumption 
of  law.  In  these  invoices  (and  they  are  all  alike)  there 
is  a  declaration  attached  to  each,  in  the  French  lan- 
guage, made  by  Mr.  de  St.  Marceaux,  in  which  he  states 
that  the  values  set  forth  in  the  invoices  are,    as  the 
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French  express  it,  the  ^^  veritable  prix  couranV*  The 
translation  produced  makes  that  to  be  ** veritable"  (actu- 
al) ^^caurant"  (market)  **priz"  (value) — actual  market 
value — veritable  or  true  current  price,  to  be  more  literal. 
Every  one  can  see  that  "current  i)rice"  and  ** market 
value"  are  synonymous  words.  We  have,  in  common 
speech,  the  word  "price-current"  in  our  language. 
What  is  a  price-current  but  a  statement  or  list  of  current 
prices,  which  are  the  market  values  of  the  merchandise 
stated  in  the  list  ?  We,  therefore,  have  Mr.  de  St.  Mar- 
ceaux  declaring  that  the  prices  stated  in  these  invoices 
are  the  veritable  current  prices,  or  actual  market  values 
of  the  wines.  The  very  language  of  the  statute  is 
adopted  in  these  declarations  and  translated  into  French, 
Mr.  de  St.  Marceaux's  own  language,  and  the  meaning 
could  not  be  misunderstood  by  him.  At  the  side  of  each 
of  these  declarations  (the  declaration  proper  being  in 
French)  is  an  English  memorandum  in  these  words : 
"  Declaration  where  goods,  wares,  and  merchandise  have 
not  been  purchased."  Now,  this  circumstance  must 
have  struck  your  observation  at  once,  in  reference  to 
these  declarations,  that  Mr.  de  St.  Marceaux,  after  mak- 
ing a  declaration  in  French  (his  own  language,  as  to  the 
meaning  of  which  he  could  not  be  mistaken),  stating  that 
the  prices  in  the  annexed  invoice  are  the  *^  veritable  prix 
caurant,"  the  veritable  current  price,  the  actual  market 
value  of  his  wines  at  the  time  and  place  when  and  where 
the  same  were  procured  or  manufactured  (because  the 
literal  translation  of  the  French  is  the  exact  language  of 
our  statute) — that  M.  de  St.  Marceaux,  after  making  that 
declaration,  now  comes  into  court,  and  by  his  witnesses 
and  counsel  claims  that  these  wines  have  no  market 
value  at  Eheims,  and  that  the  invoices  are  made  up  on  a 
different  basis  from  that  market  value.  What  that  dif- 
ferent basis  may  be  is  of  no  consequence.  The  position 
assumed  is  that  there  is  no  market  value  at  Bheims  be- 
cause there  is  no  market  there.    Nevertheless,  notwith- 
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standing  this,  and  although  you  may  find  there  was  a 
market  value  in  France  for  these  wines  of  de  St.  Mar- 
ceaux,  still,  if  the  prices  stated  by  de  St.  Marceaux,  in 
his  invoices,  according  to  his  declarations  as  to  the 
market  values,  were,  in  point  of  fact,  as  high  as  the 
actual  market  values  which  you  may  find  to  be  proved 
by  the  evidence,  then,  of  course,  the  defence  will  have 
been  made  out. 

There  is  one  expression  in  the  first  section  of  the  Act 
of  1863  which  requires  an  observation,  and  that  is  the 
word  "jpZace"— "the  actual  market  value  at  the  time 
and  place  when  and  where  the  same  were  procured  or 
manufactured."  The  Supreme  Court  of  the  United 
States,  in  the  case  of  Madame  Clicquot's  Champagne,  in 
3  Walktce^  have  settled  the  law  in  regard  to  the  mean- 
ing of  the  word  "place,"  as  used  in  that  sentence,  to 
be,  that  it  has  a  meaning  as  extensive  as  the  country  of 
the  manufacturer  of  these  wines ;  that  it  does  not  mean 
Eheims,  but  France,  the  country  where  the  wines  are 
procured  or  manufactured ;  and  that  the  standard  to  be 
applied  under  the  law  is  the  actual  market  value  />f  the 
wines  in  the  principal  markets  of  France.  In  that  case, 
the  district  court  in  California  had  limited  the  meaning 
of  the  word  "  place,"  in  the  Act,  to  Bheims,  the  spot,  the 
precise  locality,  where  the  wines  were  manufactured. 

With  these  observations  we  are  brought  to  consider 
the  meaning  of  the  words  "actual  market  value,"  as 
used  in  the  statute.  And  here  also  we  have  the  author- 
ity of  the  Supreme  Court  to  guide  us,  for,  in  the  case  of 
Madame  Clicquot's  Champagne,  the  district  court  in 
California,  on  the  trial  of  the  seizure  case  there  of  her 
wines,  gave  a  very  clear  exposition  of  the  meaning  of 
the  words  "actual  market  value;"  and  the  Supreme 
Court,  in  their  opinion,  say,  that  the  charge  of  the  learn- 
ed judge  in  California  embraced  all  the  points  in  the 
case,  and  is  satisfactory  to  the  Supreme  Court,  and  they 
concur  in  it.    I  have  been  furnished  with  a  verbatim  re- 
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port  of  it.  Now,  what  is  the  meaning  of  the  words 
**  actual  market  value  ? "  The  market  value  of  goods  is 
the  price  at  which  the  owner  of  them,  or  the  producer 
of  them,  holds  them  for  sale — the  price  at  which  they  are 
freely  offered  in  the  market — such  prices  as  he  is  willing 
to  receive  if  the  goods  are  sold  in  the  ordinary  course 
of  trade.  This  is  common  sense  and  reason.  It  is  the 
popular  meaning  of  the  words,  and  it  is  their  legal 
meaning ;  and  we  are  brought  around  again,  in  this  way, 
to  the  reason  I  before  stated  to  you  for  the  rule  pre- 
scribed by  the  first  section  of  the  Act  of  1863,  that  this 
actual  market  value,  to  be  stated  by  the  manufacturer 
of  the  goods,  is  to  be,  and  is  intended  to  be,  and  is,  the 
price  which  a  purchaser  must  pay  to  get  the  goods. 
That  is  the  actual  market  value,  and  nothing  else  is.  In 
the  present  case,  the  government  claims  that  the  evi- 
dence shows  that  de  St.  Marceaux's  house  itself  holds 
these  wines  for  sale  at  Bheims  and  in  France,  has  them 
on  sale  there,  offers  them  freely  for  sale  there,  at  prices 
fixed  by  the  house  of  de  St.  Marceaux  &  Co.,  and,  when 
applied  to  at  Eheims,.  voluntarily  names  the  prices  for 
which  it  is  willing  to  sell  them  in  the  ordinary  course 
of  trade,  and  below  which  it  refuses  to  sell  them  in  the 
ordinary  course  of  trade.  If  this  claim  on  the  part  of 
the  government  is  true — ^if  it  be  a  fact  that  de  St. 
Marceaux  does  so  hold  these  wines  for  sale,  and  offers 
them  for  sale,  and  names  the  prices  for  which  he  is  willing 
to  sell  them,  and  below  which  he  will  not  sell  them — if 
you  shall  find  this  to  be  true — then  there  is,  in  judg- 
ment of  law,  a  market  for  the  wines  in  Prance,  and  a 
market  price  for  them  there,  and  a  market  value  for 
them  there,  and  such  market  price  and  market  value  is 
the  price  so  fixed  by  de  St.  Marceaux,  and  so  voluntarily 
named  by  de  St.  Marceaux.  • 

Before  going  into  the  evidence  on  that  subject  as  to 
whether  there  is  or  is  not  such  a  market  value,  I  ought 
to  make  a  remark  upon  one  point.    It  will  not  do  to  say 
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that  there  is  no  market  value  for  these  3,109  cases  at 
Rheims  because  the  3,109  cases  were  not  themselves  sold 
or  to  be  sold  at  Eheims,  but  were  to  be  sold  in  the 
United  States.  If  or  will  it  do  to  say  that  there  is  no 
market  value  for  these  3,109  cases,  or  for  the  wines  in 
them,  at  Rheims,  because  just  the  special  wine  in  the 
bottles  in  these  cases,  so  dosed  and  prepared  as  this  wine 
was,  is  not  sold  at  Rheims.  This  would  be  trifling  with 
the  good  sense  of  the  law.  You  have  heard  the  testi- 
mony on  both  sides,  of  the  makers  and  dealers,  of  the 
brokers  at  Rheims,  of  Mr.  Heidelberger,  Mr.  Weiland, 
Mr.  Marshall,  and  others,  and  you  will  be  able  to  judge 
— and  it  is  for  you  exclusively  to  judge — ^whether  wine, 
in  all  substantial  particulars,  as  to  grade,  quality,  and 
body  and  marketable  worth,  appreciation,  and  value,  the 
same  as  the  wine  in  these  3,109  cases,  is  or  is  not  in  the 
market  and  on  sale  at  Rheims  and  in  France.  If  it  is, 
if  there  is  a  price  which  a  purchaser  must  pay  there  for 
such  wine,  in  order  to  get  it  in  the  quantities  stated  in 
these  three  invoices,  then  there  is  a  market  value  for  it 
there  within  the  statute. 

The  values  stated  in  these  three  invoices,  per  case, 
are  as  follows,  all  at  Havre  :  For  Carte  Noir,  quarts,  30 
francs  50  centimes  ;  for  pints  of  the  same,  33  francs  50 
centimes  ;  for  Carte  Blanche,  quarts,  30  francs  50 
centimes  ;  for  pints  of  the  same,  33  francs  50  centimes  ; 
for  Red  Lac,  pints,  34  francs  50  centimes,  there  being  no 
quarts  of  Red  Lac  m  the  invoices ;  for  the  Royal  St. 
Marceaux,  quarts  36  francs,  and  for  pints  of  the  same 
39  francs.  That  comprehends  all  the  descriptions  of 
wine  in  these  invoices.  These  prices  you  will  bear  in 
mind,  and  I  doubt  not  they  are  impressed  on  your 
memory  sufficiently. 

T[  will  now  refer  to  some  of  the  evidence.  In  the 
first  place,  there  is  the  evidence  of  Mr.  Marshall.  Who 
and  what  Mr.  Marshall  is,  and  the  general  credit  you 
will  give  to  his  testimony,  in  view  of  his  examination 


SOUTHERN  DISTRICT  OF  NEW  YORK.  253 

8,109  Cases  of  Champagne — Alexandre  de  St.  Marceaux  <&  Co.,  Claimants. 

and  cross-examination,  I  shall  leave  entirely  to  yon, 
without  any  comment,  merely  stating,  as  I  understand 
it,  some  of  the  salient  facts,  as  bearing  on  the  case,  that 
are  testified  to  by  him.  He  procured  in  London  certain 
prices  current,  and  especially  a  price  current  from  Groves 
&  Go.,  the  agents  of  de  St.  Marceaux  there,  and  he  had 
certain  dealings,  which  I  shall  speak  of  hereafter,  with 
Groves  &  Co.,  in  reference  to  some  wines  of  de  St.  Mar- 
ceaux, and  he  names  certain  prices  as  stated  to  him  by ' 
Groves  &  Co.,  and  by  the  agents  in  London  of  other 
houses  at  Eheims,  as  the  prices  of  these  cham- 
pagne wines  in  Prance  for  export— the  prices  free  on 
board  at  Havre.  If  you  shall  believe  his  evidence,  then 
the  prices  which  he  states  are  to  be  taken  into  consider- 
ation by  you  as  evidence  of  the  market  values  in  France 
of  the  wines  he  speaks  of,  whatever  such  wines  may  be, 
leaving  only  the  question  whether  those  wines  are  sub- 
stantially the  same  as  the  wines  in  these  3,109  cases. 
Mr.  Marshall  says  there  are  but  three  grades  of  cham- 
pagne wine  made  as  shipping  wines,  to  export,  by  these 
manufacturers  at  Eheims,  and  on  which  they  put  their 
brand ;  th^t  no  matter  how  many  different  labels  or 
brands  or  marks  appear  on  them,  there  are  but  three 
grades  of  shipping  wines,  to  export,  on  which  they  put 
their  brand;  that  all  the  manufacturers  there  main- 
tain substantially  the  same  relations  or  proportions  be- 
tween the  three  grades  which  they  make ;  and  that  they 
all  make  but  three  grades.  He  also  says  that  a  taster, 
and  he  himself,  can  tell  by  his  taste,  without  seeing 
cork  or  label  or  brand,  to  which  one  of  these  three 
grades  any  particular  wine  that  he  may  taste  belongs  ; 
and  that  then,  if  that  wine  has  a  brand  or  label  or  mark 
upon  it,  so  that  he  can  become  possessed  of  all  the  ad- 
ventitious circumstances  that  give  it  a  price  or  value  in 
the  market,  he  can  tell,  within  four  francs  a  case,  the 
market  value  of  that  wine. 

The  bearing  of  this  evidence,  in  connection  with 
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other  evidence  in  the  case  given  subsequently,  is  merely 
for  the  purpose  of  showing  how  many  grades  and  quali- 
ties there  are  in  fact  of  these  wines,  and  especially  of 
this  de  St.  Marceaux  wine,  with  a  view  of  arriving  at 
this  question  of  actual  market  value ;  and,  in  that  same 
connection,  you  will  recollect  the  letter  of  de  St.  Mar^ 
ceaux  &  Oo.  to  Leuchtenrath,  in  which  they  say  to 
Leuchtenrath  that  they  sell  only  three  kinds  ;  and  they 
give  in  that  letter  the  prices  of  three  diflferent  grades 
or  qualities,  in  that  respect  corresponding  with  the  testi- 
mony of  Marshall.  In  regard  to  these  de  St.  Marceaux 
wines  (for  in  what  I  have  to  say  I  shall  confine  myself 
solely  to  them)  Marshall  says,  that  the  de  St.  Mar- 
ceaux grade  No.  3,  or  the  lowest  grade  of  the  three,  is 
worth  45  francs  a  case  of  a  dozen  quarts  free  on  board  at 
Havre  ;  that  that  is  the  price,  and  that  all  these  prices 
are  the  prices,  for  the  last  five  or  ten  years  in  London, 
during  which  there  has  been  no  variation  in  the  prices 
of  the  champagne  of  de  St.  Marceaux,  or  of  any  other 
brand,  in  London ;  that  the  lowest  grade.  No.  3,  is  45 
francs  a  case  of  a  dozen  quarts  free  on  board  at  Havre, 
No.  2,  62  francs  a  case,  and  No.  1,  60  francs  a  case,  in- 
cluding i>ackageand  all  expenses  of  putting  on  board  the 
ship.  On  that  same  subject  you  will  bear  in  mind  the 
letter  of  de  St.  Marceaux  and  Co.  to  Leuchtenrath,  in 
which  they  name  three  kinds  and  three  prices :  "  Carte 
Blanche,"  45  francs  a  case,  or  3  francs  75  centimes  a 
bottle — the  same  price  that  Marshall  names  for  No.  3,  or 
the  lowest  grade  of  the  wine  he  speaks  of.  The  second 
price  stated  by  de  St.  Marceaux  &  Co.  in  their  letter  to 
Leuchtenrath,  is  for  "Champagne  Imperial,"  which  is 
48  francs.  Marshall's  second  was  62  francs.  The  third 
price  mentioned  by  de  St.  Marceaux  &  Co,  in  their  letter 
to  Leuchtenrath,  is  GO  francs,  for  "  Royal."  Marshall's 
price  was  60  francs  for  No.  1,  which  I  understand  to  be 
"Royal."  These  prices  stated  by  de  St.  Marceaux  & 
Co.  to  Leuchtenrath  are  prices  for  the  wine  taken  in  the 
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cellar  at  Bheims,  packing  not  included.  Mr.  Marshall 
produces  five  price-currents,  "which  he  obtained  in  Lon- 
don from  the  agents  of  the  makers  in  Eheims,  or  parties 
who,  he  says,  were  the  agents.  You  heard  the  testimony 
of  Weiland  in  regard  to  the  dealings  of  the  house  of 
Piper,  Heidsieck  &  Co.  with  Newton,  and  of  Heidel- 
berger  in  regard  to  the  dealings  of  de  St.  Marceaux  & 
Co.  with  Groves  &  Co.  I  will,  for  the  purpose  of  this 
trial,  call  these  persons  agents,  as  Mr.  Marshall  under- 
stood them  to  be  in  his  dealings  with  them.  He  ob- 
tained one  price-current  from  Groves  &  Co.,  and  says 
that  when  he  got  that,  in  October,  1866 — (and  this  testi- 
mony must  be  taken  in  connection  with  his  other  testi- 
mony, that  there  has  been  no  variation  within  the  last  five 
or  ten  years,  in  London,  in  the  prices  of  any  champagne) 
— that  when  he  got  this  price-current  from  Groves  &  Co., 
in  October,  1866,  he  bought  from  Groves  &  Co.  some 
'*  Boyal "  at  48  shillings,  or  60  francs  a  case,  less  5  per 
cent,  discount,  which  was  net  57  francs  ;  that  he  also 
bought  from  Groves  &  Co.,  at  that  time,  some  second 
quality  of  de  St.  Marceaux's  wine  at  36  shillings  a  case, 
or  45  francs,  less  5  per  cent,  discount,  which  was  net  42| 
francs ;  that  Groves  told  him  at  the  time  that  these  were 
the  lowest  prices  in  bond,  duty  not  paid,  in  London ;  that 
Groves  would  have  sold  it  to  any  one  in  the  trade  at  that 
price;  and  that  he,  Marshall,  was  in  the  trade,  and 
Groves  knew  it,  and  sold  the  wine  to  him  as  to  one  in 
the  trade,  although  in  fact  he  bought  the  samples,  two 
cases  of  one  kind,  I  think,  and  perhaps  about  the  same 
quantity  of  the  other,  as*  samples  for  the  United  States 
government.  The  36-shilling  or  45-franc  wine,  "second 
quality  Ay  "  of  de  St.  Marceaux  wine,  which  Marshall 
bought,  is,  he  says,  the  lowest  wine  that  de  St.  Marceaux 
puts  his  brand  on ;  and  that,  you  will  recollect,  corresponded 
with  the  price  stated  by  de  St.  Marceaux  in  his  letter  to 
Leuchtenrath  for  the  lowest  of  the  three  grades  named 
there— that  is,  45  francs  for  "Carte  Blanche."    As  to 
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these  prices  of  de  St.  Marceaux's  wine  in  bond  in  Lon- 
don, without  any  English  customs  duty  added,  it  is  for 
you  to  judge  whether  these  prices  are  or  are  not  substan- 
tially the  prices  of  the  same  wines  free  on  board  at 
Havre,  that  is,  the  lowest  prices  of  them  in  Prance ; 
and  also  whether  these  wines  are  substantially  the  same 
as  the  wines  in  the  3,109  cases  in  suit,  and  whether  these 
prices  have  varied  since  the  Spring  of  1864.  In  this 
connection  Marshall  says,  that  when  he  bought  this 
wine  from  Groves  in  the  Pall  of  1866,  he  told  Groves  he 
was  going  to  buy  largely  for  shipping,  and  wanted  a 
few  cases  for  samples,  and  that  Groves  named  his  lowest 
prices  for  the  wines  in  quantities,  and  gave  him  the 
samples  at  these  prices.  In  regard  to  the  other  price- 
currents  which  Marshall  obtained  in  London — namely, 
those  from  the  agents  of  Piper,  Heidsieck  &  Co.,  of 
Jules  Mumm  &  Co.,  of  Charles  Heidsi»3ck  &  Co.,  and 
of  Moet  &  Chandon,  and  to  the  prices  stated  in  those 
price-currents— I  shall  not  refer  to  them  particularly, 
leaving  you  to  judge,  from  your  recollection,  whether 
they  do  or  do  not  go  to  show,  under  the  law  as  explained 
to  you,  that  there  was  a  market  value  for  all  these  wines, 
and  especially  for  this  de  St.  Marceaux  wine,  in  Prance 
in  the  Spring  of  1864.  That  is  the  only  bearing  of  the 
evidence,  and  it  is  not  to  be  considered  in  the  case  as 
applicable  to  any  other  points.  There  are  also  some 
price-currents  of  de  St.  Marceaux  &  Co.  annexed  to 
Heidelberger's  deposition,  two  of  Paris  agents,  and  two 
of  de  St.  Marceaux's  house  at  Bheims,  giving  the  price 
per  bottle  at  Bheims,  packing  not  included,  and  putting 
de  St.  Marceaux's  Carte  Blanche  at  48  francs  a  case, 
and  another  kind  at  60  francs  a  case.  In  regard  to  these 
price-currents,  you  will  take  into  consideration  the  tes- 
timony of  Heidelberger,  who  says  they  were  mere  puff- 
ing advertisements,  and  do  not  amount  to  anything.  It 
is  for  you  to  judge.  But,  whatever  these  price-currents 
of  the  house  of  de  St.  Marceaux  &  Co.  annexed  to 
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Heidelberger's  deposition  show  as  to  the  prices  in  fact 
— ^whether  the  prices  are  or  are  not  puffing  prices,  or 
prices  that  are  not  reliable  as  prices  for  the  wine  in 
quantities — ^they  undoubtedly  show  this,  that  the  Oarte 
Blanche  wine  named  in  them  (and  whether  that  wine  is 
of  the  same  grade  and  quality  as  the  Oarte  Blanche  in 
these  3,109  cases  is  for  you  to  judge),  and  the  other 
wines  named  in  them,  are  held  by  de  St.  Marceaux  & 
Go.  on  sale  at  Bheims,  deliverable  there,  and  to  be  paid 
for  there,  iand  in  the  market  there,  at  some  market  value 
or  other  fixed  by  de  St.  Marceaux  &  Oo.  themselves. 

Then  you  have  the  testimony  of  the  five  brokers,  and 
of  the  one  ex-broker,  who  state  that  they  know  nothing 
in  regard  to  sales  of  these  prepared  wines  at  Bheims ; 
but  that,  without  doubt,  the  prepared  wines  are  sold  at 
wholesale  at  Bheims  in  transactions  which  are  private, 
not  being  made  through  brokers,  and  therefore  not  pub- 
lic, but  made  through  correspondence,  the  sales  of  each 
house  being  known  only  to  itself  and  to  the  persons  who 
purchase  from  it. 

Then  you  have  the  letter  of  de  St.  Marceaux  &  Co. 
to  Leuchtenratb,  brought  out  by  the  letter  irom  Leuch- 
tenrath  to  them.  Leuchl^nrath's  letter  is  dated  the  4th 
of  November,  1863.  In  that  letter,  you  will  recollect,  he 
asks  the  house  of  de  St.  Marceaux  &  Oo.  for  the  lowest 
price  of  their  wines  for  cash,  for  export,  and  for  con- 
siderable orders.  That  was  the  inquiry  that  brought 
out  the  answer  that  was  made,  and,  in  due  course,  three 
days  afterward,  that  letter  was  replied  to.  On  the  7th 
of  November,  1863,  they  acknowledge  the  receipt  of  his 
letter  and  reply  to  it.  They  state,  in  substance,  that  de 
St.  Marceaux  &  Oo.  make  wines  of  only  the  very  first 
quality,  and  sell  only  three  kinds— "Oarte  Blanche"  at 
3  francs  75  centimes  per  bottle,  "  Ohampagne  Imperial " 
at  4  francs  per  bottle,  and  "Eoyal  St.  Marceaux"  at  5 
francs  per  bottle,  taken  in  the  cellar,  packing  and  all 
other  costs  at  the  charge  of  the  buyer ;  half  bottles,  or 

17 
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pints,  of  the  various  kinds,  50  centimes  more ;  the  price 
to  be  payable  in  six  months,  or,  if  cash,  then  3  per  cent, 
discount ;  and  that,  if  the  orders  should  be  considerable, 
and  should  be  payable  in  cash,  they  would  allow  10  per 
cent,  more  as  commission  to  the  purchaser.  That  is  the 
letter,  and  all  there  is  in  it  of  any  importance  in  the 
case. 

Now,  the  law,  as  applicable  to  a  letter  of  this  kind, 
is  this :  If  the  house  of  de  St.  Marceaux  &  Go.  thought 
that  this  was  a  regular  mercantile  proposition,  and  that 
Leuchtenrath  was  a  general  commission  merchant,  and 
if  the  house  of  de  St.  Marceaux  &  Co.  answered  this 
letter  voluntarily,  and  fixed  certain  prices  as  the  lowest 
cash  prices  for  export  for  the  wines  in  considerable 
quantities,  and  if  the  wines,  referred  to  by  de  St. 
Marceaux  &  Co.  in  the  letter,  were  in  substance  the  same 
as  the  wines  in  the  3,109  cases  in  suit,  then  you  are  at 
liberty  to  infer  that  de  St.  Marceaux  &  Co.  would  have 
sold  the  same  wines  to  anybody  at  the  prices  named, 
and  also  to  infer  that  there  wa«  a  market  value  for  the 
wines,  thus  made  and  fixed  by  de  St.  Marceaux's  house 
itself,  and  that  such  market  value  is  the  price  thus  fixed. 
There  are  other  letters  introduced  into  this  case  from 
other  houses,  some  to  Leuchtenrath,  and  some  to  a  man 
by  the  name  of  Hill,  in  London.  The  same  remarks  are 
applicable  to  the  letters  from  these  other  houses,  and 
to  the  prices  named  in  them  for  the  wines  named,  that 
I  have  applied  to  the  wines  and  the  prices  in  the  price- 
currents  obtained  by  Marshall  in  London  for  other  wines 
than  those  of  de  St.  Marceaux  &  Co. 

As  to  this  letter  of  de  St.  Marceaux  &  Co.  to  Leuch- 
tenrath, and  as  to  the  purchase  by  Marshall,  as  samples 
for  the  United  States,  of  their  wines  from  Groves  &  Co., 
no  possible  prejudice  can  attach  to  this  mode  of  obtain- 
ing the  information  sought  for,  or  to  the  officers  of  the 
United  States  for  resorting  to  this  mode.  If  Groves 
supposed  he  was  selling  to  a  regular  purchaser,  and 
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named  his  lowest  price  for  considerable  quantities,  and 
if  de  St.  Marceaux  supposed  he  was  dealing  with  a 
regular  customer  in  the  ordinary  way  of  trade,   and 
named  his  lowest  prices  for  cash,  for  export,  for  consider- 
able quantities,  it  does  not  detract  a  particle  from  the 
value  of  the  evidence,  as  evidence,  that  in  fact  Marshall 
was  buying,   and  Leuchtenrath  was  writing,  to  obtain 
evidence  to  be  used  for  the  United  States ;  because  the 
test  to  be  applied  is  the  state  of  mind  of  the  seller  to 
Marshall,  and  of  the  writer  to  Leuchtenrath.    As  to  the 
prices  in  the  letter  to  Leuchtenrath,  deducting  discount 
and  adding  packing,  to  get  at  the  prices  at  Eheims,  the 
government  claims  that  the  prices  stated  by  de  St.  Mar- 
ceaux &  Co.  in  their  letter  to  Leuchtenrath  as  the  prices 
at  Bheims,  make  the  following  net  prices  which  the  pur- 
chaser would  have  to  i3ay  to  get  these  wines  for  export, 
in  considerable  quantities,  in  the  market  in  France,  and 
that  he  could  not  get  them  for  less ;  that  is,  41  francs  45 
centimes  for  **  Oarte  Blanche,"  44  francs  6  centimes  for 
"  Champagne  Imperial,"  and  54  francs  54  centimes  for 
**  Eoyal  St.  Marceaux."    If  you  should  find  that  these 
prices,  or  any  other  prices  which  you  may  arrive  at  from 
the  evidence,  were  the  prices  which  any  person  wish- 
ing to  buy  the  wines  would  have  had  to  pay  for  them  in 
France,  and  that  these  prices  were  fixed  by  de  St.  Mar- 
ceaux &  Co.,  and  that  the  wines  are  substantially  the 
same  as  the  wines  in  suit,  and  that  the  prices  remained 
the  same  in  the  Spring  of  1864  that  they  were  in  Novem- 
ber, 1863,  when  this  letter  was  written  to  Leuchtenrath,. 
then,  in  judgment  of  law,  there  was  a  market  value  at 
Eheims  and  in  France  for  the  wines  in  suit  in  the  Spring 
of  1864,  and  such  market  value  was  the  prices  so  fixed 
by  de  St.  Marceaux  &  Co.  and  nothing  else.    The  gov-^ 
emment  also  refers  to  Heidelberger's  testimony,  which 
you  will  recollect,  and  upon  which  I  shall  not  comment,, 
except  to  refer  you  to  it,  in  regard  to  invoices  made  by 
the  house  of  de  St.  Marceaux  &  Co.  at  Eheims,  to  pur- 
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chasers  of  wine  there,  at  prices  running  from  3  francs  25 
centimes  and  3  francs  50  centimes  per  bottle  to  5  francs 
pev  bottle.  The  goyernment  claims  that  Heidelberger 
testified  that  that  wine  was  the  same  kind  of  wine  as  the 
*^  Oarte  Blanche ''  that  he  sends  to  the  United  States. 
The  price  of  3  francs  25  centimes  a  bottle  would  be  39 
francs  a  dozen,  3  francs  50  centimes  a  bottle  would  be  42 
francs  a  dozen,  and  5  francs  a  bottle  would  be  60  francs  a 
dozen,  because  it  was  not  in  cases,  but  was  in  bottles  un- 
packed, and  the  cost  of  packing,  which  is  testified  to  be 
2  francs  16  centimes  a  dozen,  is  to  be  added,  for  the 
wine  must  be  put  in  cases  to  be  exported,  and  that  ex- 
pense is  a  portion  of  the  dutiable  value.  The  govern- 
ment claims  that  the  testimony  of  Heidelberger  shows 
the  fixing  by  the  house  of  de  St.  Marceaux  &  Co.  itself 
of  a  market  value  for  the  wines  in  suit,  and  at  a  higher 
rate  than  the  invoices. 

Then  you  have  the  evidence  on  the  part  of  the  claim- 
ants in  this  case.  You  recollect  the  depositions  of  a  large 
number  of  witnesses  in  Prance,  the  deposition  of  Heidel- 
berger, the  testimony  of  Weiland,  and  the  depositions  of 
the  five  brokers  and  the  one  ex-broker.  Upon  that  sub- 
ject I  will  refer  to  the  charge  of  the  court  in  the  case  in 
California,  which  was  approved  by  the  Supreme  Court, 
and  will  read  an  extract  from  it :  "On  the  part  of  the 
claimants,  gentlemen,  a  large  number  of  witnesses,  most 
respectable,  apparently,  from  their  official  positions" 
(witnesses  like  these  brokers,  about  whom  we  have  heard, 
as  to  their  positions,  qualifications,  and  character,)  ''have 
testified  that  there  is  no  market  value  for  this  wine  at 
Bheims.  It  is  for  you  to  say  whether  they  are  not 
totally  mistaken,  or,  if  they  are  not  wholly  mistaken, 
whether  their  mistake  has  not  arisen  from  a  misconcep- 
tion of  what  is  the  market  value  of  wines.  It  is  for  you 
to  say  whether  they  mean  anything  more  than  that  the 
manufacturers  do  not,  at  Bheims,  deal  in  each  other's 
wines."    And  I  refer  you  to  the  language  of  one  or  two 
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of  the  brokers  in  this  case,  as  I  recollect  it,  where  they 
state  that  there  are  no  brokers  or  commission-merchants 
who  deal  at  Bheims  in  these  wines.  *^  The  statement 
made  by  them  that  there  is  no  market  value  for  diam- 
pagne  at  Bheims  must  be  taken  by  you  with  the  ex- 
planations and  qualiiications  with  which  it  is  given.  It 
must  be  taken  in  connection  with  the  rest  of  their  evi- 
dence, showing  in  what  sense  they  mean  to  say  that 
there  is  do  market  value  for  these  wines  in  the  cham- 
pagne district.  It  must  be  taken  also  in  connection  with 
the  testimony  offered  by  the  United  States  to  show  that 
there  is  a  market  value  for  these  wines ;  that  is  to  say, 
that  these  wines  are  held  at  and  can  be  obtained  by  any- 
body for  certain  determinate  rates,  below  which  they 
cannot  be  obtained." 

Now,  gentlemen,  if,  on  all  the  testimony,  you  shall  find 
that  there  was  an  actual  market  value  in  France  for  the 
wines  in  suit,  then  it  was  the  duty  of  de  8t.  Marceaux's 
house  to  put  that  value  in  the  invoices.  And  the  next 
question  for  inquiry  is,  have  they  done  so  ?  If  you  shall 
find  that  there  was  such  actual  market  value,  you  will 
probably  not  have  much  difficulty  in  determining  the 
question  as  to  whether  the  invoice  value  is  ^bove  or 
below  such  market  value.  If  you  shall  find  that  it  is 
below,  then  you  must  determine  whether  the  under- 
valuation was  intentional  and  done  knowingly,  or  whetiier 
it  was  done  unintentionally  and  ignorantly.  If,  in  making 
out  the  invoices  and  asserting  in  the  declarations  an- 
nexed and  required  by  the  statute,  that  the  prices  stated 
in  the  invoices  were  the  actual  market  value,  the  ^'verit- 
able prix  cauranV^  of  the  wines  in  Bheims  or  in  France, 
de  St.  Marceaux,  who  made  the  declarations  in  the  in- 
voices, knew  better,  then  he  did  it  knowingly ;  and  if  you 
believe  that  he  knew  that  the  invoices  did  not  state  as 
high  a  value  as  the  actual  market  value,  then  the  wines 
must  be  forfeited. 

A  good  deal  has  been  said  in  this  case  by  counsel  in 
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regard  to  the  manner  and  time  and  circumstances  under 
which  these  wines  were  seized,  and  the  persons  by  whom 
they  were  seized.  That  is  something  with  which  neither 
you  nor  the  court  have  anything  to  do  in  this  case.  The 
government  has  adopted  the  seizure,  and  is  in  court  up- 
holding and  maintaining  it.  It  is  of  no  consequence 
how  it  was  made,  or  when  it  was  made,  or  from  what 
motive  it  was  made,  if  the  facts  and  the  law  require  the 
forfeiture  of  the  goods.  There  is  but  one  other  rule  of 
law  to  which  I  think  it  necessary  to  call  your  attention, 
and  that  is  this :  In  a  case  like  this,  where  probable  cause 
is  shown  for  the  prosecution,  and  which  probable  cause 
is  to  be  judged  of  by  the  court,  the  burden  of  proof  is 
thrown  on  the  claimant  to  dispel  the  suspicion  and  ex- 
plain the  circumstances  which  seem  to  render  it  probable 
that  there  has  been  a  knowing  undervaluation.  The 
government  having  in  this  case,  in  the  first  instance,  as 
decided  by  the  court,  established  probable  cause,  it  is  for 
the  claimants  to  show  their  innocence,  and  dispel  and 
clear  up  the  suspicion  which  the  government  in  the  be- 
ginning raised  against  them  ;  and,  under  this  rule,  it  is 
for  you  to  say  whether  the  claimants  have  made  out 
their  defence,  and  have  shown  that  these  wines  were  in- 
voiced at  their  actual  market  value  in  the  principal 
markets  of  France  at  the  time  they  were  manufactured^ 
If  they  have  not  shown  that,  you  will  find  for  the  United 
States ;  and  if  they  have  shown  that,  you  will  find  for  the 
claimants. 

I  have  said  everything  that  I  deem  it  necessary  to  say 
in  regard  to  the  facts  or  the  law  of  this  case,  and  all 
propositions  made  on  either  side  to  the  court  to  charge 
the  jury,  which  are  not  embraced  or  covered  affirmatively 
or  negatively  by  the  charge  as  given,  will  be  considered 
as  refused. 

You  will  give  to  this  case,  gentlemen,  I  doubt  not,  a 
patient  and  careful  consideration,  with  an  earnest  desire 
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to  arrive  at  a  just  conclusion,  and  I  commit  it  to  you 
entirely  satisfied  that  you  will  do  so. 

Mr.  Webster. — If  the  court  please,  in  the  last  prop- 
osition but  one  stated  by  the  court  there  was  an  omission 
in  regard  to  the  statutory  knowledge  or  intent.  I  think 
the  general  direction  of  this  part  of  your  honor's  charge 
on  that  point  was,  that  if  the  jury  found  that  the  goods 
were  undervalued,  they  were  to  find  for  the  government. 
There  was  no  condition  annexed  in  regard  to  guilty 
knowledge  or  intent. 

Mr.  -Krarte.— When  your  honor  was  passing  upon 
the  question  of  probable  cause  and  the  burden  of  proof, 
you  did  not  repeat,  my  learned  friend  thinks,  the  con- 
dition of  knowledge  in  which  the  undervaluation  was 
made. 

The  CouBT. — Of  course,  gentlemen,  you  will  under- 
stand that  even  if  you  find  that  these  goods  were  imder- 
valued— that  is,  if  they  were  valued  in  the  invoices  at 
less  than  the  actual  market  value — you  stiU  must  find, 
in  order  to  forfeit  the  goods,  that  this  was  done  know- 
ingly by  the  house  of  de  St.  Marceaux  &  Co. 

Mr.  Webster. — There  are  two  counts  in  the  informa- 
tion, one  imder  the  fourth  section  of  the  Act  of  1830,  and 
one  under  the  first  section  of  the  Act  of  1863.  The  fourth 
section  of  the  Act  of  1830  refers  to  "intent"  to  evade 
the  duty. 

The  Court. — Of  course,  from  what  I  have  said,  you 
will  understand  that  the  word  "knowingly"  occurs  in 
the  Statute  of  1863,  and  applies  to  that  statute,  and  that 
under  the  count  founded  upon  that  statute  you  must  find 
that  the  undervaluation  was  made  knowingly  by  de  St. 
Marceaux  &  Co.  There  is  a  count  under  the  fourth  sec- 
tion of  the  Act  of  1830.  Under  that  section  you  must 
find,  in  order  to  find  against  the  claimants  and  in  favor 
of  the  government,  that  the  invoice  was  made  up  with 
an  intent,  by  false  valuation  or  extension  or  otherwise, 
to  evade  or  defraud  the  revenue ;  and  under  that  section, 
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unless  you  find  that,  the  goods  cannot  be  forfeited.  But 
you  can  find  for  the  government  under  either  statute,  or 
under  either  count  of  the  libeL  You  may  find  under  the 
Law  of  1830,  or  under  the  Law  of  1863.  If  you  find 
against  the  claimants  under  either  one,  the  goods  are  to 
be  forfeited. 

The  jury  failed  to  agree  upon  a  verdict,  and  the  case 
was  compromised  without  a  second  trial. 


JULY,  1867. 

m   THE  MATTEE  OP  OHAELES  A.  MOEFOED, 
A  VOLUNTAEY  BANKEUPT. 

Practice  in  Bankruptcy. — Amendment.— Power  op  Register. 

Where  a  petitioner  in  bankruptcy  applied  to  the  register  for  leaye  to  amend  the 
schedules  attached  to  his  petition,  which  the  register  refused,  and  certified  to 
the  conrt  the  questions:  (1.)  Whether  registers  had  power  to  allow  ameud- 
ments ;  and  (2.)  Whether,  if  they  had  such  power,  the  amendments  should  be 
made  before  the  register,  and  certified  copies  filed  with  the  clerk,  or  vice 
versa: 

Held,  That  under  §  4  of  the  Bankrupt  Act,  and  rules  6  and  7  of  the  General 
Orders  in  Bankruptcy  adopted  bj"  the  Supreme  Ck)urt,  the  court  has  the  power 
to  allow  such  amendments,  and,  that  for  the  pui*pose  of  allowing  such  amend- 
ments, where  they  are  uncontested,  the  register  is  the  court,  and  has  power  to 
allow  them  on  a  direct  application  to  him. 

That  the  co-ordinate  power  of  allowing  them  rests  with  the  judge. 

lliat  the  original  amendments  permitted  to  be  made  should  be  filed  with  the 
clerk. 

That,  in  making  them,  General  Orders  No.  14  and  No.  83  should  be  observed. 

That,  when  they  are  filed,  the  registers  will  act  on  them  under  General  Order 
No.  1  and  rule  No.  4  of  this  Court  in  Bankruptcy. 

In  this  case  the  petitioner  applied  to  the  register 
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for  leave  to  amend  the  schedules  to  his  petition,  and 
the  register  denied  the  application,  upon  the  ground 
and  for  the  reason  that  the  power  of  ordering  amend- 
ments to  the  schedules  rested  entirely  with  the  court,  and 
that  only  the  judge  could  allow  such  amendments.  The 
register  certified  such  question  to  the  court,  and  stated 
the  points  on  which  the  opinion  of  the  court  was  desired 
to  be  these  : 

(1.)  Whether  registers,  to  whom  causes  in  bankruptcy 
are  referred  by  order  of  the  court,  may  allow  amend- 
ments to  be  made  to  schedules  fl]ed  with  them. 

(2«)  If  the  registers  can  allow  such  amendments^ 
whether  such  amendments  can  be  made  directly  before 
the  registers,  and  certified  copies  thereof  be  filed  with 
the  clerk ;  or  whether  the  original  amendments  per- 
mitted to  be  made  should  be  filed  with  the  clerk,  and  the 
registers  thereafter  receive  copies  from  the  clerk,  as  in 
the  case  of  the  original  petition  aud  schedules* 

Bl ATCHFOBB,  J.  By  scction  four  of  the  Bankrupt  Act 
it  is  provided,  that  every  register  duly  appointed  and 
qualified  shall  have  power,  and  it  shall  be  his  duty,  to  sit 
in  chambers  and  despatch  there  such  part  of  the  adminis- 
trative business  of  the  court,  and  such  uncontested  mat- 
ters, as  shall  be  defined  in  general  rules  and  orders,  or  as 
the  District  Judge  shall  in  any  particular  matter  direct. 
By  rule  5  of  the  General  Orders  in  Bankruptcy,  framed 
by  the  Justices  of  the  Supreme  Court  of  the  United  States 
in  pursuance  of  the  tenth  section  of  the  Bankrupt  Act, 
it  is  provided  that  the  registers  may  conduct  proceedings 
in  relation  to  the  following  matters,  when  uncontested, 
namely  (aiQong  others),  ordering  amendments  of  any 
proceedings.  Among  the  amendments  so  referred  to  is 
imquestionably  the  amendment  of  a  voluntary  bankrupt's 
schedule  of  creditors  and  property,  for,  by  section 
twenty-six  of  the  Act  it  is  provided,  that  a  bankrupt 
shall  be  at  liberty,  from  time  to  time,  upon  oath,  to 
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amend  and  correct  his  schedule  of  creditors  and  property, 
so  that  the  same  shall  conform  to  the  facts ;  and,  by 
rule  7  of  the  General  Orders  in  Bankruptcy,  before 
referred  to,  it  is  provided,  that  the  court  may  allow 
amendments  to  be  made  in  the  bankrupt's  petition  and 
schedules,  upon  the  application  of  the  petitioner,  upon 
proper  cause  shown,  at  any  time  prior  to  the  discharge 
of  the  bankrupt.  These  provisions  apply  as  well  to  a 
case  where  the  i)etitioner  has  not  yet  been  adjudged  a 
bankrupt,  as  to  a  case  where  he  has.  For  the  purpose 
of  allowing  such  amendments,  when  they  are  uncon- 
tested, the  register  is  the  court,  and  has  power  to  allow 
them  on  a  direct  application  to  him.  Of  course  the  co- 
ordinate power  of  allowing  them  in  like  cases  also  exists 
in  the  judge. 

The  original  amendments  permitted  to  be  made 
should  be  filed  with  the  clerk,  and,  in  making  them,  rules 
14  and  33  of  the  General  Orders  in  Bankruptcy,  before 
referred  to,  should  be  observed.  When  they  are  so  filed, 
the  register  will  act  on  them,  in  conformity  with  rule  7 
of  said  General  Orders  in  Bankruptcy  and  rule  4  of  the 
rules  of  this  Court  in  Bankruptcy. 


JULY,  1867. 

IN  THE  MATTER  OF  JULIUS  A.  BOYLAN,  A 
VOLUNTARY  BANKRUPT. 

Practice  in  Bankruptcy. — Partnership. — Separate  Petitiohs. 

A  firm  composed  of  three  persons  did  business  in  Cincinnati,  Ohio,  till  April  18th, 
1861,  when  it  was  dissolved.  In  June,  1867,  one  of  the  partners  filed  his  peti- 
tion in  this   court,  praying  only  that  he  individually  might   be  adjudged 
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a  bankrapt,  and  was  adjudged  a  bankrupt.  Thereupon,  the  two  other 
partners  applied  by  petition,  stating  that  there  were  no  debts  of  the  other  part- 
ner but  copartnership  debts,  that  they  themselves  resided  In  Ohio,  and  owed 
no  debts  but  those  of  the  partnership,  that  there  were  no  partnership  assets, 
and  that  their  liabilities  were  exactly  the  same  as  those  of  the  other  partner, 
and  praying  leave  to  join  in  his  application,  and  leave  to  file  their  petitions  in 
this  court,  and  that  aU  proceedings  on  the  first  petition  be  stayed  till  their 
petitions  should  be  disposed  of: 

Held,  That  the  thirty-sixth  section  of  the  Bankrupt  Act  applies  only  to  a  case 
where  two  or  more  persons  who  are  partners  in  trade  are  adjudged  bankrupt, 
and  that  here  only  one  partner  had  been  adjudged  bankrupt. 

That  the  petitioners  could  present  a  petition  praying  that  the  partners  wliich 
composed  that  firm  be  adjudged  bankrupt,  to  the  court  which,  under  section 
eleven  of  the  Act,  had  jurisdiction  of  such  a  petition,  and,  if  the  other  partner 
should  refuse  to  join  in  it,  the  eighteenth  General  Order  would  apply. 

That  the  prayer  of  the  petition  must  be  denied. 

Blatchpobd,  J.  In  this  case  the  petition  of  Daniel 
K.  Harvey  and  Thomas  H,  Boy  Ian  shows,  that  they  were 
copartners  with  Julius  A.  Boylan,  and  carried  on  busi- 
ness under  the  firm  name  of  Boylan  &  Co.,  at  Cincinnati, 
Ohio,  until  April  18th,  1861,  when  the  copartnership  was 
dissolved ;  that  Julius  A,  Boylan,  on  the  27th  of  June, 
1867,  filed  his  petition  in  this  court  for  his  discharge  in 
bankruptcy,  and  was  adjudged  a  bankrupt  on  the  28th 
of  June,  1867 ;  that  he  has  no  individual  assets  except 
such  as  are  exempt,  nor  are  there  any  copartnership 
assets  of  any  kind  ;  that  all  the  indebtedness  of  Julius 
A,  Boylan  is  the  copartnership  debts,  as  appears  by  his 
petition  and  schedules ;  that  Harvey  and  Thomas  H. 
Boylan  reside  in  Ohio ;  that  they  have  no  debts  except 
the  copartnership  debts  of  Boylan  &  Co,,  and  their 
liabilities  are  for  exactly  the  same  amounts  and  to  the 
same  individuals  as  those  of  Julius  A.  Boylan ;  that  they 
are  about  to  take  the  benefit  of  the  Bankruptcy  Act,  but 
cannot  do  so  without  incurring  a  large  and  unnecessary 
expense  if  compelled  each,  individually,  to  proceed  under 
the  Act ;  that  the  creditors  of  the  firm  are  one  hundred 
and  eighteen  in  number ;  and  that  they  would  be  put  to 
great  expense  and  trouble  if  compelled  to  attend  the 
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meetings  of  the  creditors  of  the  firm  in  two  different 
parts  of  the  country  as  far  apart  as  New  York  city  and 
Cincinnati,  Ohio.  The  petitioners  pray  that  leave  be 
given  them  to  join  in  the  application  of  Julius  A.  Boylan 
tor  their  discharge  in  bankruptcy  under  the  Act,  and  that 
they  have  leave  to  file  their  petitions  under  the  Act  in 
this  court,  and  that  all  proceedings  under  such  petitions 
be  had  in  this  district,  and  that  all  proceedings  on  the 
part  of  Julius  A.  Boylan  be  stayed  until  the  flnsd  dis- 
position of  such  petitions. 

In  support  of  the  prayer  of  this  petition  reference  is 
made  to  the  thirty-sixth  section  of  the  Bankrux)tcy  Act, 
which  provides  **that  where  two  or  more  persons  who 
are  partners  in  trade  shall  be  adjudged  bankrupt,  either 
on  the  petition  of  such  partners,  or  any  one  of  them,  or 
on  the  petition  of  any  creditor  of  the  partners,  a  warrant 
shall  issue  in  the  manner  provided  by  this  Act,  upon 
which  all  the  joint  stock  and  property  of  the  copartner- 
ship, and  also  all  the  separate  estate  of  each  of  the 
partners,  shall  be  taken,  excepting  such  parts  thereof  as 
are  hereinbefore  excepted;"  and  that,  "if  such  copart- 
ners reside, in  different  districts,  that  court  in  which  the 
petition  is  first  filed  shall  retain  exclusive  jurisdiction 
over  the  case."  It  is  urged  that,  under  these  provisions, 
all  the  partners  of  the  firm  of  Boylan  &  Co.,  of  which 
Julius  A.  Boylan  was  one,  can  come  into  this  court, 
without  regard  to  their  place  of  residence  or  doing  busi- 
ness, and  ask  for  their  discharges,  provided  Julius  A. 
Boylan  resides  or  does  business  in  this  district  and  first 
files  his  petition  here. 

The  difficulty  in  the  view  thus  urged  is,  that  Julius 
A.  Boylan  has  petitioned  merely  as  an  individual  for  his 
individual  discharge,  and  has  been  individually  adjudged 
a  bankrupt.  The  thirty-sixth  section  of  the  Act  applies 
only  to  a  case  where  two  or  more  persons  who  are  part- 
ners in  trade  are  adjudged  bankrupt.  It  would  apply  to 
the  present  case,  if,  on  the  petition  of  Julius  A.  Boylan, 
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two  OP  more  members  of  the  firm  of  Boylan  &  Co.  had 
been  adjudged  bankrupt.  The  clause  of  the  thirty-sixth 
section  which  provides,  that  where  ^^stich  copartners 
reside  in  different  districts,  that  court  in  which  thepetir- 
Hon  is  first  filed  shall  retain  exclusive  jurisdiction  over 
the  ease,"  means,  that  where  two  or  more  petitions  are 
filed  in  different  districts,  praying  that  two  or  more 
persons  who  are  partners  in  trade  be  adjudged  bankrupt, 
and  such  partners  reside  in  different  districts,  the  court 
in  which  the  first  in  order  of  time  of  such  petitions  is 
filed  shall  have  exclusive  jurisdiction  to  do  what  the 
thirty-sixth  section  allows  and  requires  to  be  done  in  a 
ease  where  two  or  more  persons  who  are  partners  in 
trade  are  adjudged  bankrupt.  That  clause  has  no  appli- 
cation to  the  present  case*  There  has  not  been  any 
petition  yet  presented  to  any  court,  so  far  as  appears, 
praying  that  the  partners  composing  the  firm  of  Boylan 
&  Go.  be  adjudged  bankrupt.  Such  a  petition  can  be 
presented  by  Harvey  and  Thomas  H.  Boylan  to  the 
court  which,  under  the  eleventh  section  of  the  Act,  has 
jurisdiction  of  such  a  petition.  If  such  a  petition  be 
presented  by  them,  and  Julius  A.  Boylan  refuses  to  join 
in  it,  the  18th  rule  of  the  "  General  Orders  in  Bank- 
ruptcy "  will  apply  to  the  case. 

These  views  are  strengthened  by  the  language  of  the 
16th  rule  of  the  "General  Orders  in  Bankruptcy," 
which  provides  as  follows  :  "  In  case  two  or  more  peti- 
tions for  adjudication  of  bankruptcy  shall  be  filed  in 
different  districts  by  different  members  of  the  same 
copartnership  for  an  adjudication  of  the  bankruptcy  of 
said  copartnership,  the  court  in  which  the  petition  is 
first  filed,  having  jurisdiction,  shall  take  and  retain  juris- 
diction over  all  proceedings  in  such  bankruptcy  until 
the  same  shall  be  closed  ;  and,  if  such  petitions  shall  be 
filed  in  the  same  district,  action  shall  be  first  had  upon 
the  one  first  filed." 

The  prayer  of  the  petition  is  denied. 
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JULY,  1867. 

IN  THE  MATTEE  OF  JESSE  H.   EOBINSON,   A 
VOLUNTARY  BANKEUPT. 

Bankruptcy  Practicb. — Advebtisino. — ^Register's  Discretion, 

Where  the  register,  to  whom  a  petition  had  been  referred,  designated  as  the 
newspapers  in  which  the  notice  to  creditors  should  be  published,  two  papers  in 
New  York  city  and  two  in  other  States,  and  the  bankrupt  objected  to  the 
designation  of  the  papers  out  of  New  York  city,  and  the  register  certified  that, 
in  his  opiuioD,  such  publication  was  necessary  to  protect  the  creditors  in  their 
rights: 

Hddy  That  the  register  has  power  in  such  a  case  to  designate  newspapers,  in 
addition  to  those  selected,  under  rule  6  of  this  Court,  from  those  designated  in 
rule  21,  but  cannot  substitute  other  newspapers  for  those  which  he  is  required 
by  rule  6  to  select. 

That,  although,  in  this  case,  the  majority  in  amount  of  the  creditors  resided  in  New 
York  city,  yet  the  majority  in  number  resided  elsewhere,  and  that  the  ezerdse 
by  the  register  of  his  power  to  make  such  designation  was  proper. 

Blatckfobd,  J.  In  this  case  the  register  has  desig- 
nated, in  the  warrant,  as  the  newspapers  in  which  pablica- 
tion  of  notice  to  creditors  shall  be 'made,  two  newspapers 
in  the  city  of  New  York,  one  in  Toledo,  Ohio,  and  one  in 
San  Francisco,  California.  The  register  claims  to  have 
made  these  designations  in  accordance  with  the  provisions 
of  section  eleven  of  the  Bankruptcy  Act,  of  rule  5  of  the 
**  General  Orders  in  Bankruptcy,"  and  of  rules  5  and  21 
of  this  Court  in  Bankruptcy.  He  also  reports  that  the 
designation  of  the  newspapers  in  Toledo  and  San  Fran- 
cisco is  rendered  proper  by  the  fact  that  a  great  majority 
in  number  of  the  creditors  of  the  bankrupt  reside  in 
California,  Ohio,  Indiana,  and  other  places  out  of  the 
city  of  New  York,  where  the  bankrupt  is  stated  in  his 
petition  to  reside.  The  bankrupt  objects  to  so  much  of 
the  designation  as  specifies  the  newspapers  out  of  the 
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city  of  New  York,  and  the  warrant  has  been  withheld  by 
the  register  to  await  the  decision  of  the  court  on  the 
point,  which  has  been  certified  to  the  court.  The  objec- 
tion taken  is,  that  the  power  of  the  register  in  regard  to 
the  designation  of  the  newspapers  is  only  that  which  is 
given  to  him  by  rule  5  of  the  "  General  Orders  in  Bank- 
ruptcy ;"  that  such  power  as  is  there  given  is  the  power  of 
*' directing,  unless  otherwise  ordered  by  the  court,  the*  news- 
papers in  which  the  notices  shall  be  published  by  the 
messenger ;"  that  the  register  has  been  divested  of  that 
power  by  rules  5  and  21  of  this  Court  in  Bankruptcy, 
rule  5  providing  that  the  warrant  **  shall  specify  two,  if 
there  be  two,  and,  if  not,  then  one,  of  the  newspapers 
named  in  rule  21,  published  in  the  county,  &c.,  the 
selection  of  such  newspapers  to  be  made  by  the  register, 
&c.,"  and  rule  21  declaring  that  **  the  following  news- 
papers are  designated  as  those  in  which  all  publications 
required  by  the  Act,  or  the  *  General  Orders  in  Bank- 
ruptcy,' or  these  rules,  may  be  made,"  and  specifying 
thereafter  only  newspapers  published  in  this  district.  It 
is  claimed  that,  under  rule  21,  all  publications  must  be 
made  in  the  newspapers  therein  designated,  and  cannot 
be  made  in  any  others,  either  as  additional  or  sub- 
stituted. 

In  case  it  be  held  that  the  register  has  such  power,  the 
decision  of  the  court  is  asked  as  to  the  cases  or  class  of 
cases  in  which,  and  the  grounds  upon  which,  such  power 
may  be  exercised.  As  bearing  on  that  subject,  it  is 
stated,  that  in  the  present  case  it  appears,  by  the 
schedules  to  the  petition,  that  a  majority  in  value  of  the 
creditors  reside  in  the  city  of  New  York.  It  is  also 
urged  that  the  publication  of  notices  under  the  warrant 
in  other  newspapers  than  those  designated  in  rule  21,  in 
lieu  of  or  in  addition  to  the  same,  would  work  peculiar 
hardship  to  the  petitioner  in  the  vast  majority  of  volun- 
tary applications. 

The  register  certifies  that,  in  his  opinion,  the  publica- 
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tion  in  the  foreign  newspapers  is  necessary  in  this  case 
in  order  to  protect  the  creditors  in  their  rights,  the 
theory  being  that  the  newspaper  publication  is  for  the 
benefit  of  the  creditors ;  that  the  Toledo  and  San  Fran- 
cisco papers  would  be  more  likely  to  inform  the  foreign 
residents  than  the  New  York  papers  would ;  that  the 
selection  of  foreign  newspapers  ought  to  be  left  to  the 
wise  discretion  of  the  register,  as  he  has  clear  informa- 
tion in  each  case  of  the  residence  of  the  creditors  from 
the  schedules ;  and  that  while  the  debtor  might  object 
to  the  expense  of  publication,  yet  he  seeks  relief  from 
his  creditors  in  an  action  of  which  they  should  be  noti- 
fied with  reasonable  certainty. 

I  think  that  the  register  has  power,  in  a  case  like  the 
present  one,  to  designate  foreign  newspapers  in  addition 
to  those  selected  by  him,  under  rule  5  of  this  Court,  from 
among  the  newspapers  named  in  rule  21  of  this  Court. 
He  must  in  all  cases  observe  rule  5,  and  select  from  the 
newspapers  named  in  rule  21.  He  cannot  siLbstitute 
other  newspapers,  whether  published  in  or  out  of  this 
district,  for  those  which  he  is  required  by  rule  5  to 
select.  But  in  a  proper  case  he  may,  in  the  exercise  of 
a  wise  discretion,  add  other  newspapers,  not  pvMished  in 
this  district^  to  the  newspapers  which  he  selects  under 
rule  5,  although  he  cannot  add  newspapers  published  in 
this  district.  Sule  5  requires  publication  to  be  made  in 
certain  newspapers  within  this  district,  but  was  not 
intended  to  prevent  publication  being  made  in  addition, 
in  proper  cases,  in  other  newspapers  out  of  this  district. 
So,  also,  rule  21  only  specifies  the  newspapers  from 
which  a  selection  is  to  be  made  when  newspapers  in  this 
district  are  to  be  selected,  and  was  not  intended  to  affect 
the  selection  of  newspapers  out  of  this  district,  in  addi- 
tion to  the  others,  in  proper  eases.  Such  selection  of  addi- 
tional newspapers  out  of  this  district  must  be  left  to  the 
registers,  and  is  left  to  them  by  rule  5  of  the  "  General 
Orders  in  Bankruptcy."    They  must  exercise  a  proper 
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judicial  discretion  on  the  subject.  It  is  impossible  to 
specify  in  advance  the  cases,  or  classes  of  cases,  or  the 
grounds  for  the  exercise  of  the  power. 

In  the  present  case,  it  appears  that,  although  a  ma- 
jority in  value  of  the  creditors  reside  within  the  city  of 
New  York,  yet  a  great  majority  in  number  of  the  credi- 
tors reside  without  the  city  of  New  York.  By  section 
thirteen  of  the  Act,  the  choice  of  an  assignee  is  to  be 
made  by  **the  greater  part  in  value  and  in  number  of  the 
creditors  who  have  proved  their  debts."  It  is,  therefore, 
as  important  for  twenty  small  creditors  in  Ohio  and 
Galifomia  to  be  notified  of  the  first  meeting  of  creditors 
as  it  is  for  one  large  creditor  in  New  York,  although  the 
debt  due  to  the  latter  exceeds  the  aggregate  of  the  debts 
due  to  the  former.  Nothing  is  shown  to  throw  a  doubt 
on  the  propriety  of  the  exercise  by  the  register  in  this 
case  of  the  power  he  possesses,  or  on  the  wisdom  of 
selecting  the  particular  foreign  newspapers  which  he  has 
selected. 

The  register  suggests,  in  his  certificate,  that  he  thinks 
that  in  this  case,  and  in  many  cases  where  there  are  few 
or  no  creditors  resident  in  New  York,  publication  in  one 
New  York  paper  would  be  sufficient.  I  think  it  will  be 
better  to  adhere  to  rule  6  in  all  cases.  \  non-resident 
creditor  who  knows  where  his  debtor  resides  is  likely,  in 
view  of  the  Act,  to  have  the  newspapers  published  in  the 
place  of  residence  of  his  debtor  scrutinized,  to  see  if  any 
notice  of  the  debtor's  bankruptcy  be  published,  and  the 
extent  of  the  publication  at  the  place  of  residence  of  the 
debtor  ought  not  to  be  abridged. 


18 
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JULY,   1867. 

IN  THE  MATTBE  OF  ADOLPH  BAUM,  A 
BANKEUPT. 

Fracticb. — ^Tiics  TO  File  Specifications  of  Opposition. — Examina- 
tion OF  Bankrupt. 


A  creditor  who  has  prored  his  claim  may,  at  any  time  thereafter,  and  before  the 
expiration  of  the  time  limited  by  role  24  of  the  General  Orders  in  Bankruptcy, 
file  specifications  of  the  grounds  of  his  opposition  to  a  bankmpf  a  discharge. 

That  role  is  enabling  and  not  prohibitory. 

The  filing  of  such  specifications  is  not  a  necessary  prerequisite  to  the  making  of  an 
order,  under  §  26  of  the  Bankruptcy  Act,  for  the  examination  of  the  bankrupt, 
or  of  other  persons. 


In  this  case  a  register  in  bankruptcy  certified  to  the 
court  that  a  creditor  had  given  notice  of  his  intention  to 
oppose  the  discharge  of  the  bankrupt,  and  had  handed  in 
a  list  of  objections  to  the  discharge ;  that  the  bankrupt 
opposed  the  reception  of  the  objections  at  that  stage  of 
the  proceedings,  it  being  the  first  meeting  of  creditors 
specially  for  the  proof  of  debts  and  the  choice  of  an  as- 
signee ;  and  that  the  opinion  of  the  court  was  desired  on 
the  question  as  to  whether  the  objections  could  now  be  re- 
ceived. The  register  referred  to  section  31  of  the  Bank- 
ruptcy Act,  which  provides  that  any  creditor  opposing  the 
discharge  of  a  bankrupt  may  file  a  specification  in  writing 
of  the  grounds  of  his  opposition,  and  the  court  may,  in 
its  discretion,  order  any  question  of  fact  so  presented  to 
be  tried  at  a  stated  session  of  the  District  Court.  The 
register  stated  that  in  this  case  the  petitioner  repre- 
sent-ed  no  assets  whatever  in  his  schedule;  that  the 
creditor  was  not  satisfied  with  this,  and  had  declared  his 
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intention  of  applying,  as  soon  as  the  appointment  of  the 
assignee,  which  had  been  made,  was  approved,  for  an 
order  to  examine  the  bankrupt  and  other  persons,  tmder 
section  26,  with  a  view  to  finding  assets,  as  well  as 
proving  the  specific  charges  of  fraud  which  the  creditor 
had  specified  in  the  paper  filed  by  him.  The  register 
stated  that  this  seemed  to  suggest  the  following  ques- 
tions :  (1)  When  shall  a  creditor  so  file  his  objections? 
(2)  When  the  objections  are  so  filed,  may  the  register 
make  an  order  that  the  bankrupt  and  others  should  ap- 
pear to  be  examined?  (3)  Is  it  competent  for  the  cred- 
itor to  examine  the  bankrupt  and  others  ad  Ubitwm  to 
find  proi>erty,  as  well  as  to  establish  his  specifications  of 
fraud  and  other  objections  to  the  discharge?  The  regis- 
ter observed  that  if  the  provisions  of  the  Act  would  per- 
mit, it  would  seem  to  be  well  if  something  of  this  kind 
could  be  done  at  an  early  period  of  the  proceedings, 
first,  to  quiet  all  groundless  fears,  and  second,  to  ascer- 
tain what  facts  and  what  issues  it  was  worth  while  to 
bring  before  the  court  for  trial ;  that  such  a  proceeding 
would  be  quite  in  analogy  with  the  provisions  of  section 
391  of  the  Code  of  Procedure  of  the  State  of  New  York, 
which  had  at  times  a  very  healthy  operation ;  that  if, 
after  such  examination,  the  register  could  certify  to  the 
court  the  precise  issues  that  existed  between  the  respect- 
ive parties,  and  which  the  court  must  try,  very  much 
labor  and  vexation  would  be  spared  to  the  court,  which 
really  has  less  conveniences  for  getting  at  such  issues 
than  the  register,  before  whom  the  testimony  is  taken, 
and  who  ftdly  knows  the  whole  case ;  that  the  provisions 
of  rule  24  of  the  "  General  Orders  in  Bankruptcy,"  to  the 
effect  that  '*a  creditor  opposing  the  application  of  a 
bankrupt  for  discharge  shall  enter  his  appearance  in 
opposition  thereto  on  the  day  when  the  creditors  are 
required  to  show  cause,  and  shall  file  his  specification  of 
the  grotmds  in  opposition  in  writing  within  ten  days 
thereafter,  unless  the  time  shall  be  enlarged  by  order 
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of  the  District  Court  in  the  case,  and  the  court  shall 
thereupon  make  an  order  as  to  the  entry  of  said  case  for 
trial  on  the  docket  of  the  District  Court,  and  the  time 
within  which  the  same  shall  be  heard  and  decided,"  are 
not  in  antagonism  with  this  view ;  that  rule  24  contains 
nothing  prohibitory,  and  may  be  fully  operative  on 
those  who  have  not  theretofore  appeared;  that  the 
creditors  who  have  filed  objections  and  examined  the 
bankrupt  and  other  witnesses,  and  got  out  all  the  facts 
which  they  desire,  may  well  come  into  court  at  the  time 
prescribed  in  rule  24,  enter  an  appearance,  and  file  such 
specifications  as  they  on  the  whole  have  concluded  they 
will  be  able  to  sustain,  and  thereupon  proceed  as  speci- 
fied in  rule  24 ;  that  he  could  see  no  objection  to  any  cred- 
itor who  may  see  fit  to  file  objections  with  the  register, 
or  perhaps  without  that,  proceeding  at  once  to  examine 
the  bankrupt  and  other  witnesses,  and  thereby  fully  pre- 
paring himself  to  take  the  steps  prescribed  in  rule  24, 
and  that  the  26th  section  of  the  Act  would  fail  in  having 
some  of  its  specifications  carried  out  if  an  opposite  view 
were  taken,  as  power  is  there  given  to  the  court  *'at  all 
times "  to  require  the  bankrupt  to  attend  and-  be  ex- 
amined. 

BiiATCHFOBD,  J.  I  fully  concur  in  these  general 
views  of  the  register.  A  creditor  who  has  proved  his 
debt  may  file  at  any  time  the  specification  in  writing  of 
the  grounds  of  his  opposition  to  the  discharge  of  the 
bankrupt,  referred  to  in  section  31  of  the  Act.  Sule  24 
of  the  ** General  Orders  in  Bankruptcy"  is  enabling, 
and  not  prohibitory.  A  creditor  who  does  not  file  his 
specification  by  the  time  specified  in  rule  24  will  lose 
his  opportunity  of  doing  so.  But  he  has  a  right  to  file 
such  specification  at  any  time  after  he  has  proved  his 
debt,  and  before  the  expiration  of  the  time  limited  by 
rule  24.  The  filing  of  such  specification  is  not,  however, 
a  necessary  prerequisite  to  the  making  of  an  order,  under 
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aectioii  26  of  the  Act,  that  the  bankrupt  or  other  persons 
attend  and  be  examined  as  to  the  matters  specified  in 
that  section.  Such  order  may  be  made,  and  such  exam- 
inations may  be  had,  on  the  application  of  the  assignee, 
or  of  any  creditor  who  has  proved  his  debt,  or  on  the 
suggestion  of  the  register  himself,  and  without  any 
application,  and  without  the  previous  filing  of  any  speci- 
fication under  section  31  of  the  Act.  The  bankrupt  and 
all  other  persons  are  subject  to  examination  at  all  times, 
at  the  instance  of  the  assignee  or  of  any  creditor  who 
has  proved  his  debt,  or  of  the  court,  or  of  the  register, 
in  regard  to  any  of  the  matters  specified  in  section  26. 


JULY,  1867. 

m  THE   MATTER   OP  JAMBS   MAOINTIEB, 
A  BANKRUPT. 

EzAMmATION   OF   BANKRUPT. FbKS    OF    REGISTER. 

Where,  at  the  first  meeting  of  a  bankrupt's  creditors,  notice  was  given  on  behalf  of 
a  creditor,  of  an  application  to  be  made  next  day  for  an  order  for  the  examina- 
tion of  the  petitioner,  and  the  application  was  made  pursuant  to  notice,  where- 
upon the  register  proposed  to  grant  the  order  on  payment  by  the  creditor  of 
one  dollar  as  his  fee,  and  on  request  certified  the  question  to  the  court  whether 
the  creditor  must  pay  any  and  what  fees  : 

Jffeld,  That  the  proposed  fee  to  the  register  is  not  provided  for  by  the  Act,  nor 
by  the  General  Orders  in  Bankruptcy,  unless  it  is  covered  by  the  words  in  rule 
80,  "  For  every  order  made  where  notice  is  required  to  be  given,  Ac." 

That  these  words  apply  to  cases  where  previous  notice  is  required  to  be  given  to 
an  adverse  party  of  the  application  for  the  order,  before  the  order  can  be 
made. 

That,  under  the  26th  section  of  the  Act,  no  notice  is  required  to  be  given  of  an 
application  to  a  register  by  a  creditor  for  the  examination  of  a  bankrupt. 

That  the  examination  is  not  a  "  meeiing  "  imder  §  41  of  the  Act,  that  word  in  the 
Act  always  meaning  a  meeting  of  creditors. 
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That  the  register  la  not  entitled  to  the  fee  of  one  dollar  for  making  the  order  in 
question,  nor  to  any  fee  for  that  senrlce. 

That  where  a  creditor  applies  for  an  order  for  the  examination  of  a  bankmpt;  he 
most  pay  to  the  register  the  fees  allowed  by  law  for  taking  the  bankmpf  s  de- 
poflitloiis,  both  on  the  direct  and  cross-examination,  and  the  register  is  not 
obliged  to  look  in  the  first  instance  to  the  banknq^t^  or  to  the  fifty  dollars  de- 
posited, or  to  the  estate. 


In  this  case  a  register  in  bankruptcy  certilBied  that  the 
first  meeting  of  creditors  was  held  July  llth,  at  which 
notice  was  given  of  an  application  nezt  day  for  an  order 
to  examine  the  i>etitioner  on  behalf  of  a  creditor,  and  the 
meeting  was  duly  adjourned  to  July  12th.  On  that  day, 
the  petitioner  attending,  a  creditor  who  had  filed  proof  of 
his  claim  applied  for  an  order,  in  pursuance  of  said 
notice,  for  the  examination  of  the  petitioner  on  behalf 
of  the  creditor  at  that  time,  the  petitioner  not  ob- 
jecting to  the  time,  but  insisting  that  the  creditor 
must  pay  the  register's  fees  for  the  order.  The  cred- 
itor refused  to  pay  any  fees,  insisting  that  they  must 
be  paid  out  of  the  deposit  of  fifty  dollars  made  by  the 
petitioner  with  the  clerk.  The  register  proposed  to 
grant  the  order  on  payment  by  the  creditor  of  one  dollar 
as  the  proper  fee.  At  the  request  of  the  creditor  the 
register  certified  the  question  for  the  decision  of  the 
court. 

The  register,  in  his  certificate,  referred  to  that  por- 
tion of  the  fourth  section  of  the  Bankruptcy  Act,  which 
provides  that  the  fees  of  the  registers,  as  established 
by  the  Act,  and  by  the  general  rules  and  orders  required 
to  be  framed  under  it,  shall  be  paid  to  them  by  the 
parties  for  whom  the  services  may  be  rendered  in  the 
course  of  proceedings  authorized  by  the  Act.  He  also 
referred  to  that  part  of  rule  29  of  the  "  General  Orders 
in  Bankruptcy  "  which  provides  that  the  fees  of  the 
register  shall  be  paid  or  secured  in  all  cases,  before  he 
shall  be  compelled  to  perform  the  duties  required  of  him 
by  the  parties  requiring  such  service.    He  also  stated  it 
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to  be  his  opinion  that  the  granting  of  the  order  for  the 
examination  of  the  bankrupt  having  being  required  by 
the  creditor  and  not  by  the  bankrupt,  the  former  and  not 
the  latter  ought  to  pay  the  fees  for  the  order. 

On  the  part  of  the  creditor  it  was  claimed,  that  such 
fees  as  are  connected  with  the  personal  examination  of 
the  bankrupt  are  governed  by  the  forty-seventh  section 
of  the  Act ;  that  that  section  says  that  such  fees  shall 
be  paid  out  of  the  estate,  and  have  priority  over  all 
other  claims;  that  the  coui^  may,  under  rule  29  of 
the  '*  General  Orders  in  Bankruptcy,"  exercise  its  dis- 
cretion as  to  the  payment  of  the  whole  or  a  part  of  the 
fees  out  of  the  fund  in  court ;  but  that,  without  such 
direction  from  the  court,  the  register  must  look  to  the 
fund  in  court  for  his  fees  in  such  a  case  as  the  present. 

Blatchfobd,  J.  The  fee  of  one  dollar  proposed  to 
be  charged  by  the  register  in  this  case,  for  making  the 
order  for  the  examination  of  the  bankrupt,  is  not  pro- 
vided for  by  the  Act,  and  is  not  at  all  provided  for  unless 
it  is  covered  by  the  following  provision  of  rule  30  of  the 
"General  Orders  in  Bankruptcy,"  under  the  head  of 
fees  to  the  register:  **For  every  order  made  where 
notice  is  required  to  be  given,  and  for  certifying  copy  of 
tl|e  same  to  the  clerk,  one  dollar."  This  provision 
allows  a  fee  of  one  dollar  for  making  an  order  and  for 
certifying  a  copy  of  the  same  to  the  clerk,  in  a  case 
where  previous  notice  is  required  to  be  given  to  an  ad- 
verse party  of  the  application  for  the  making  of  the  order, 
before  the  order  can  be  made.  That  this  is  the  meaning 
of  that  provision  of  rule  30  of  the  ** General  Orders" 
is  shown  by  the  language  of  rule  8  of  the  ''  General 
Orders."  In  the  present  case  no  notice  was  required  to 
be  given  to  any  party  of  the  application  for  the  order 
for  the  examination  of  the  bankrupt,  before  the  order 
could  be  made.  By  the  twenty-sixth  section  of  the  Act 
it  is  provided,  that  the  court  may  at  all  times  require  the 
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bankrupt,  upon  reasonable  notice,  to  attend  and  submit 
to  an  examination  on  oatb  upon  all  matters  relating  to 
the  disposal  or  condition  of  his  property,  &c.  An  order 
requiring  the  bankrupt  so  to  attend  and  be  examined, 
and  service  of  such  order  on  him  a  reasonable  length  of 
time  previously,  are  necessary ;  and  the  form  ^jf  such 
order  is  prescribed  by  Form  No.  45  of  the  forms  specified 
in  the  schedules  annexed  to  the  "General  Orders  in 
Bankruptcy."  But  no  previous  notice  is  required  to  be 
given  to  any  person  of  the  application  to  the  register 
by  the  creditor  for  the  making  of  the  order.  It  is  to 
be  made  expa/rte^  on  the  application  of  the  creditor.  It 
may  also,  under  section  twenty-six  of  the  Act,  be  made 
by  the  register  expa/rte^  on  the  application  of  the  assignee, 
or  by  the  register  on  his  own  suggestion,  without  any 
application.  The  register  was,  therefore,  not  entitled  to 
charge  any  fee  for  making  the  order  in  this  case.  There 
are  many  specific  services  which  must  be  rendered  by 
the  registers,  and  for  which  no  specific  fee  is  provided 
either  by  the  Act  or  the  **  General  Orders  in  Bankruptcy." 
Their  compensation  for  such  services  is  covered  by  the 
specific  fees  which  are  enumerated  in  the  Act  and  the 
"General  Orders."  Thus,  the  register  receives  two 
dollars  for  issuing  a  warrant,  but  no  specific  fee  is  pro- 
vided for  the  adjudication  of  bankruptcy.  Form  No.  5, 
which  the  register  must  make  before  he  can  issue  the 
warrant.  He  receives  compensation  for  making  the  ad- 
judication, in  the  fee  of  two  dollars  which  he  receives 
for  issuing  the  warrant.  That  fee  of  two  dollars  is  a  fee 
for  doing  everything  (a  fee  for  which  is  not  otherwise 
specially  provided)  which  results  in  the  issuing  of  the 
warrant ;  and  no  specific  fee  is  provided  for  the  service 
of  examining  the  bankrupt's  petition  and  schedules, 
when  such  examination  results  in  the  withholding  of  the 
adjudication  of  bankruptcy.  So,  also,  the  fee  of  three 
dollars  to  the  register  for  an  order  for  a  dividend  covers 
all  his  services,  not  otherwise  provided  for,  which  result 
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in  the  making  of  the  order  for  the  dividend ;  and  the 
fee  of  two  dollars  to  the  register  for  every  discharge, 
when  there  is  no  opposition,  covers  all  his  services, 
not  otherwise  provided  for,  which  result  in  the  granting 
of  the  discharge.  The  making  of  the  order  in  this  case 
for  th9  examination  of  the  bankrupt,  not  having  any 
fee  specially  attached  to  it,  must  be  considered  as  com- 
pensated by  some  one  or  more  of  the  fees  which  are 
enumerated. 

The  fee  of  one  dollar  for  the  order  cannot  be  con- 
sidered as  authorized  by  the  provision  of  the  forty- 
seventh  section,  which  gives  a  fee  of  one  dollar  for 
"every  application  for  any  meeting  in  any  matter" 
under  the  Act.  The  word  "meeting,"  wherever  used  in 
the  forty-seventh  section  and  elsewhere  in  the  Act, 
means  a  meeting  of  creditors  such  as  is  spoken  of  in 
the  twelfth,  twenty-seventh,  and  twenty-eighth  sections. 
The  application  by  the  creditor  for  the  order  for  the  ex- 
amination of  the  bankrupt  cannot  be  regarded  as  an  ap- 
plication for  a  meeting  of  creditors. 

As  the  register  was  bound  to  make  the  order  asked 
for  without  requiring  the  payment  by  the  creditor,  or  any 
other  person,  of  any  specific  fee  for  such  order,  this  de- 
cision might  properly  go  no  farther  than  to  dispose  of 
that  point.  But,  in  view  of  the  positions  urged  by  the 
counsel  for  the  creditor,  it  is  deemed  proper  to  lay 
down  the  following  proposition,  which  is  applicable  to 
this  case,  namely — that  where  a  creditor  applies,  under 
section  twenty*six  of  the  Act,  for  an  order  for  the  exam- 
ination of  the  bankrupt,  the  creditor  must  pay  to  the  regis- 
ter the  fees  allowed  by  law  for  taking  the  deposition  of 
the  bankrupt,  not  only  for  his  direct  examination,  but  for 
his  cross-examination,  if  any,  and  the  register  is  not  re- 
quired to  look  in  the  first  instance  for  such  fees  to  the 
bankrupt,  or  to  the  flftj  dollars  deposited  by  him,  or  to 
the  bankrupt's  estate. 
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THE  BTEAMBE  ELBOTEA. 

Collision  bstwbxn  Stsamsb  and  Fsbrtboat  in  thk  East  Riyxb. — 
Spxkd. — ^BoTH  VxssBLS  IN  Fault. — Failurx  to  Carry  a  Whistlx. 

Where  a  large  steamer,  haying  come  through  the  main  ship  channel  of  Hell  Grate, 
bomid  to  New  York,  at  the  rate  of  twelve  miles  an  honr^  as  she  approached  the 
slip  of  the  Astoria  ferry,  saw  a  ferryboat  in  and  jost  leaving  the  slip  on  the 
New  York  side,  and  blew  two  whistles^  but  the  ferryboat  came  oat  of  her  slip  so 
far  that  the  steamer,  not  being  able  to  pass  ahead  of  her,  blew  one  whistle  and 
tried  to  go  astern,  but  the  ferryboat  then  stopped  and  backed  and  was  struck 
amidships  on  the  port  side  and  sunk,  the  evidence  being  very  conflicting  and 
misatisfactory : 

E^  Thai  the  ferryboat  was  in  &nlt  in  not  holding  back  for  the  steamer  to  pass 
ahead  of  her. 

That  the  steamer  was  in  fault  in  not  slackening  her  speed  as  she  rounded  a  point 
just  above  the  ferry. 

That  the  ferryboat  was  guilty  of  gross  negligence  in  omitting  to  carry  a  whistle, 
though  that  circumstance  seems  to  have  had  no  influence  on  the  movements  of 
either  vessel 

This  was  a  libel  filed  by  Anthony  W.  Winans,  owner 
of  the  steam  ferryboat  Astoria,  to  recover  the  damages 
caused  by  her  being  sunk  by  a  collision  with  the  Electra, 
the  ferryboat  being  on  her  trip  from  her  slip  at  Eighty- 
sixth  street,  New  York,  to  Astoria,  and  the  Electra 
being  bound  to  New  York.  The  collision  took  place 
about  nine  o'clock  in  the  morning.  The  tide  was  flood, 
running  to  the  eastward,  and  there  was  a  good  deal  of 
floating  ice  in  the  river. 

It  was  claimed  on  behalf  of  the  Astoria  that  she  was 
some  way  out  in  the  river  when  she  saw  the  Electra 
coming  around  Horn's  Hook,  a  point  on  the  New  York 
shore  at  the  foot  of  Eighty-ninth  street ;  that  the  Electra 
blew  two  whistles  indicating  that  she  was  going  ahead  of 


SOUTHSRN  DISTRICT  OF  HEW  YORK.  383 

The  Sterner  EEectre. 

the  Astoria,  which  thereupon  backed,  when  the  Electra 
blew  one  whistle  and  undertook  to  go  under  her  stem, 
and  though  her  engine  was  at  once  started  ahead  the 
Electra  struck  her  amidships,  sinking  her  in  a  few  mo- 
ments. 

On  the  part  of  the  Electra  it  was  claimed  that  as  she 
came  round  Horn's  Hook  the  ferryboat  was  seen  in  her 
slip,  whereupon  two  whistles  were  blown  to  tell  her  to 
stay  there  till  the  steamer  had  got  by ;  that  instead  of 
so  doing  she  came  out  and  kept  on  until  it  was  clear 
that  the  steamer  could  not  get  by  ahead ;  that  the 
steamer  then  blew  one  whistle  to  tell  her  to  keep  on 
and  tried  to  go  under  her  stem,  but  the  ferryboat 
stopped  and  backed  right  in  the  track  of  the  steamer. 

There  was  great  conflict  in  the  testimony  as  to  the 
position  and  movements  of  the  vessels. 

The  ferryboat  had  no  whistle.  The  speed  of  the 
steamer  was  about  twelve  miles  an  hour  as  she  came  by 
Horn's  Hook. 

For  libelant,  Beebe^  Dean  <&  Donolme. 

For  claimants,  .BeiMdict,  Tracy  <&  Benedict. 

SmpMAN,  J.  This  suit  is  instituted  to  recover 
damages  for  a  collision  which  occurred  in  the  East  Eiver, 
near  the  west  shore,  and  just  below  Horn's  Hook,  on 
the  morning  of  the  16th  of  Pebraary,  1865,  between  the 
Electra  and  the  steam  ferryboat  Astoria,  owned  by 
the  libelant.  The  ferryboat  was  on  her  regular  route 
from  near  the  foot  of  Eighty-sixth  street.  New  York,  to 
Astoria,  Long  Island.  The  Electra  was  bound  from 
Providence,  E.  I.,  to  New  York. 

The  Electra  came  down  in  the  west  or  main  ship 
channel,  and  as  she  came  out  past  Horn's  Hook  she 
sounded  two  whistles,  which  indicated  that  she  intended 
to  cross  the  Astoria's  bow.    There  is  a  conflict  of  evi* 
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dence  as  to  where  the  Astoria  was  when  these  two 
whistles  were  sounded,  her  witnesses  insisting  that  she 
was  three  hundred  feet  out  in  the  stream  and  above  her 
slip ;  those  of  the  Electra  that  she  was  in  or  very  near 
her  slip. 

It  is  difficult  to  determine  which  is  right  on  this 
point.  The  pilot  of  the  Astoria  says  that  he  was  three 
hundred  feet  out  when  the  two  whistles  sounded,  and 
that  he  commenced  to  back,  and  that  after  he  had  com- 
menced backing  he  got  another  signal  from  the  Electra 
that  the  latter  intended  to  go  astern  of  him ;  that  he 
rung  to  go  ahead,  and  that  the  collision  immediately 
took  place. 

On  the  other  hand,  Oaptain  Nye,  who  had  charge  of 
the  Electra,  and  who  was  in  her  pilot-house,  says  that  he 
sounded  his  two  whistles  before  the  Astoria  left  her 
slip,  but  that  the  latter  came  out  and  got  nearly  ahead  o;f 
the  Electra,  when  one  whistle  was  sounded  by  him  to 
indicate  to  the  Astoria  that  he  was  going  to  the  right, 
and  that  at  the  same  time  he  put  his  wheel  hard  aport. 
He  says  at  that  moment  the  Astoria  commenced  backingi 
which  brought  her  in  the  track  of  the  Electra.  He  says 
that  he  could  not  then  change  so  as  to  cross  her  bow, 
and  that  if  the  Astoria  had  not  backed  contrary  to  his 
last  signal,  he  should  have  passed  her  stern  in  safety. 

No  signal  was  given  by  the  Astoria,  as  she  had  no 
whistle.  There  was  considerable  running  ice  and  a 
strong  flood  tide  in  the  river  at  the  time.  I  have  com- 
pared the  evidence  very  carefully,  and  on  the  whole  am 
inclined  to  the  opinion  that  the  Astoria  was  in  and  just 
leaving  her  dock  when  the  two  whistles  were  blown. 
The  evidence  on  both  sides  is  extremely  inconclusive 
and  unsatisfactory.  The  pilot  is  the  only  person  on  the 
Astoria  who  heard  the  two  whistles.  There  was  evi- 
dently some  alarm  on  her,  as  well  there  might  be,  for  the 
Electra  was  not  far  off  as  she  came  in  sight  round  the 
point  of  Horn's  Hook,  and  was  coming  at  a  pretty  rapid 
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rate,  as  her  captain  states,  at  a  speed  of  twelve  miles  an 
honr.  This  was  too  great  a  speed  for  such  a  steamer  in 
the  vicinity  of  ferries  near  a  large  city,  with  the  river 
full  of  running  ice  which  would  render  the  movements 
of  small  craft  slow  and  uncertain.  The  Electra  was  a 
large  boat  while  the  Astoria  was  a  very  small  one,  and 
I  am  inclined  to  the  opinion  that  the  latter  did  not  get 
much  backward  way  on  her,  after  she  reversed  her 
wheels,  with  the  ice  as  it  then  was. 

On  the  whole,  as  the  best  result  I  have  been  able  to 
reach  in  this  doubtful  case,  I  decide  First,  that  the 
Astoria  was  in  fault  in  not  holding  back  for  the  Electra 
to  cross  her  bow ;  Second,  that  the  Electra  was  in  fault 
in  not  slackening  her  speed  as  soon  as  she  rounded  the 
point  of  the  Hook.  If  she  had  done  so  she  would  prob* 
ably  have  been  able  to  have  backed  soon  enough  to 
have  avoided  the  collision. 

The  omission  of  the  Astoria  to  carry  a  whistle,  was 
gross  negligence,  though  it  is  not  easy  to  see  that  this 
circumstance  had  any  influence  on  the  movements  of 
either  boat  at  this  time.  I  note  this  fault  of  the  Astoria 
therefore,  not  because  it  is  important  in  this  case,  but 
to  avoid  any  inference  in  future  that  it  is  sanctioned  by 
the  court. 

Let  a  decree  be  entered  in  conformity  with  this 
opinion,  with  an  order  to  a  commissioner  to  compute  the 
damages. 
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JULY,  1861 

THE  8TEAMEE  OABBOLL. 

Collision  in  Chssapbaxb  Bat. — Stbambr  and  Sohoonbr  Mestino. 
— Duty  of  Steamer. — Evioenob. 

Where  a  steamer  and  schooner  meeting  each  other  in  Chesapeake  Bay,  the 
schooner  bound  down  the  bay  with  a  free  wind,  but,  as  she  claimed,  holding  her 
course,  and  her  course  being  to  westward  of  that  of  the  steamer,  and  the  steamer, 
as  the  vessels  approached,  put  her  wheel  hard  aport  and  stopped  and  backed,  but 
a  collision  occurred : 

£eld.  That  it  is  the  duty  of  steamers  to  give  way  to  sailing  vessels  with  a  free 
wind,  as  well  as  those  close  hauled. 

That  the  vessels  having  seen  each  other  several  miles  apart,  the  collision  could 
only  have  occurred  by  gross  fault  on  the  part  of  one  or  both  vessels. 

That  the  claim  of  the  steamer  that  she  stopped  and  backed  when  the  schooner 
was  nearly  a  mile  o£f,  bordered  on  absurdity. 

That  her  claim  that  the  schooner  when  nearly  a  mile  to  the  westward  of  the 
steamer,  and  nearly  abreast  of  her,  suddenly  starboarded  and  went  to  the  east- 
ward to  cross  ihe  steamer's  bows,  was  also  unreasonable. 

That  the  court  was  therefore  compelled  to  discard  the  steamer's  theory  and  accept 
that  of  the  schooner,  which  was  simple  and  consistent  with  one  exception. 

That  if  the  schooner  was  to  the  westward,  and  changed  her  course,  as  alleged 
by  the  steamer,  then  the  order  to  stop  and  back  the  steamer  was  an 
error,  and  that  on  the  other  hand,  if  the  schooner  was  nearly  ahead,  then  the 
steamer  should  have  starboarded  instead  of  putting  her  helm  hard  aport 

That  very  little  reliance  could  be  placed  upon  the  testimony  of  a  witness  who 
had  contradicted  himself  on  cross-examination,  whether  the  discrepancies  arose 
from  forgetfhlness,  disingenuousness  or  dullness. 

This  was  a  suit  by  Wesley  Egbert,  master  and  part 
owner  of  the  schooner  Elijah  Shedden,  to  recover  the 
damages  sustained  by  her  in  a  collision  with  the  steamer 
Carroll  belonging  to  the  Baltimore  &  Ohio  Bailroad  Co., 
which  occurred  on  the  evening  of  the  21st  of  December, 
1865.  At  about  half-past  seven  o'clock  that  evening, 
the  schooner  was  bound  down  Ohesapeake  Bay,  before  a 
free  wind  with  her  sails  wing  and  wing,  at  a  speed  of 
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four  or  five  miles  an  hour.  When  off^  or  a  little  above 
the  Bappahanoc,  she  discovered  a  light  which  proved  to 
be  that  of  the  steamer  OarroU,  bound  up  the  bay.  The 
vessels  were  then  several  miles  apart  and  sailing  on 
nearly  opposite  and  parallel  courses.  They  continued  to 
approach  each  other  until  a  collision  took  place,  the 
steamer  striking  the  schooner  on  her  starboard  side 
about  twelve  feet  forward  of  her  taffrail,  and  the  latter 
sunk  in  five  or  six:  minutes.  The  weather  was  clear  with 
a  moderately  fresh  breeze.  The  steamer  also  discover- 
ed the  schooner  several  miles  off. 

Three  witnesses  were  examined  by  the  libelants,  and 
they  substantially  agreed  in  saying  that  they  first  dis- 
covered the  bright  light  of  the  steamer  two  or  two  and 
a  half  points  on  their  starboard  bow,  and  as  it  drew 
nearer  they  discovered  her  green  light;  that  the 
schooner  continued  her  course  without  change,  while  the 
steamer  approached,  and,  when  two  or  three  hundred 
yards  from  the  schooner,  suddenly  ported  her  wheel, 
showing  her  red  light,  and  struck  the  schooner  as  already 
stated;  that  the  only  movement  attempted  on  the 
schooner  was  made  by  her  captain  after  he  saw  the 
steamer  had  changed  her  course  and  was  coining  into 
the  schooner,  when  he  seized  the  wheel  and  attempted 
to  throw  it  astarboard,  but  that  it  was  too  late  ;  that  the 
light  of  the  steamer  when  first  seen  was  four  or  five 
miles  off,  and  that  from  that  time  to  the  collision  was 
twelve  or  fifteen  minutes.  These  witnesses  insisted 
that  from  the  time  they  first  discovered  the  OarroU's 
light,  down  to  the  time  she  changed  her  course,  she  was 
to  starboard  of  the  course  of  the  schooner. 

On  the  part  of  the  steamer  there  were  examined, 
liennan,  her  master,  FuUer,  the  second  mate,  who  was 
on  the  bridge,  Thompson,  a  seaman,  who  was  with  him, 
and  Peters,  another  seaman.  Their  claim  was,  that  the 
schooner's  light  was  seen  a  little  on  the  steamer's  port 
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bow,  whereupon  the  steamer's  helm  was  put  aport  a  little 
to  show  her  red  light ;  that  the  vessels  then  kept  on 
till  the  schooner  was  from  half  a  mile  to  a  mile  dis- 
tant when  it  was  discovered  that  the  schooner  had 
changed  her  course  by  starboarding  her  wheel,  where- 
upon the  captain  of  the  steamer  gave  the  order  at  once 
to  put  the  wheel  hard  aport,  and  to  stop  and  back,  but 
the  collision  was  then  iuevitable.  The  reason  given  by 
the  captain  of  the  steamer,  for  porting  and  backing  at 
this  time  was  to  stop  her  way,  and  throw  her  bow  to 
port,  so  as  to  let  the  schooner  cross  his  bow  if  she  could ; 
that  the  action  of  her  propeller,  backing  on  a  port  helm 
has  the  effect  to  throw  her  bow  to  port,  while  backing 
on  a  starboard  helm  brings  her  bow  to  starboard. 

For  libelants,  Beebe,  Dea/n  <&  Donolme. 
For  complainants,  John  H.  Piatt. 

Shipmai?,  J.  After  setting  forth  the  testimony  of 
the  witnesses  at  some  length,  and  saying  that  as  the  ves- 
sels saw  each  other  when  several  miles  apart,  no  colli- 
sion could  have  occurred  without  great  fault  on  one  or 
both  sides,  proceeded  as  follows  : 

On  one  point  the  testimony  of  the  witness  Thompson, 
is  confused  and  inconsistent.  He  repeats  the  statement 
that  the  steamer  was  stopped  and  backed  as  soon  as  the 
order  to  hard  aport  was  given,  which  was  when  the  ves- 
sels were  a  mile  apart  as  near  as  he  can  judge.  On  the 
cross-examination  he  distinctly  states  that  the  steamer 
was  not  stopped  and  backed  until  a  considerable  portion 
of  this  mile  had  been  run  over,  and  that  they  were  very 
close  when  this  order  was  given.  Very  little  reliance 
can  be  placed  upon  testimony  of  this  character,  whether 
such  glaring  discrepancies  arise  from  forgetfulness,  dis- 
ingenuousness  or  dullness. 

The  impression  derived  from  reading  the  first  part  of 
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Peters'  testimony  is  that  the  first  order  to  port  and  then 
steady,  was  given  when  the  schooner's  green  light  was 
discovered,  when,  as  he  thinks,  she  was  three-quarters 
of  a  mile  or  a  mile  from  the  steamer,  and  that  the  latter 
after  falling  off  a  point  ran  some  little  time  before  the 
order  to  hard  a-pprt  was  given.  But  in  the  subsequent 
part  of  his  statement  he  proceeds  upon  the  idea  that  the 
first  order  to  port  was  given  when  the  schooner's  light 
was  first  discovered,  about  four  miles  off.  He  says, 
however,  that  the  order  to  stop  and  back  was  given 
immediately  on  the  order  to  hard  a-port.  Captain  Len- 
nan,  and  Fuller,  the  second  mate,  confirm  him  on  this 
point,  and  the  former  agrees  that  at  that  time  the  vessels 
were  half  or  three-quarters  of  a  mile  apart ;  that  is,  on  a 
diagonal  line  drawn  from  one  to  the  other. 

None  of  the  witnesses  for  the  claimants  charge  the 
schooner  with  changing  her  course  from  the  time  she 
was  discovered  till  she  had  reached  this  point  about 
three-quarters  of  a  mile  off  from  the  steamer,  when  she 
showed  her  green  light,  and  the  steamer  put  her  wheel 
hard  a-port,  and  rang  to  stop  and  back. 

Assuming,  then,  that  the  first  change  charged  on  the 
schooner  was  made  as  stated  by  the  claimants'  witnesses, 
let  us  see  what  must  have  been  the  relative  positions  of 
the  vessels.  They  all  agree  in  placing  the  schooner  well 
to  the  westward  or  port  of  the  track  of  the  steamer  when 
the  former  was  discovered.  They  agree  that  no  change 
took  place  till  she  had  approached  within  about  a  mile. 
As  they  were  both  sailing  on  nearly  parallel  courses 
then,  and  the  steamer  immediately  ported  a  point,  and 
held  that  course,  diverging  from  the  track  of  the  schooner 
for  three  or  four  minutes,  it  follows  that  the  schooner, 
when  she  changed  her  course,  mvst  have  been  over  a 
mile,  or  at  least  a  full  mile,  to  the  westward  of  the 
steamer's  course ;  in  other  words,  she  must  have  been 
off  to  the  westward  at  least  five  points  on  the  steamer's 
port  bow,  and  drawing  down  abeam  of  her.    Now  if  the 

19 
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schooner's  helm  had  been  put  hard  a-starboard  at  this 
pointy  giving  her  a  course  at  right  angles  to  that  of  the 
steamer,  and  the  latter  had  kept  on,  it  is  very  doubtful 
if  a  collision  could  have  taken  place.  The  Oarroll  was 
making  greater  speed  than  the  schooner,  and  would  in 
all  probability  have  reached  and  passed  the  point  of 
intersection  before  the  schooner  reached  it.  The  dis- 
tance the  vessels  had  to  travel  was  about  equal.  But  it 
is  not  necessary  to  apply  this  test,  for  it  is  clear  on  the 
evidence  in  behalf  of  the  Carroll,  that,  whatever  change 
she  then  made,  she  did  not  hard  a-starboard,  thus  ap- 
proaching the  steamer's  track  at  right  angles.  This  is 
plain  from  the  fact  insisted  on  that  the  steamer,  as  soon 
as  the  schooner  changed,  reversed  her  engiue,  and  soon 
lost  headway.  Yet  the  schooner  came  down  and  struck 
the  steamer's  bows.  It  follows  irresistibly  that  the 
schooner,  from  the  point  where  her  alleged  change  of 
direction  took  place,  must  have  sailed  on  a  diagonal  line 
to  the  steamer's  track;  and  had  the  latter  kept  her 
course,  even  without  any  change,  she  would  have  clearly 
passed  the  point  of  intersection  before  the  schooner  got 
there.  Such  a  change  of  the  schooner  involved  no  risk 
of  collision.  Had  the  steamer  kept  on,  the  schooner 
would  have  passed  under  her  stem  with  safety.  On  the 
Carroll's  own  showing,  all  she  did  to  avert  the  collision 
was,  when  she  saw  the  schooner  coming  toward  her,  to 
stop  in  her  track  and  let  the  latter  run  down  to  her,  and 
this  she  did  when  the  schooner  was  three-quarters 
of  a  mile  or  a  mile  oflF!  Viewing  the  evidence  for  the 
Carroll  in  any  light  in  which  I  have  been  able  to  place  it,  I 
fail  to  see  that  it  furnishes  a  satisfactory  explanation  of 
the  collision,  or  one  which  either  disproves  that  given  by 
the  schooner  or  vindieates  the  steamer.  The  theory  of 
the  latter  is  an  impossible  one,  and  the  assertion  that 
she  stopped  and  backed  when  the  schooner  was  nearly  a 
mile  off  borders  on  absurdity.  Equally  unreasonable  is 
the  claim  that  the  schooner,  when  off  nearly  a  mile  to  the 
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westward  of  the  track  of  the  steamer,  and  nearly  dowiL 
to  her,  suddenly  starboarded  and  went  to  the  eastward 
to  cross  her  bows.  The  court  is  therefore  compelled  to 
discard  the  theory  oflFered  by  the  Carroll,  and  accept 
that  of  the  schooner,  which  is  simple  and  consistent, 
except  that  part  of  it  which  places  the  course  of  the 
steamer  considerably  to  the  westward  of  the  track  of 
the  schooner. 

It  is  useless  to  specul9.te  on  the  subject,  but  it  looks 
very  much,  in  view  of  the  evidence  as  a  whole,  as  if 
these  vessels  approached  each  other  nearly  head  and 
head  for  several  miles,  without  any  apprehension  of 
danger,  when  the  steamer,  on  discovering  the  schooner's 
green  light,  suddenly  put  her  wheel  hard  a-port,  under 
some  mistake  as  to  the  relative  positions  of  the  vessels. 
This  view  of  the  courses  of  the  vessels  and  their  relative 
-  positions  is  strengthened  by  the  statement  of  Thompson, 
who  says  that  when  he  first  discovered  the  schooner's 
red  light,  she  bore  nearly  north,  as  he  thinks ;  and  by 
Peters,  who  states  that  when  he  saw  the  schooner's 
green  light  he  thinks  he  saw  her  red  light  also.  These 
two  statements  are  consistent  with  the  claim  that  the 
schooner  made  no  change  in  her  course.  Whether  the 
steamer  was  misled  by  some  one  of  the  numerous  lights, 
which  one  of  her  witnesses  says  were  ahead  before  she 
came  up  near  the  schooner,  or  whether  the  order  to  hard 
to  port  was  inadvertently  given  on  suddenly  discovering 
that  the  schooner  was  near,  it  is  impossible  to  say ;  but 
it  is  clear  that  if  the  schooner  was  to  the  westward,  iu 
the  position  assigned  her  by  the  steamer,  when  the 
former  made  her  alleged  change  of  course,  then  the 
order  to  hard  a-port  was  correct ;  but  the  order  to  stop 
and  back  was  an  error,  for  had  she  kept  on  hard  a-port, 
she  would  have  cleared  the  schooner  with  perfect  ease. 
If,  on  the  other  hand,  the  schooner's  green  light  was 
nearly  ahead,  or  a  little  on  the  Carroll's  port  bow,  then 
the  latter  should  have  starboarded,  for,  according  to  the 


292  U.  S.  DISTRICT  COURT  REPORTS. 


The  Ship  Patrick  Henry. 


GarroU's  own  evideiice,  the  schooner  was  nearly  a  mile 
distant,  running  on  a  starboard  helm.  The  vessels 
would  have  then  passed  each  to  the  left  of  the  other. 

But,  as  already  intimated,  the  court  is  compelled  to 
accept  the  theory  of  the  libellant's  witnesses,  especially 
as  to  the  course  and  management  of  the  schooner ;  and 
as  she  did  not,  according  to  their  statement,  change  her 
course,  the  steamer  must  be  held  in  fault.  It  was  her 
duty  to  take  early  measures  and  clear  the  schooner.  It 
is  now  settled  by  the  courts  of  this  country  that  it  is 
the  duty  of  steamers  to  give  way  to  sailing  vessels  with 
a  free  wind,  as  well  as  those  close  hauled. 

Let  a  decree  be  entered  for  the  libellant,  with  an  order 
of  reference  to  a  commissioner  to  compute  the  dam- 
ages. 


JULY,  1867. 

THE  SHIP  PATEIOK  HENRY. 

Bill  of   Lading. — So  versions  as  Frbioht. — Damaobs. — Interest. 

Where  British  goyereigns  were  shipped  on  board  a  vessel  in  Melbourne,  under  a 
bill  of  lading  by  which  the  ship  agreed  to  carry  them  to  New  York,  and  there 
deliyer  them,  on  payment  of  £2  freight,  and  the  ship  failed  to  deliver  them,  and 
the  indorsee  of  the  bill  of  lading  libelled  the  ship  to  recover  his  damages,  the 
only  question  being  as  to  the  rule  of  damages : 
Hdd,  That  the  agreement  in  the  bill  of  lading  was  not  a  promise  to  pay  money, 

but  to  transport  articles  on  freight. 
That  the  value  of  the  sovereigns  in  the  port  of  delivery  might  be  recovered  by  the 

holder  of  the  bUL 
That  that  value  was  to  be  estimated  in  the  currency  of  the  country  in  which  the 
port  of  delivery  was  situated  and  where  the  suit  was  brought,  it  not  having  been 
otherwise  stipulated  in  the  contract  itself. 
That  the  Legal  Tender  Act  (12  Stat,  at  Large,  p.  682)  and  the  decisions  under  it 
had  no  application. 


SOUTHERN  DISTRICT  OF  NEW  YORK.  298 

«  The  Ship  Patrick  Henry. 

That  though  no  freight  was  strictly  earned,  as 'the  contract  was  not  fnlfilled,  yet 
admiralty  courts  have  power  to  do  substantial  justice,  which  in  this  case  is  to^ 
make  the  libellant  good  for  his  loss,  charging  him  with  the  freight. 

That  the  stipulation  for  freight  was  a  promise  to  pay  money,  and  the  freight  must 
be  reckoned  in  currency  according  to  our  laws,  which  fix  the  legal  value  of  the 
pound  sterling  in  commercial  transactions  at  $4.44. 

That  the  libellant  was  entitled  to  recover  interest  on  his  damages  at  seven  per- 
cent. 

This  was  a  suit  brought  by  Beuben  Boss,  Jr.,  against 
the  ship  Patrick  Henry,  in  rem^  to  recover  damages  for 
the  breach  of  the  following  bill  of  lading : 

"Shipped,  in  good  order  and  well  conditioned,  by 
James  Patrick,  in  and  upon  the  good  ship  or  vessel 
called  the  Patrick  Henry,  whereof  is  master  for  the  pres- 
ent voyage  Wm.  Page,  and  now  riding  at  anchor  in  Hud- 
son Bay,  and  bound  for  New  York,  one  bag  containing 
ninety  sovereigns  British  sterling,  being  marked  and 
numbered  as  in  the  margin,  and  are  to  be  delivered  in 
the  like  good  order  and  condition  at  the  aforesaid  port 
of  New  York  (the  act  of  God,  the  Queen's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature  or  kind 
soever,  excepted),  unto  order,  or  its  assigns,  he  or  they 
paying  freight  for  the  said  goods,  £2  sterling  in  full, 
with  primage  and  average  accustomed.  In  witness 
whereof,  the  master  or  purser  of  said  ship  or  vessel  hath 
aflArmed  to  four  bills  of  lading,  all  of  this  tenor  and  date, 
the  one  of  which  bills  being  accomplished,  the  others  to 
stand  void.  (Signed)  Wm.  0.  Page. 

"  Dated  in  Melbourne,  Sept.  19th,  1865." 

The  ship  upon  which  this  coin  had  been  placed  on 
freight  proceeded  to  New  York,  and  arrived  there  from 
Australia  in  December,  1865.  The  libellant  was  the  in- 
dorsee of  the  bill  of  lading,  and  as  the  ship  failed  to 
deliver  the  coin  according  to  the  terms  of  the  contract, 
he  brought  this  suit  to  recover  damages  for  the  breach. 
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The  only  question  was  as  to  the  true  rule  of  damages, 
the  breach  being  admitted. 

For  libellant,  James  E.  Em. 

For  claimants,  Hawlcms  <&  Cotkren. 

Shipman,  J.  The  libellant  in  this  case  claims  that 
he  is  entitled  to  recover  the  market  value  of  the  coin  at 
this  port  at  the  time  it  should  have  been  delivered. 
The  claimant,  on  the  other  hand,  insists  that  in  estimat- 
ing the  damages,  the  value  of  the  sovereign  should 
be  taken  at  the  rate  fixed  by  law  for  computation  in 
ordinary  commercial  transactions,  the  same  as  if  this 
were  a  suit  to  recover  the  amount  of  a  bill  of  exchange 
or  other  promise  to  pay.  I  do  not  accede  to  this  view. 
The  agreement  in  this  bill  of  lading  is  not  a  promise  to 
pay  money,  but  to  transport  certain  articles  on  freight. 
Whether  those  articles  were  gold  coins,  gold  bars,  gold 
dust,  or  gold  in  any  other  form  of  use  or  ornament,  can 
make  no  dilfereuce.  Like  every  other  article  placed  on 
freight  and  covered  by  a  bill  of  lading,  unless  delivered 
according  to  the  terms  of  the  contract  of  affireightment, 
their  value  may  be  recovered  by  the  holder  of  the  bill. 
That  value  is  to  be  estimated  in  the  currency  of  the 
country  in  which  the  port  of  delivery  is  situated  and 
where  the  suit  is  brought,  unless  otherwise  provided  for 
in  the  contract  itself.  The  proof  is  that  these  sovereigns 
were  worth  in  this  market,  at  the  time  they  should  have 
been  delivered,  $7.05  apiece  in  our  money.  Our  recent 
legal  tender  act  and  the  decisions  under  it  cited  at  bar 
have  no  application  to  this  part  of  the  case. 

There  is  another  question  of  trifling  importance  so 
far  as  the  amount  depending  upon  it  is  concerned,  which 
requires  to  be  disposed  of;  and  that  is  whether  any 
deduction  should  be  made  on  account  of  freight.  No 
freight  was  strictly  earned,  as  the  contract  was  not  ful- 
filled.   But  admiralty  courts  have  power  to  do  substan- 
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tial  justice  between  parties,  and  substantial  justice  in 
this  case  is  to  make  the  libellant  good  for  the  loss  sus- 
tained. He  is,  under  this  breach  of  the  contract,  entitled 
to  the  value  of  ninety  sovereigns  at  the  market  rate, 
less  two  pounds  sterling  freight  money.  As  the  stipu- 
lation to  pay  these  two  pounds  was  a  promise  to  pay 
money  at  this  port,  they  should  be  reckoned  in  the 
currency  of  this  country,  according  to  our  laws.  The 
legal  value  of  the  pound  sterling  in  commercial  trans- 
actions in  this  country  is  fixed  by  act  of  Congress  at 
$4.44.  The  value  of  ninety  sovereigns  at  the  time  of 
the  breach  was  $634.50.  From  this  deduct  two  pounds 
sterling,  computed  in  our  money  ($8.88),  and  it  will  leave 
$625.62 — ^the  principal  sum,  which  the  libellant  is  entitled 
to  recover.  To  this  should  be  added  interest  at  the  rate 
of  seven  per  cent,  from  December  28,  1865,  to  the  date 
of  the  decree.  The  clerk  of  this  court  is  hereby  directed 
to  compute  the  interest,  and  add  to  it  the  principal 
sum.  Then  let  a  decree  be  entered  for  the  amount  of 
principal  and  interest  in  favor  of  the  libellant,  with 
eosts. 


JULY,  1867. 

THE  BAEK  HAVEE.— THE  SHIP  SCOTLAND. 

0 

Collision  at  Sea  off  Sandy  Hook. — Ownership. — Pleading. — 
Both  Vessels  in  Fault. — Lookout. — ^Vessel  under  Short 
Sail. — Rioht  of  Master  to  be  Present  at  the  Examination 
OF  HIS  Crew  as  Witnesses. 

Two  Bailing  yeseels,  a  bark  and  a  ship,  came  in  collision  in  the  night,  ten  or  fifteen 
miles  southeast  of  Sandy  Hook.  Both  were  close  hauled,  the  bark  being  on 
her  port  taok ;  and  though  the  lights  could  have  been  seen  at  a  distance  of  more 
than  a  mile,  the  lights  of  the  ship  were  not  seen  till  the  green  light  was  seen 
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within  a  quarter  of  a  mile  o£f.  The  bark  waa  under  short  sail,  so  that  she  could 
not  tack,  but  only  wear  ship,  and  she  did  not  change  her  course  after  discoyer- 
ing  the  light,  till  the  collision. 

The  ship  saw  the  bark's  greeo  light  ten  or  twelve  minutes  before  the  collision. 
She  was  on  her  starboard  tack,  and  did  not  change  her  course  till  the  collision. 
Her  lookout,  after  reporting  the  light,  went  aft.  The  pilot  who  was  in  charge 
of  her  testified  that  he  saw  the  bark's  green  light  and  then  her  red  light,  and  he 
then  went  to  the  weather  side  to  see  if  there  were  any  Tessels  on  that  side,  and 
when  he  came  back,  the  green  light  was  again  in  view,  and  it  was  too  late  to 
avoid  a  collisioD.  The  other  hands  on  the  ship  testified  that  they  saw  the  light? 
and  their  changes,  but  with  slight  variations.  The  ship  made  no  change  of  her 
course,  and  struck  the  bark  fourteen  or  fifteen  feet  from  her  stem,  in  such  a 
way  that  a  slight  starboard  movement  of  the  ship's  wheel  would  have  avoided 
the  collision. 

On  the  trial,  objection  was  made  on  the  part  of  the  ship,  that  the  libellant,  wha 
had  libelled  as  owner  of  the  bark,  had  fiiiled  to  prove  his  title. 

The  court  having  suggested  that  the  pleadings  in  behalf  of  the  ship  did  not  set 
forth  with  particularity  the  way  in  which  the  fault  of  the  bark  caused  the  col- 
lisioD,  it  was  insisted,  on  behalf  of  the  ship,  that  the  allegation  was  explicit 
enough,  and  that  if  it  were  not,  no  advantage  could  be  taken  of  it,  because  no 
exceptions  were  filed. 

Depositions  of  the  crew  of  the  ship  were  read,  from  which  it  appeared  that  when 
they  were  being  taken,  the  proctor  for  the  bark  objected  to  the  presence  of  the 
master  of  the  ship,  on  the  ground  that  his  presence  might  exercise  an  undue 
influence  over  the  witnesses,  and  the  commissioner  excluded  him.  To  this  ex- 
ception was  taken. 

ffeld,  That  proof  of  the  title  to  the  bark  by  her  alleged  owner  might  be  given 
after  the  trial 

That  the  libel  and  answer  should  set  out  clearly  and  explicitly,  though  briefly,  the 
fiscts  relied  on,  and  that  in  collision  cases  this  is  especially  important. 

That  the  court  has  the  power,  in  aoy  stage  of  the  case,  to  require  the  parties  to 
supply  any  defect  in  the  pleadings,  though  counsel  can  appeal  to  the  court  for 
that  purpose,  only  by  exceptions  filed  at  the  proper  Ume. 

That  the  commissioner  was  in  error  in  excluding  the  captain  of  the  ship  from 
being  present  at  the  taking  of  the  depositions  of  his  crew.  It  was  not  only  his 
privilege  but  his  duty  to  be  there,  especially  as  he  was  a  stranger  contesting 
his  rights  before  a  foreign  tribunal  He  should  not  have  been  excluded  unless 
his  contumacy  compelled  that  course. 

That  the  bark  was  in  fault  for  not  seeing  the  light  of  the  ship  sooner.  Being  on 
ground  where  vessels  are  nxtmerous  and  there  is  great  danger  of  collision,  being 
under  short  sail  and  not  able  to  answer  her  helm  promptly,  and  being  on  the 
port  tack,  it  was  her  duty  to  exercise  unremitting  vigilance  in  looking  out  for 
approaching  lights.  If  she  had  done  so,  she  would  have  seen  the  light  sooner, 
and  could  have  kept  out  of  the  way. 

That  it  was  the  duty  of  the  bark,  having  the  wind  on  her  port  side,  to  keep  out 
of  the  way  of  the  ship,  which  was  crossing  her  track  so  as  to  involve  risk  of 
collision. 


SOUTHERN  DISTRICT  OF  NEW  YORK.  29T 

The  Bark  Havre.— The  Ship  Scotland. 

That  she  gave  no  snfficient  excuse  for  not  doing  tids. 

That  the  lookout  of  the  ship  was  remiss  in  leaving  his  post  after  reporting  the 
light,  and  that  the  pilot  in  charge  was  also  remiss  in  going  to  look  out  for  other 
vessels. 

That  every  vessel  is  bound  to  avoid  a  collision  if  she  can,  and  the  fault  of  one  ap- 
proaching vessel  does  not  authorize  another  to  run  her  down. 

That  after  the  change  in  the  bark's  lights  had  occurred,  which  was  alleged  to  have 
been  seen  from  the  ship,  and  the  green  light  of  the  bark  was  alone  visible,  the 
ship  might  have  hove  her  wheel  to  starboard  and  avoided  the  colliaon,  and  as 
it  was  clear  that  the  only  way  of  escape  for  her  was  to  starboard  her  wheel, 
and,  if  she  had  done  it,  no  collision  would  have  occurred,  she  also  must  be  held 
in  fault  for  not  having  done  so,  and  the  damages  must  be  apportioned. 

These  two  cases  were  cross  libels,  the  one  filed  by  J* 
H.  Bichardson,  owner  of  the  bark  Scotland,  against  the 
Norwegian  ship  Havre,  and  the  other  by  Thomas  Thorn- 
mesen  and  others,  owners  of  the  Havre,  against  the 
Scotland,  to  recover  the  damages  occasioned  to  the  two 
vessels  by  a  collision  between  them,  which  took  place  on 
the  night  of  January  20, 1866,  at  sea,  about  ten  or  fifteen 
miles  southeast  of  Sandy  Hook.  Both  vessels  were 
bound  to  New  York. 

The  facts  of  the  case  appear  in  the  opinion  of  the 
court. 

For  the  Havre,  C.  M.  Da  Costa,  and  C.  Donohue. 

For  the  Scotland,  Bawdam,  Larocque  <&  Ba/rlaWj  and 
W.  Q.  Morton. 

Shipmai!^,  J.  Before  examining  the  case  on  its  merits^ 
I  notice  two  preliminary  questions.  The  first  is  the  ob- 
jection raised  on  the  part  of  the  Havre,  that  the  alleged 
owner  of  the  Scotland  has  failed  to  prove  his  title.  It  is 
intimated  by  the  advocate  of  the  Havre  that  this  is  not 
a  mere  technical  objection ;  that  the  omission  of  such 
proof  on  the  part  of  the  Scotland  wa^  not  a  mere  inad- 
vertence, but  that  this  issue  was  avoided  because  it 
could  not  be  proved  that  the  libellant  Bichardson  was 
the  owner.  On  the  other  hand,  it  is  claimed  on  the  part 
of  the  Scotland  that  the  failure  to  prove  title  was  inad- 
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vertent,  and  that  this  proof  can  be  supplied  without  dif- 
culty.  If  this  latter  statement  is  correct,  I  should  not 
be  justified  in  dismissing  a  suit  of  this  character  where 
the  fact  can  be  easily  supplied*  Proof  of  title  should  be 
made,  and  I  will  permit  evidence  to  be  gone  into  on 
both  sides,  on  this  single  point,  hereafter.  This  cannot 
embarrass  the  owners  of  the  Havre. 

The  other  question  arose  out  of  a  suggestion  of  the 
court  at  the  trial,  on  the  pleadings  being  read,  that  the 
answer  of  the  Havre  to  the  Scotland's  libel,  and  the 
original  libel  of  the  former,  did  not  set  forth  with  suffi- 
cient particularity  the  manner  in  which  the  alleged  fault 
of  the  Scotland  caused  the  collision.  The  advocate  for 
the  Havre  insists  that  the  allegation  is  sufficiently  ex- 
plicit ;  and  that,  if  it  is  not,  no  advantage  can  be  taken 
of  it  because  no  exceptions  were  filed.  I  think  the  alle- 
gation in  question  is  not  in  the  general  sense  of  the  law 
of  pleading  sufficiently  full  and  specific,  but  as  the  con- 
troversy, as  developed  on  the  trial,  is  of  a  simple  char- 
acter, the  defect  in  the  averment  is  not  attended  with 
any  embarrassment.  No  amendment  will  therefore  be 
required  in  this  court.  But  to  avoid  misapprehension 
hereafter,  it  is  proper  to  state  in  this  place,  that  I  by  no 
means  accede  to  the  suggestion  of  the  advocate  of  the 
Havre,  that  all  defects  of  this  character  are  to  be  over- 
looked by  the  court  unless  preliminarily  excepted  to  by 
eounsel.  If  counsel  omit  to  ffie  exceptions  at  the  proper 
time,  they  are  precluded  from  raising  objections  to  the 
pleadings  ;  but  this  coiu*t,  at  all  times,  upon  its  own  mo- 
tion, has  power  to  compel  the  parties  to  conform  their 
pleadings  to  rules  laid  down  by  the  Supreme  Court. 
Bule  23,  in  relation  to  libels,  and  rule  27,  relating  to 
answers,  should  be  observed,  as  conformity  thereto  con- 
tributes to  the  clear  and  orderly  proceedings  in  the  case, 
and  tends  to  simplify  and  facilitate  the  labors  of  the 
court.  This  court  has  more  than  once  been  embarrassed 
in  the  disposition  of  collision  cases  by  the  vague  allega- 
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tioDfi  of  both  libel  and  answer  where  no  exceptions  had 
been  taken  to  either,  and  has,  in  one  instance,  dismissed 
a  case  on  the  ground  that  the  pleadings  as  well  as  the 
proofe  were  not  sufSciently  explicit  to  found  a  judgment 
thereon.  Of  course  it  is  well  understood  that  the  tech- 
nical rules  of  special  pleading  at  common  law  are  not  to 
be  applied  to  a  libel  and  answer  in  a  suit  in  admiralty, 
but  it  is  equally  true  that  the  libel,  and  the  answer 
where  it  goes  beyond  a  denial  of  allegations  of  the  libel, 
should  clearly  and  explicitly,  though  briefly,  set  forth 
the  facts  relied  on.  This  is  especially  important  in  col- 
lision cases.  Clear  statements  in  the  pleadings  tend  to 
produce  an  orderly  arrangement  of  the  proofs.  The 
proofs  then  natur^y  crystallize  around  the  allegations, 
which  conduces  to  an  easier  and  more  lucid  exposition  of 
the  material  points  in  the  controversy.  To  secure  this 
result,  the  court  has  the  power  in  any  stage  of  the  case 
to  require  the  parties  to  supply  any  defects  in  the  plead- 
ings, though  counsel  can  appeal  to  the  court  for  this  pur- 
pose only  by  exceptions  filed  at  the  proper  time. 

We  come  now  to  the  nierits  of  this  case.  The  collis- 
ion took  place  between  nine  and  ten  o'clock  in  the  even- 
ing. The  night  was  fair,  starlight,  though  perhaps  not 
with  as  perfectly  clear  atmosphere  as  is  sometimes  the 
case.  There  was  a  fresh  breeze,  blowing  at  the  rate  of 
ten  or  twelve  knots.  There  was  some  sea,  but  not  very 
heavy.  The  allegation  in  the  Scotland's  libel  that  it  was 
blowing  a  gale,  with  a  very  heavy  sea  and  a  mist  on  the 
water,  is  not  sustained  by  the  proofs.  The  wind  was 
about  northwest  by  west.  The  Scotland  was  on  her  port 
tack,  under  short  sail,  and  heading  north  by  east  and 
moving  slowly,  not  more  than  three  miles  an  hour.  The 
Havre  was  heading  about  southwest  on  her  starboard 
tack,  under  a  heavier  press  of  sail,  and  moving  at  the 
rate  of  eight  knots.  She  was  a  ship  of  nearly  one  thou- 
sand tons  burden,  and  the  Scotland  was  a  bark  of  nearly 
four  hundred  tons.    The  vessels  had  been  on  these  respec- 
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tive  tacks  for  some  time  preceding  the  collision,  and 
were  both  close  hauled.    Both  had  green  and  red  lights. 
The  Havre  discovered  the  green  light  of  the  Scotland 
about  two  points  on  her  lee  bow,  some  two  miles  oflF,  and 
about  fifteen  minutes  before   the  collision.    Those  in 
charge  of  her  movements  assert  that  she  did  not  change 
her  course  till  the  collision ;  that  she  was  kept  steadily 
on  the  wind  to  the  last.    The  witnesses  from  the  Scot- 
land say  that  the  Havre  appeared  to  be  passing  her  to 
to  leeward,  and,  when  about  abeam  of  the  Scotland, 
luffed  up  into  the  wind  and  struck  her,  with  her  sails 
shaking.    But  this  latter   statement  I  do  not  credit. 
Upon  no  fair  view  of  the  evidence,  as  a  whole,  can  it  be 
entertained.    I  Jiold,  therefore,  as  matter  of  fact,  that 
the  Havre  kept  her  course  by  the  wind  from  the  time  she 
discovered  the  Scotland's  green  light  approaching  her  for 
about  fifteen  minutes,  when  she  struck  the  Scotland  four- 
teen or  fifteen  feet  from  her  stem  as  the  latter  was  cross- 
ing her  track  in  front  of  her.    This  blow  carried  away  a 
large  portion  of  the  Scotland's  stem,  and  did  considera- 
ble damage.     It  would  seem  that  a  slight   starboard 
movement  of  the  wheel  of  the  Havre  would  have  averted 
the  collision.    Whether  this  could  and  ought  to  have 
been  done  is  the  only  delicate  or  doubtful  question  in  the 
case.    This  point  will  be  considered  at  length  hereafter. 
I  hold  that  the  Scotland  was  in  fault  for  not  having  dis- 
covered the  green  light  of  the  Havre  sooner.    This  dis- 
covery was  not  made  until  the  vessels  were  very  near. 
Oapt.  Majmard,  of  the  Scotland,  saw  the  Havre's  light 
immediately  after  it  was  reported,  and  says  it  was  then 
not  more  than  an  eighth  or  a  quarter  of  a  mile  off— of 
course  he  would  not  place  the  vessels  nearer  together 
than  they  actually  were,  in  his  testimony — when  the 
Havre's  light  was  discovered.    They  were,  therefore, 
without  doubt,  very  near,  in  view  of  his  statements. 
Indeed,  they  were  so  near  when  the  Havre's  light  was 
first  sighted  as  to  produce  some  excitement,  if  not  alann^ 
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on  board  the  Scotland.  This  is  quite  evident  from  the 
fact  stated  in  the  Scotland's  proofs,  that  her  second 
mate  came  running,  or,  to  use  a  more  expressive  phrase 
of  Oapt.  Maynard,  came  "rushing"  aft  as  soon  as  the 
light  was  announced  by  the  lookout.  The  second  mate 
saw  it,  four  or  five  points  on  the  lee  bow,  and  immedi- 
ately ran  aft  to  report  it  to  the  captain.  Now,  in  the 
then  state  of  the  weather,  and  the  positions  and  courses 
of  these  vessels,  the  green  light  of  the  Havre  could  have 
been  discovered  by  the  Scotland  probably  two  miles,  but, 
beyond  all  doubt,  more  than  a  mile  off.  Yet  her  captain 
«ays  that  in  fact  it  was  first  seen  at  a  distance  at  the 
furthest  of  not  more  than  a  quarter  of  a  mile.  This  be- 
oomes  a  serious,  fault  when  we  consider  the  situation  and 
responsibility  of  the  Scotland.  In  the  first  place,  she 
was  on  ground  frequented  constantly  by  a  large  number 
of  vessels  seeking  and  leaving  the  port  of  New  York, 
where  there  is  great  danger  of  collision,  as  is  well  known 
to  navigators.  In  the  second  place,  she  was  under  short 
sail,  moving  at  a  low  rate  of  speed,  and  therefore  unable 
to  obey  her  wheel  promptly.  Thirdly,  being  on  the  port 
tack,  she  was  bound  to  keep  out  of  the  way  of  all  vessels 
on  the  starboard  tack  which  might  be  crossing  her  track 
so  as  to  involve  risk  of  collision.  {Art.  XIL^  Act  of  Can- 
gress  approved  April  29,  1864 ;  13  If.  S.  Stat,  at  Large^  p. 
60.)  In  this  condition,  and  with  this  responsibility  on 
her,  it  was  clearly  the  duty  of  the  Scotland  to  exercise 
unremitting  vigilance  in  looking  out  for  approaching 
lights,  that  she  might  take  timely  measures  to  discharge 
her  duty.  If  the  proper  vigilance  had  been  exercised, 
she  would  have  discovered  the  Havre's  green  light 
sooner,  and  could  have  kept  out  of  the  way  without  diflft- 
culty. 

Now,  assuming  that  the  Scotland  did  not  change  her 
course  at  all,  as  her  witnesses  testify,  from  the  time  she 
discovered  the  Havre's  green  light,  we  have  the  case  of 
two  sailing  vessels,  in  the  open  sea,  crossing  so  as  to  in- 
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▼olve  risk  of  collision,  and  both  holding  their  courses  till 
a  collision  takes  place.  One  should  have  kept  ont  of  the 
way  while  the  other  held  her  course,  and  the  statute  cited 
is  explicit  as  to  whose  duty  it  was  to  give  way — the  ves- 
sel which  had  the  wind  on  the  port  side.  This  was  the 
Scotland.  What  excuse  does  she  offer  for  not  doing  so  f 
I  have  already  pronounced  her  in  fault  for  not  sooner 
discovering  the  Havre's  green  light ;  but  it  is  in  evidence 
that  she  had^hortened  sail  to  such  an  extent  that  she  could 
not  tack,  but  only  wear  ship.  What  necessity  there  was 
for  her  reducing  her  canvas  to  the  extent  she  did,  does  not 
clearly  appear.  As  the  proof  stands,  the  wind  was  not 
sufficiently  strong  to  have  prevented  her  from  carrying 
sail  enough  to  enable  her  to  execute  any  ordinary  manoeu- 
vre with  reasonable  promptness.  There  was  no  gale,  nor 
any  heavy  sea.  But  the  evidence  fails  to  show  that  she 
was  well  manned.  Though  the  proof  is  not  entirely  clear 
on  this  point,  yet  I  infer  that  she  had  but  five  men,  ex- 
clusive of  the  captain,  two  mates  and  steward,  whereas 
she  ought  to  have  had  eight.  Her  shortened  sail  and 
slow  speed  may  have  been  owing  to  this  deficiency  in  her 
crew.  What  she  had  may  not  have  been  able  to  work 
her  in  that  breeze  with  the  requisite  sail  to  enable  her  to 
be  handled  with  promptness  and  ease.  But  it  may  be 
said  that,  whether  she  was  short-handed  or  not,  she  had 
a  right  to  determine  the  amount  of  canvas  she  would 
carry  and  the  speed  she  would  make.  The  only  remark 
I  deem  it  necessary  to  make  here  is  one  already  hinted 
at,  and  that  is,  that  the  fettered  condition  to  which  she 
was  reduced  imposed  upon  her  the  duty  of  exercising  the 
most  active  diligence  in  early  discovering  approaching 
lights,  so  that  she  might  take  measures  in  time  to  dis- 
charge the  obligations  of  a  vessel  on  the  port  tack  tow- 
ard those  advancing  on  the  starboard  tack. 

I  now  come  to  another  point  in  the  case.  It  is  a  rule  of 
prudence  and  sound  sense,  often  reiterated  in  judicial 
opinions,  that  every  vessel  is  bound  to  avoid  a  collision  if 
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she  can.  The  fault  of  one  approaching  vessel  does  not  au- 
thorize the  other  to  run  her  down  because  she  happens, 
even  through  her  own  folly,  to  lie  in  her  wake.  I  am  well 
aware  that  where  the  law  charges  one  vessel  with  the 
duty  of  keeping  out  of  the  way  of  another,  the  corres- 
ponding duty  of  the  other  to  keep  her  course  is  to  be 
rigorously  enforced.  But  it  is  to  be  enforced  with  intel- 
ligence and  in  the  interest  of  safety,  and  not  to  be  en- 
forced, or  even  permitted,  blindly,  to  destructive  ends. 
It  is  therefore  proper,  in  view  of  the  fact  that  the  Havre 
clearly  saw  the  Scotland  for  fifteen  minutes  before  the 
collision,  watched  her  approach,  with  more  or  less  care, 
for  two  miles,  and  without  the  slightest  change  in  her 
course,  struck  the  latter  only  a  few  feet  forward  of  her 
stem,  to  inquire  whether  she  did  her  whole  duty— in 
other  words,  whether  the  slight  change  in  her  wheel  to 
starboard  necessary,  in  order  to  have  enabled  her  to  clear 
the  Scotland,  might  not,  and  ought  not,  to  have  been 
made  ?  The  witnesses  of  the  Havre  all,  or  nearly  all, 
concur  in  stating  that  the  Scotland  presented  her  green 
light  first,  and  continued  to  present  it  for  some  time. 
They  differ  as  to  the  time  this  light  first  continued  in 
sight,  the  lowest  period  being  seven  or  nine  minutes,  and 
the  highest,  ten  or  twelve.  This  is  not  material.  She 
continued  for  some  time  uniformly  presenting  her  green 
or  starboard  light.  It  was,  during  all  this  time,  supposed 
by  the  Havre  that  the  Scotland  waa  going  to  cross  the 
former's  weather-bow.  Most  of  the  witnesses  also  con- 
cur in  stating  that,  at  the  end  of  the  time  named,  the 
red  light  of  the  Scotland  appeared.  Some  state  that  tiie 
green  light  did  not  entirely  disappear,  but  grew  dim — 
others  that  it  entirely  disappeared.  The  impression 
seems,  then,  to  have  prevailed  on  the  Havre  that  the 
Scotland  was  falling  off  on  a  port  helm  to  pass  the  for- 
mer to  leeward.  Soon,  however,  her  red  light  was  lost, 
and  the  green  reappeared.  This,  of  course,  indicated 
that  the  Scotland  was  then  heading  across  the  Havre's 
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bow.  The  question  already  indicated  here  presents  itself 
--could,  and  ought  the  Havre  to  have  starboarded  and 
fallen  off  so  as  to  have  cleared  the  stem  of  the  Scotland? 
This,  as  I  have  once  intimated,  is  the  most  difficult  point 
in  the  case,  and  I  have  re-examined  the  evidence  upon 
it  with  great  care. 

Mortensen,  the  mate  of  the  Havre,  after  stating  that 
he  saw  the  green  light  ten  or  twelve  minutes,  says: 
*^  Next  saw  her  red  light  and  a  little  part  of  the  green 
light,  some  two  or  three  minutes.  Then  saw  the  green 
light  again  and  shadow  of  the  sail — its  outlines.  I  could 
not  (then)  see  the  red  light.  The  collision  took  place  in 
one  or  two  minutes."  This  witness  adds  that,  after  the 
green  light  reapi>eared,  there  was  no  time  for  the  Havre 
to  do  anything.  Ba^mussen,  a  sailor  and  lookout  on 
the  Havre,  after  stating  that  he  saw  the  green  light  for 
some  time,  says,  ''  that  he  then  saw  the  red  light,  the 
green  partially  disappearing ;  saw  the  red  light  and  part 
of  the  green  for  about  two  minutes ;  then  the  red  light 
disappeared,  and  the  green  again  appeared  in  full  view  ; 
then  I  saw  the  green  light  on  our  starboard  bow ;  then 
the  collision  occurred." 

Christiansen,  another  sailor  on  the  Havre,  says  that 
he  saw  the  green  light  for  some  time,  then  the  red,  with 
the  green  partially  obscured,  and,  ^'Ithen  lost  sight  of 
the  red  light  and  saw  the  green  more  plainly  ;  then  the 
Scotland  luffed  up  forward  of  the  Havre ;  then,  for  a 
couple  of  seconds,  I  saw  nothing,  *  *  on  account  of 
the  intervening  rigging  of  the  Havre ;  then  I  saw  two 
masts  and  topsails  on  the  Havre's  starboard  bow ;  the 
vessels  were  then  in  collision."  Jonassen,  also  one  of 
the  Havre's  seamen,  says  :  ''  As  soon  as  I  saw  the  green 
light  alone  for  the  second  time,  the  collision  occurred ; 
the  time  was  so  short,  I  cannot  tell  exactly ;  perhaps  it 
was  a  minute."  The  Sandy  Hook  pilot,  who  was  on 
board  and  in  charge  of  the  Havre,  testifies  that  he  saw 
the  green  light  some  ten  minutes,  and  supposed  that  the 
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Scotland  was  going  to  cross  his  bow ;  then  he  saw  the 
red  light,  the  green  wholly  disappearing.  He  then  sup- 
posed the  Scotland  was  going  aslem  of  the  Havre.  He 
was  then  standing  on  the  lee  side.  He  walked  across  the 
ship  to  the  weather  side,  to  see  if  there  were  any  vessels 
on  that  side,  and  when  he  came  back  the  red  light  had 
disappeared,  and  the  green  one  was  in  full  view.  He 
says  that  the  Scotland  was  then  so  near  that  he  could 
not  clear,  one  way  or  the  other.  He  says  that  the  Scot- 
land's luffing,  by  which  her  red  light  was  hidden,  and  her 
green  disclosed  again,  occurred  while  he  was  going  to 
and  returning  from  the  weather  side  of  the  ship. 

The  witnesses  for  the  Havre  were  intelligent,  much 
more  so  than  those  of  the  Scotland,  and  their  testimony 
bears  marks  of  becoming  moderation,  caution  and  accu- 
racy, and  I  cannot  resist  the  conclusion,  from  their  state- 
ments, that,  from  the  time  the  green  light  began  to  re- 
appear, and  the  red  light  disappear,  there  was  time  for 
the  Havre's  wheel  to  have  been  starboarded,  and  that 
had  this  been  done,  she  would  have  kept  away,  and 
cleared  the  Scotland.    It  is  admitted  on  all  hands  that 
she  was  easily  handled.    She  was  under  favorable  speed 
for  that  purpose,  and  although  she  then  carried  a  little 
weather  helm,  yet,  according  to  the  pilot,  she  carried  a 
little  more  forward  than  aft  sail.    And  he  says  that  after 
the  collision,  he  put  her  helm  up  and  she  went  right  off, 
though  her  forward  sails  were  all  gone.    The  difficulty 
with  this  part  of  her  case  is,  that  she  had  no  one  on  the 
lookout  at  this  critical  moment.     Her  lookout,  who  had 
reported  the  light,  had  gone  aft.    The  pilot  had  gone 
to  the  weather  side  of  his  ship  to  look  after  other  pos- 
sible vessels,  a  duty  which  belonged  to  some  one  else. 
The  "yawing"  charged  on  the  Scotland,  and  the  dis- 
covery of  her  red  light,  was  ample  notice  that  there 
might  be  danger,  and  the  utmost  vigilance  was  incum- 
bent on  the  Havre.     Instead  of  her  regular  lookout 
being  permitted  to  go  aft,  he  should  have  been  kept  at 
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his  post,  and  a  trusty  officer  or  seaman,  instead  of  the 
pilot,  sent  forward  to  look  for  other  vessels,  while  the 
lookout  watched  and  reported  every  change  in  the  Scot- 
land's lights.  Had  this  precaution  been  observed — in 
other  words,  had  the  lookout  kept  his  post,  and  reported 
every  change  in  the  Scotland's  light  as  soon  as  each 
change  was  visible,  I  have  little  doubt  that  her  wheel 
would  have  been  put  up  in  time  to  havlB  saved  the  col- 
lision. 

I  am  inclined  to  the  opinion  that  the  movement  of 
the  Scotland,  by  which  her  red  light  was  disclosed  to 
the  Havre,  took  place  when  the  order  was  given  on  board 
the  former  to  wear  ship.  This  was  done  just  about  the 
time  she  discovered  the  Havre's  green  light.  Her  wit- 
nesses say  that  the  execution  of  this  order  had  not  been 
commenced  when  the  captain  ordered  that  she  be  kept 
close  by  the  wind.  Her  witnesses  also  deny  that  any 
movement  of  the  Scotland  was  made  which  could  have 
disclosed  her  red  light  to  the  Havre.  But  I  accept  the 
statement  of  the  Havre's  witnesses  that  they  did  see  the 
Scotland's  red  light.  I  think  the  latter's  witnesses  are 
mistaken,  and  that  when  the  order  to  wear,  or  be  ready 
to  wear,  ship  was  given,  she  was  suffered,  perhaps  inad- 
vertently, to  fall  off,  so  as  to  present  her  red  light  to  the 
Havre,  with  her  green  partially  obscured.  The  fact  that 
her  green  light  was  not  wholly  hidden  from  the  Havre, 
shows  that  she  had  not  kept  away  to  any  great  extent. 
Several  of  the  witnesses  of  the  Havre  say  that  the  Scot- 
land could  not  have  gone  to  leeward  of  her  without  fall- 
ing off  more.  I  think,  therefore,  that  the  variation  in 
the  Scotland's  lights  took  place  just  about  the  time  she 
discovered  the  Havre.  Though  this  was  but  a  brief  time 
before  the  collision,  I  think  that,  even  after  these  fluctu- 
ations had  settled  in  presenting,  at  last,  only  her  green 
light  to  the  Havre,  the  latter  might  have  hove  her  wheel 
a-starboard  and  avoided  the  collision.  I  can  not  doubt 
that  after  the  Scotland  did  discover  the  JSavre's  light. 
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the  former  kept  close  by  the  wind.  I  am  unwilling 
to  impute  perjury  to  her  witnesses  on  this  point.  Their 
salvation  and  that  of  their  vessel  depended  upon  adher- 
ing to  that  course.  As  to  what  they  say  they  saw  of  the 
Havre's  lights  and  movements,  I  place  little  confidence 
in  it,  for  it  is  evident  that  there  was  alarm,  if  not  panic, 
on  board  of  the  Scotland  from  the  moment  the  second 
mate  came  rushing  aft  to  report  the  discovery  of  the 
Havre's  light.  There  was,  however,  no  panic  or  alarm 
on  the  latter  vessel.  Her  movements  and  those  of  her 
crew  were  under  perfect  control,  and  had  her  lookout 
been  forward  at  the  critical  moment,  where  he  ought  to 
have  been,  and  instantly  reported  the  last  change  of 
lights  on  the  Scotland,  the  Havre  might,  and  I  think 
would,  have  cleared  her. 

There  would  then  have  been  no  doubt  as  to  what 
course  to  pursue,  for  to  starboard  her  helm  was  the  only 
road  toward  safety,  from  which  the  vessels  were  sepa- 
rated only  by  a  few  feet.  I  am  not  called  upon  to  explain 
why  the  pilot  of  the  Havre  left  the  lee  side  of  his  ship 
and  went  to  the  weather  side  to  look  after  other  vessels, 
or  why  the  lookout  left  his  station  on  the  forecastle  and 
went  aft,  or  why  there  was  no  attempt  whatever  on  the 
part  of  the  Havre  to  avoid  the  collision  at  the  moment 
when  it  was  imminent.  There  was  no  confusion  on  board 
of  her ;  no  one  there  was  paralyzed  by  fear,  and  it  is  dif- 
flcult  to  repress  the  suspicion  that,  after  all,  she  mistook 
the  speed  at  which  the  Scotland  was  moving,  not  suppos- 
ing that  she  was  under  very  short  sail,  and  therefore 
naturally  concluding  that  she  was  moving  much  faster 
than  she  really  was  in  fact,  the  Havre  supposed  that  by 
the  time  she  struck  the  line  on  which  the  Scotland  was 
sailing,  the  latter  would  be  out  of  the  way.  This  is  the 
only  way  I  can  account  for  the  failure  of  at  least  an  at- 
tempt on  the  part  of  the  Havre  to  clear  the  Scotland.  It 
follows,  from  these  views,  that  a  decree  must  be  entered 
against  both  vessels,  apportioning   the  damages.     It 
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must  be  understood,  however,  that  I  do  not  assent  to  the 
propositions  of  the  Scotland's  advocates,  that  the  Havre 
was  bound  to  alter  her  course  simply  because  a  collision 
was  probable.  There  was  risk  of  collision  apparent  for 
several  minutes  before  it  actually  took  place.  The  re- 
sponsibility of  avoiding  it  rested  chiefly  on  the  Scotland. 
She  was  bound  to  keep  out  of  the  way,  and  the  Havre 
was  bound  to  keep  her  course  until  it  was  apparent  that 
the  collision  could  not  be  avoided  without  a  change  on 
her  part ;  and  I  hold  her  responsible  on  the  sole  ground 
that  after  it  was  clear  that  the  only  way  of  escape  was 
for  her  to  starboard  her  wheel,  she  failed  to  do  it,  and  that 
if  she  had  done  it,  no  accident  would  have  occurred.  I 
am  less  reluctant  to  come  to  this  conclusion,  from  the 
fact  that  there  was,  as  I  think,  a  remission  of  diligence 
on  the  part  of  the  lookout  and  pilot  of  the  Havre  at  the 
critical  moment  when  the  most  exacting  attention  was 
required. 

I  find  one  ruling  of  the  commissioner  who  took 
the  depositions  in  this  case,  which  requires  remark, 
and  to  which  exception  was  properly  taken.  After  the 
examination  of  one  witness  on  behalf  of  the  Havre,  the 
proctor  for  the  Scotland  objected  to  the  presence  of  the 
master  of  the  Havre  during  the  examination  of  his  wit- 
nesses and  crew,  on  the  ground  "  that  his  presence  might 
exercise  an  undue  influence  over  them,  and  because  of 
his  tendency  to  interrupt."  The  commissioner,  after 
some  further  debate  between  counsel,  excluded  him. 
This  was  an  error.  So  long  as  the  captain  comported 
himself  properly,  it  was  not  only  his  privilege,  but  his 
duty,  to  be  present  during  the  taking  of  the  proofs. 
This  was  especially  so  in  view  of  the  fact  that  he  was  a 
stranger,  contesting  his  rights  in  a  foreign  port,  and  be- 
fore a  foreign  tribunal.  He  was  the  agent  of  his  owners, 
as  well  as  the  master  of  his  ship,  and  rested  under  a 
double  responsibility.  The  fact  that  he  was  to  be  ex- 
amined as  a  witness  did  not  vary  his  rights  or  duties.    If 
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he  interrupted  the  proceedings,  he  could  have  been  ad- 
monished by  the  commissioner,  and  I  doubt  not  the  lat- 
ter was  able  to  keep  order.  He  should  never  have  been 
excluded  from  the  room,  imless  his  contumacy  compelled 
that  course.  Strangers  should  be  treated  with  forbear- 
ance, and  their  rights  shielded  in  the  courts  of  every 
nation,  especially  in  courts  of  Admiralty,  where  laws 
binding  alike  upon  all  nations  are  administered.  After 
the  proof  of  ownership  on  the  part  of  the  Scotland  ia 
furnished,  let  decrees  holding  both  vessels  in  fault  be 
entered,  with  an  order  of  reference  to  a  commissioner 
to  report  the  damages. 


AUGUST,   1867. 

THE    SHIP    ADELE. 

Pr  a  cticb. — Priorities. — St atb  Liens. 

Where  seyeral  libels  were  filed  against  a  ship  by  material  men,  and  the  vessel  was 

sold,  and  application  was  made  to  the  conrt  to  decree  payment  ont  of  the  pro. 

ceeds,  the  last  libel  filed  being  to  enforce  a  lien  given  by  the  law  of  the  State 

of  New  York  : 
Held,  that  the  court  had  no  jnrisdiction  to  enforce  the  State  lien. 
That  the  other  decrees  shonld  be  paid  in  the  order  in  which  the  libels  were  filed, 

each  decree  being  paid  with  its  costs  until  the  fund  was  exhausted. 

Several  libels  were  filed  by  material  men  claiming  liens 
against  the  ship  Adele.  The  vessel  was  sold  without  op- 
position,  and  the  proceeds  paid  into  court,  and  the  seve- 
ral libellants,  having  had  the  reports  of  the  commissioner 
as  to  their  several  amounts  confirmed  by  the  court,  ap- 
plied to  the  court  to  decree  payment  out  of  the  funds. 

The  libel  last  filed  was  by  Charles  Wall  and  others  for 
supplies,  but  they  claimed  a  priority  in  payment  over  all 
the  others. 
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SHIPMA2J,  J.  Decrees  in  favor  of  the  material  men,  on 
their  several  libels,  according  to  the  amounts  found  due 
on  confirmation  of  the  commissioner's  reports  in  the  sev- 
eral cases,  are  to  be  entered  and  satisfied,  out  of  the  funds 
in  the  registry  of  the  court  arising  out  of  the  sale  of  the 
ship,  in  the  order  in  which  the  libels  were  filed.  The 
amount  of  each  decree,  together  with,  the  costs,  in  the 
above  named  order,  is  first  to  be  paid,  imtil  the  fund  is 
exhausted.  The  claun  of  priority  set  up  by  the  libe- 
lants, Charles  Wall  and  others,  is  disallowed.  The  libel 
in  this  latter  case  seeks  to  enforce  the  lien  given  by 
the  local  law  of  the  State  of  New  York,  and  not  to 
enforce  the  lien  given  by  the  general  maritime  law. 
Since  the  alteration  of  the  twelfth  rule  of  the  Supreme 
Court  of  the  United  States,  these  local  liens  cannot 
be  enforced  by  proceedings  in  rem  in  this  court,  although 
the  language  of  the  rule,  as  modified,  refers  only  to 
domestic  ships.  The  object  of  that  court  in  the  alter- 
ation was  to  relieve  the  courts  of  the  United  States 
from  the  "necessity  of  examining  and  expounding  the 
varying  lien  laws  of  the  State,  and  of  carrying  them 
into  execution."  {The  St.  Lrnvrence^  1  Blacky  p.  530). 
This  libel  avers  no  lien,  except  that  under  the  State  law, 
but  expressly  avers  that  the  libellants  filed  specifications 
and  items  of  the  articles  furnished  in  the  county  clerk's 
office  in  the  county  of  New  York,  under  the  State  law, 
and  that  the  claim  thereby  became  a  lien.  As  I  under- 
stand the  law,  the  process  in  rem  cannot  be  used  in  this 
court  for  the  enforcement  of  such  a  local  lien,  and, 
therefore,  this  court  is  without  jurisdiction.  Let  a  decree 
be  entered,  dismissing  this  case  of  Charles  Wall  and 
others,  without  costs. 
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AUGUST,    1867. 

JAMES    KENNEDY,    ET    AL.,    v.    WILLIAM    E. 
DODGE,  ET  AL. 

Damagb  to  Cargo. — Delivery. — Negligence  op  Master  in  Over- 
loading Pier. — Recoupment. 

Where  a  ship  arriyed  in  New  York,  with  cargo  consigned  to  respondents,  and  they 
had  notice  of  the  landing  of  it,  and  took  part  of  it  away,  but  before  they  had 
removed  it  all,  the  master  of  the  ship  had  overloaded  the  pier  with  other  goods, 
and  it  gave  way,  and  part  of  the  respondents'  goods  were  thrown  into  the  water 
and  damaged ;  there  being  an  agreement  between  the  shipowners  and  the  re- 
spondents by  which  the  former  employed  a  watchman,  at  respondents'  expense, 

•  to  watch  goods  that  were  not  removed  from  the  pier,  over  night;  and  the  ship- 
owners sned  the  respondents  for  freight,  and  the  latter  set  up  as  a  defence  the 
injury  to  the  cargo, 

Hdd,  That  with  regard  to  cargoes  arriving  at  this  port  under  ordinary  bills 
of  lading  from  foreign  countries,  landing  them  at  a  proper  time,  and  upon  a 
proper  dock,  with  notice  to  the  owners,  is  equivalent  to  a  delivery. 

That  after  such  landing  and  notice,  the  owner  takes  all  the  risks  arising  from 
every  cause,  except  that  which  proceeds  from  the  ship  herself. 

That  the  notice  to  the  respondents  was  not  a  notice  against  the  wrongful  act  of  the 
ship  in  overloading  the  pier,  or  against  a  defective  pier. 

That  the  master  of  the  ship  was  clearly  liable  for  the  damage  to  the  cargo,  for  it 
was  by  his  act,  in  overloading  the  pier,  that  the  goods  were  injured. 

That  that  act  of  his  was  not  malicious  or  intentional,  but  was  committed  in  the 
ordinary  discharge  of  his  duties  as  master,  and  within  the  scope  of  his  powers  as 
the  agent  of  the  owners,  and  that  the  ship  was  liable  therefor. 

That  whether  the  master  had  reason  to  suppose  that  the  pier  was  not  safe  or  not, 
was  not  material. 

That  the  damages  to  the  cargo  could  be  recouped  in  this  suit  for  freight.  But 
that  the  respondents  could  not  have  an  affirmative  decree  in  their  favor,  if  that 
damage  exceeded  the  freight. 

That  the  injury  to  the  cargo,  and  the  expense  incurred  in  recovering  it  from  the 
water,  were  proper  items  of  such  damage. 

This  was  a  libel  inpersimam^  brought  by  the  owners  of 
the  ship  Jeremiah  Thompson^  to  recover  the  freight 
money  on  a  considerable  quantity  of  tin  plate  and  iron 
rods,  shipped  on  board  the  Thompson  at  Liverpool,  by 
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Phelps,  James  &  Co.,  and  eoiusigiied  to  the  respondents 
m  New  York.  The  bill  of  lading  was  in  the  OTdinary 
form,  and  the  libel  allied  performanee  of  the  contract, 
including  the  delivery  of  the  goods  at  this  port. 

The  imswer  admitted  that  the  goods  were  shipped  as 
stated^  and  arrived  at  this  iM>rt,  but  averred  that  they 
were  not  delivered  in  good  order ;  that,  on  the  contrary, 
Hie  cargo  of  the  ship  was  dischaiged  in  sach  an  nnskill- 
ful  and  negligent  manner,  that  the  dock  on  which  it  was 
placed  broke  down,  and  three  hundred  and  thirteen  boxes 
of  the  tin  plate  were  precipitated  into  the  river  and 
greatly  damaged.  The  answer  also  averred  that  the  re- 
spondents were  at  great  expense  in  recovering  them, 
which,  with  the  injury  to  the  plates  in  being  immersed  in 
the  water,  amounted  to  more  than  the  freight  money 
sued  for.  The  respondents  asked  to  recoup  and  set  off 
this  damage  and  expense,  to  the  extent  of  the  libellants^ 
claim  for  freight,  and  to  recover  the  balance. 

For  libellants,  Beebe^  Dean  <&  Donahue. 

For  respondents,  Phelps  <&  FuUer. 

Shipman,  J.  Before  stating  and  applying  the  legal 
principles  which  must  govern  this  case,  it  will  be  proi)er 
to  state  the  facts  which  were  developed  on  the  trial.  I 
find  the  following  facts  proved  : 

1.  That  the  ship  arrived  at  this  port  about  the  11th  of 
August,  1866,  with  a  general  cargo,  including  the  tin 
plate  and  iron  rods  mentioned  in  the  bill  of  lading,  and 
also  a  considerable  quantity  of  pig  iron  and  other  freight 
for  other  parties. 

2.  That,  on  the  application  of  the  ship,  the  harbor- 
master assigned  her  a  berth  at  pier  No.  45,  East  fiiver, 
which  she  took,  and  proceeded  to  unload  her  cargo,, 
which  she  continued  to  do  for  several  days. 

3.  That  the  pier  was  a  good  one,  with   sufficient 
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strength  to  have  supported  the  cargo  had  it  been  proper- 
ly placed  thereon. 

4.  That  as  the  cargo  was  discharged  from  time  to 
time,  the  respondents  had  notice  of  the  landing  of  that 
part  of  it  which  belonged  to  them,  and  took  portions  of 
it  from  time  to  time  to  their  warehouses,  as  was  con- 
venient. 

5.  That  before  they  had  removed  it  all,  the  ship  had 
so  overloaded  the  bridge  of  the  dock  with  other  cargo, 
and  especially  with  the  iron,  that  it  gave  way,  and  pre- 
cipitated a  portion  of  the  respondents'  goods  into  the 
river.  • 

6.  That  the  goods  were  thereby  damaged,  and  the  re- 
spondents incurred  expense  in  recovering  them  from  the 
water. 

7.  That  by  a  standing  agreement  between  the  ship,  or 
her  owners,  and  the  respondents,  when  the  latter  had 
goods  on  the  dock,  landed  from  ships  owned  by  the  libel- 
lant«,  and  such  goods  remained  on  the  dock  over  night, 
the  master  or  agent  of  the  ship  was  to  employ  a  night 
watchman  to  watch  the  goods,  at  the  expense  of  the  re- 
spondents, and  that  they  did  so  in  this  case. 

Now,  it  is  insisted  by  the  libellants  that  these  goods 
were  delivered  to  the  respondents  whenthey  were  placed 
on  the  dock  with  notice  to  them,  and  were  consequently 
at  their  risk  thereafter.  With  regard  to  cargoes  arriving 
at  this  port  under  ordinary  bills  of  lading  from  foreign 
countries,  landing  them  at  a  proper  time  and  upon  a  pro- 
per dock,  with  notice  to  the  owners,  is  equivalent  to  a  de- 
livery. After  such  landing  and  notice,  the  owner  takes  all 
the  risks  arising  from  every  other  cause  except  that  which 
proceeds  from  the  ship  itself.  The  parties  to  this  suit 
evidently  recognized  this  rule  of  law,  when  the  watch- 
man was  employed  at  the  expense  of  the  respondents  to 
watch  this  tin  during  the  night  time.  Had  this  tin  been 
stolen,  or  removed  by  other  parties  without  the  interven- 
tion of  the  officers  or  agents  of  the  ship,  or  damaged  by 
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the  elements,  the  ship  could  not  have  been  made  re- 
sponsible. 

But  this  does  not  meet  the  question  before  the  court. 
The  clear  proof  is,  that  the  pier  was  broken  down  by  the 
weight  of  the  iron  placed  upon  it  by  direction  of  the 
master.  He,  and  not  the  respondents,  selected  the  dock, 
and  he  broke  it  down.  The  fact  that  the  respondents  did 
not  instantly  remove  their  goods  on  their  being  landed,  is 
no  answer.  The  notice  to  them  was  not  a  notice  against 
the  wrongful  and  destructive  acts  of  the  ship  in  discharg- 
ing the  rest  of  her  cargo,  nor  against  a  defective  pier. 
9?he  master  had  no  more  right  to  break  the  dock  down 
and  precipitate  this  tin  into  the  water,  than  he  would 
have  had  to  pile  his  iron  on  crates  of  crockery  and  crush 
them.  I  attribute  to  him  no  intention  to  injiu-e  the  pier 
or  the  respondents'  goods.  I  am  speaking  of  the  legal, 
and  not  the  moral  quality  of  his  acts.  He  doubtless 
thought  the  dock  would  support  the  load  he  was  placing 
upon  it,  but  the  result  proved  that  he  was  mistaken. 
The  consequences  of  that  mistake  are  not  to  fall  on 
the  owners  of  the  cargo,  when  they  had  no  agency  in 
causing  it. 

The  only  doubt  I  have  felt  in  the  case  is  in  relation  to 
the  responsibility  of  the  ship  for  the  damages.  The 
master  is  clearly  liable,  for  it  was  by  his  act  that  the 
goods  were  injured.  There  was  a  constructive  delivery, 
and  the  question  has  arisen  in  my  mind,  whether,  after 
such  constructive  delivery,  the  wrongful  act  of  the  mas- 
ter in  damaging  the  goods  can  be  visited  on  the  ship. 
But  this  wrongful  act  was  not  malicious  or  intentional 
on  his  part,  but  was  one  committed  in  the  ordinary  dis- 
charge of  his  duties  as  master,  and  within  the  scope  of 
his  powers  as  the  agent  of  the  owners.  For  this  I  think 
the  ship  is  liable. 

Much  stress  was,  during  the  hearing,  laid  on  the  fact 
that  the  master  had  no  notice,  nor  any  reason  to  suspect 
that  the  pier  was  not  perfectly  safe,  and  sufficiently 
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istrong  to  support  the  load  he  was  placing  upon  it.  There 
is,  however,  some  evidence  that  he  had  doubts  on  this 
point.  But  whether  he  did  or  not,  is  not  material  here. 
A  ship  is  bound  to  deliver  her  cargo  in  a  proper  place — 
that  is,  a  place  proper  for  the  amount  that  is  to  be 
landed,  and  which  it  is  to  support  at  any  one  time.  (The 
Maje8tiCj  Legal  Obs.^  p.  100 ;  Jndge  TngersoWs  remwrks^ 
jp.  105.^*  This  dock  or  place  is  selected  by  the  ship,  and 
it  is  for  her  and  not  for  the  owners  of  the  cargo,  to  see 
that  it  is  sufficient  to  support  the  load  that  she  places 
upon  it,  and  that  the  weight  of  the  cargo  is  properly  dis- 
tributed over  the  pier,  so  as  to  secure  its  safety. 

The  only  remaining  question  is,  whether  the  damages 
of  the  respondents,  arising  out  of  this  accident,  can  be 
recouped  against  the  claim  for  freight,  and  if  there  is  a 
balance  in  their  favor,  whether  it  can  be  recovered  in 
this  suit. 

That  the  damages  suffered  by  the  respondents  can  be 
recouped  from  the  freight  money,  which  the  libellants 
would  otherwise  recover,  appears  to  be  settled  upon  au- 
thority. (Bea/rse  v.  Bopes,  1  Sprague's  Decis.,  331;  Snow  v. 
Carruthy  <Mrf,  324/  Thatcher  v.  McCuUoch,  OlcoU  Adm., 
365;  Bradstreet  v.  Herrony  AbhoU's  Adm.,  209;  Zerega  v. 
Pappe,  iWrf,  397.^  By  way  of  recoupment,  the  respond- 
ents can,  as  the  damages  arise  out  of  the  same  transac- 
tion, extinguish  a  portion  or  all  the  claim  of  the  libellants. 

But  they  can  go  no  further.  The  court  cannot  pro- 
nounce in  their  favor  for  any  sum  in  which  their  damages 
may^exceed  the  amount  of  the  libellants'  demand.  In 
NichoUs  V.  TremUtt,  (1  Sprague's  Decis.,  367 J  the  court 
says :  "  The  admiralty  does  not  take  cognizance  of  pleas 
in  set-off,  no  statute  having  given  it  that  authority, 
and  it  has  been  thought  by  some  that  a  distinct  claim  by 
the  respondent,  founded  upon  the  violation  of  the  con- 

*  I  have  not  found  this  case  in  the  Legal  Observer.    It  is  reported  on  appeal  in 
S  Blotch.  289.— R.  D.  B. 
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tract  by  the  libellant,  is  in  the  nature  of  a  set-off,  and  so 
not  cognizable  by  this  court.  But  I  am  of  opinion  that 
where  the  counter-claim  is  founded  upon  the  same  char- 
ter party,  the  respondent  may  set  it  up  in  his  answer,  so 
that  the  damages  that  he  has  sustained  may  be  recouped 
from  the  amount  which  the  libellant  might  recover.  But 
in  this  case,  if  the  damages  sustained  by  the  respondent 
should  exceed  the  just  claim  of  the  libellant,  the  court 
can  give  no  decree  for  the  excess,  the  utmost  effect  being 
to  diminish  or  extinguish  the  claim  of  the  libellant ;  nor 
could  the  respondent  afterward  maintain  a  suit  for  such 
excess.  He  can  not  be  permitted  to  split  up  his  demand 
and  litigate  the  same  question  twice.  Having  once  vol- 
imtarily  submitted  his  claim  for  damages  to  the  court,  he 
must  be  content  with  such  relief  as  the  tribunal  may  af- 
ford him." 

I  understand  this  to  be  a  correct  statement  of  the  law 
both  in  the  admiralty  and  common  law  courts.  (Sickles 
V.  Patterson^  14  Wend.  257.^  And  it  follows  that  this 
court  can  render  no  judgment  for  the  respondents  to  re- 
cover any  excess  beyond  the  libellants'  just  claim. 

Had  the  respondents  filed  a  cross  or  independent  libel 
they  would  have  recovered  their  whole  damages.  But  it 
is  too  late  now.  They  must  content  themselves  with  the 
diminution  or  extinguishment  of  the  libellants'  just 
claim. 

Let  an  order  be  entered  referring  the  case  to  a  com- 
missioner to  take  the  proofs,  and  report  to  this  court  the 
amount  of  freight  which  would  be  due  to  the  libellants 
under  the  bill  of  lading,  and  the  amount  of  damage  which 
the  respondents  have  suffered  by  the  injury  to  their 
goods  from  the  cause  mentioned  in  the  answer,  together 
with  the  expense  which  they  incurred  in  recovering  it 
from  the  water.  On  the  coming  in  of  the  report,  a  final 
decree  will  be  entered  in  conformity  with  the  rules  laid 
down  in  this  opinion. 
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THE  BRIG  BELLE. 

Collision  between  Sailing  Vessels  off  Barnbgat. — Change  of 
Course  in  Extremis. — Lights. — British  Statute  not  Binding 
UPON  A  British  Vessel  meeting  a  Vessel  of  another  Nation  at 
Sea. 

IHiere  a  British  schooner  bound  to  New  York,  close-hauled  on  the  wind,  met  an 
American  brig  bound  out,  with  the  wind  free,  and  kept  her  course  till  a  collis- 
ion was  imminent,  when  she  ported  her  helm,  but  did  not  avoid  the  collision ; 
the  schooner  not  having  the  lights  required  by  the  British  Merchants'  Shipping 
Act,  and  the  collision  having  taken  place  before  the  passage  of  the  Act  of  Con- 
gress respecting  lights  on  vessels  at  sea : 

Eeldf  That  it  was  the  duty  of  the  brig  to  keep  out  of  the  woy,  and  of  the  schooner 
to  hold  her  course. 

That  the  court  will  not  stop  to  inquire  whether  some  other  manoeuvre  on  the  part 
of  the  schooner  than  porting  might  have  proved  more  successful.  The  error  of 
a  vessel,  which  has  been  brought  into  immediate  jeopardy  by  the  fault  of 
another,  committed  in  a  moment  of  alarm,  will  not  subject  her  to  damages  or 
prevent  her  recovery. 

That  there  is  no  proof  that  the  failure  of  the  schooner  to  carry  the  lights  required 
by  the  British  Merchants'  Shipping  Act  misled  the  brig,  or  in  any  way  contrib- 
uted to  the  disaster. 

That  that  Act  had  no  application  to  the  equipment  or  conduct  of  this  British 
schooner  when  meeting  a  foreign  ship  on  the  high  seas. 

Whether  it  would  have  an  application  to  collisions  between  British  and  American 
vessels  since  the  passage  of  the  Act  of  Congress  on  the  same  subject — Quere  f 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
court. 

For  libellants,  A.  L,  EdM)a/rds. 

For  claimants,  Beebe^  Dean  (&  Donahue. 

Shipmak,  J.    On  the  evening  of  the  22d  of  Novem- 
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ber,  1862,  a  collision  occurred  between  the  schooner  Tem- 
pest and  the  brig  Belle,  off  the  New  Jersey  shore,  be- 
tween Bamegat  and  Sandy  Hook.  The  schooner  was 
sunk.  She  was  insured  by  the  Pacific  Mutual  Insurance 
Company.  They  paid  the  loss  under  the  policy,  and  as 
assignees,  subrogated  to  the  rights  of  the  owners  of  the 
schooner  in  the  premises,  they  bring  this  suit  to  recover 
the  damages  resulting  from  the  collision. 

The  Tempest  was  bound  from  Nassau  to  New  York^ 
and  took  on  board  Captain  Murray,  an  experienced  Sandy 
Hook  pilot,  some  time  before  the  collision.  He  immedi- 
ately took  charge  of  her  navigation,  and  continued  in 
charge  until  the  accident. 

He  states  that  the  wind  was  about  N.  W.  by  W.,  and 
the  schooner  close-hauled,  with  a  light  at  the  end  of  her 
bowsprit  5  that  he  kept  her  close  by  the  wind.  About 
seven  o'clock  he  discovered  the  light  of  an  approaching 
vessel,  which  proved  to  be  the  brig  Belle,  in  the  neigh- 
borhood of  a  mile  off,  coming  down  the  coast,  and  ap- 
proaching the  Tempest  nearly  head  and  head ;  that  he 
kept  his  vessel  close  by  the  wind  until  the  brig  had  ap- 
proached so  near  that  a  collision  was  imminent,  when  he 
ordered  his  wheel  hard  a-port  and  attempted  to  slack  off' 
the  main  sheet,  in  order,  if  possible  to  clear  her ;  but 
that  it  was  impossible  to  do  so,  and  that  though  his  wheel 
was  put  hard  up,  the  Tempest  had  fallen  off  but  little, 
when  the  Belle  struck  her  stem  on,  near  the  port  cathead^ 
at  an  angle  of  about  two  points,  and  cut  into  her  fifteen 
or  twenty  feet,  knocking  out  her  foremast,  and  sinking 
her  in  a  few  minutes.  I  find  nothing  in  the  other  proofs 
that,  in  my  judgment,  materially  shakes  the  statement 
of  the  pilot.  On  the  other  hand,  I  think  that  the  testi- 
mony of  Captain  Yates,  of  the  Belle,  when  carefully 
considered,  tends  to  show  that  there  was  no  material 
change  in  the  course  of  either  vessel  until  the  Tempest's 
wheel  was  put  hard  a-port.  The  pilot  of  the  Tempest 
says  there  was  no  change  of  her  course  till  that  time,  and 
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if  there  was  any  change  of  the  course  of  the  Belle,  it  was 
so  small  as  to  still  leave  the  vessels  approaching  each 
other  nearly  head  and  head.  The  Belle  having  the  wind 
free,  and  the  Tempest  being  close-hauled,  it  wa«  the  duty 
of  the  former  to  keep  out  of  the  T^ay .  This  is  so  well  set- 
tled that  a  citation  of  authorities  would  be  superfluous. 

It  was  equally  the  duty  of  the  Tempest  to  hold  her 
course,  and  allow  the  Belle  to  choose  which  side  of  her 
she  would  pass.  She  did  so,  as  I  understand  the  proofs, 
until  it  became  evident  that  a  collision  must  take  place 
unless  something  was  done.  She  then  ported  her  helm. 
Whether  some  other  manoeuvre  on  her  part  might  not 
have  proved  more  successful,  this  court  will  not  stop  to 
inquire.  The  movement  was  made  in  a  moment  of  alarm 
and  of  imminent  and  overwhelming  peril — peril  into 
which  the  vessel  had  been  brought  by  the  fault  of  the 
Belle  and  by  no  fault  of  the  Tempest.  The  error  of  a 
vessel  thus  brought  into  immediate  jeopardy  by  the  fault 
of  another,  committed  in  a  moment  of  alarm,  will  not 
subject  her  to  damages  nor  prevent  her  recovery.  This 
is  a  perfectly  familiar  principle  of  constant  application 
by  courts  of  admiralty. 

The  duty  of  the  Belle  was  obvious  and  simple.  She 
discovered  the  light  of  the  Tempest  in  ample  time  to 
have  cleared  her.  To  accomplish  this  she  should  have 
taken  such  early  and  decided  measures  as  would  prevent 
both  the  danger  and  alarm.  She  failed  to  do  this,  and 
must  be  pronounced  in  fault  and  responsible  for  the  con- 
sequences. 

The  claimants  insist  that  upon  the  proofs  the  Tem- 
I)est  must  be  regarded  as  a  British  vessel,  and  that  as 
she  failed  to  carry  the  colored  lights  prescribed  by  the 
Act  of  Parliament,  she  can  not  recover.  Assuming  that 
the  Tempest  was  a  British  vessel,  there  are  two  answers 
to  this  claim  of  the  defence : 

First. — There  is  no  proof  whatever  that  the  failure  to 
carry  the  colored  lights  prescribed  by  the  British  Mer- 
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chants'  Shipping  Act  misled  the  Belle,  or  in  any  way 
contributed  to  produce  the  disaster. 

Second. — The  Act  of  Parliament  in  question  ha^  no 
application  to  the  equipment  or  conduct  of  a  British  ship 
when  meeting  a  foreigh  ship  on  the  high  seas,  and  can 
furnish  no  rule  by  which  the  merits  of  a  controversy 
growing  out  of  a  collision  with  a  foreign  vessel  can  be 
tested.  This  has  been  repeatedly  decided  by  the  English 
courts. 

In  the  case  of  the  Saxonia  (1  LusJimgUm,  414,  j  this 
question  was  considered,  and  Dr.  Lushington  remarked : 
^^  When  a  British  and  foreign  ship  meet  on  the  high  seas, 
the  usual  rule  is  that  the  statute  is  not  binding ;  clearly 
it  is  not  binding  on  the  foreigner ;  and  if  it  were  consid- 
ered binding  on  the  British  vessel,   the  British  vessel 
would  manifestly  be  under  an  undue  disadvantage.    I 
believe  the  practice  of  applying  the  maritime  law  to  such 
cases  has  been  followed  universally  up  to  the  present  mo- 
ment, and  I  hold  such  to  be  the  law."    This  case  was  af- 
firmed on  appeal  by  the  privy  council,  the  master  of  the 
rolls  delivering  the  judgment,  in  the  course  of  which  he 
says :  **  We  are  of  opinion  that  this  collision  must  be  con- 
sidered to  have  taken  place  on  the  high  seas,  in  a  place 
where  a  foreign  vessel  has  a  right  of  sailing  without  being 
bound  by  any  of  the  provisions  of  the  statutes  enacted 
to  govern  British  ships.    This  being  so,  it  follows  that 
the  Merchants'  Shipping  Act  has  no  application  to  this 
case,  as  it  has  been  fully  determined  that  where  a  British 
and  foreign  ship  meet  on  the  high  seas,  the  statute  is 
not  binding  upon  either.    The  principle,  therefore,  by 
which  this  case  must  be  decided,  must  be  found  in  the 
ordinary  rules  of  the  sea."  (1  Lush.  421, 422.^    The  same 
doctrine  was  laid  down  by  the  High  Court  of  Admiralty  in 
the  Dumfries,  (Swabey^  p.  6SJ  and  in  the  ZoUverein  (Swa- 
hey,  p.  96.  j    To  the  same  point  is  the  case  of  the  Chan- 
cellor, (U  Moore's  P.  C,  202.;    The  only  case  I  find  in 
the  English  reports  where  a  contrary  doctrine  is  held,  is 
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that  of  the  Oleadon.  (1  Lush.  158J  In  this  latter  case 
the  point  seems  to  have  been  passed  upon  without  much 
attention,  and  without  reference  to  the  fact  that  it  had 
been  decided  the  other  way  by  the  High  Court  of  Admi- 
ralty. The  weight  of  authority  is  decidedly  in  favor  of 
the  doctrine  that  the  statute  has  no  application  to  the 
case  of  a  British  ship  meeting  a  foreign  ship  on  the  high 
seas  ;  upon  principle,  I  think  this  is  correct. 

Of  course  this  exposition  of  the  law  refers  to  the  state 
of  things  existing  on  the  date  of  this  collision,  1862. 
Since  then,  the  United  States,  as  well  as  other  nations, 
has  passed  laws  similar  to  those  of  Oreat  Britain,  relat- 
ing to  the  lights  which'  sailing  vessels  are  bound  to 
carry. 

Let  a  decree  be  entered  for  the  libellants  with  an  or^ 
der  of  reference  to  a  commissioner  to  compute  the  dam- 
ages. 


AUGUST,   1867. 


IN    THE   MATTER    OP   WILLIAM   D.    HILL,   A 
BANKEUPT. 

Practiob  in  Bankruptcy. — Appearance  of  Creditors. — Variance 
IN  Notice  to  Creditors. — Marshal's  Return. — Statement  of 
Debts  and  of  Personal  Property. — Proof  of  Debt. 

At  the  first  meeting  of  a  banlorupf  a  creditors,  an  attorney  appeared  for  two  credit- 
ors who  had  not  proved  their  claims,  and  filed  four  objections  to  the  proceed- 
ings, viz. :  ( 1)  That  the  name  of  the  bankrupt,  as  stated  in  the  notice  served  on 
them,  was  William  B,  Hill;  (2)  That  the  petition  did  not  comply,  as  to  the  details 
required  t  j  be  stated  in  it,  with  the  eleventh  section  of  the  Bankruptcy  Act ; 
(8)  That  the  inventory  did  not  state  the  items  of  the  bankrupt's  personal  estate ; 
and  (4)  That  the  bankrupt  had  ondtted  from  his  schedule  property  held  by  him^. 
or  others  for  his  use. 
21 
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The  bankrupt  moTed  to  strike  oat  these  objections,  among  other  reasons,  becanse 
(1)  The  creditors  had  not  appeared  in  person,  or  by  an  attorney  aathorized  to 
practice  in  the  United  States  District  or  Circuit  Courts ;  (2)  The  creditors  had 
not  proved  their  claims ;  (8)  The  proof  of  service  of  notice  by  the  marshal  was 
regular  and  conclusive  ;  (4)  The  inventory  of  debts,  and  of  personal  property 
was  sufficient,  and  the  reg^ister^s  certificate  that  it  was  so  was  conclusive.  The 
register  did  not  pass  on  the  questions,  because  he  held  that  the  fourth  objection 
was  an  "  opposition  to  the  bankrupt's  discharge,**  which  necessitated  a  reference 
to  the  court.     He  certified  them  to  the  court,  and  adjourned  the  proceedings. 

Hfld^  That  the  adjournment  was  regular. 

That  the  fourth  objection  was  not  an  "  opposition  to  the  discharge."  Until  the 
bankrupt  applies  for  his  discharge,  under  section  twenty-nine,  no  objection  to 
any  proceeding  can  be  considered  to  be  such  an  opposition. 

That  the  variance  in  the  banlcrupt's  name  in  the  notice  served  was  not  material 

That  the  marshal's  return  as  to  such  service  is  not  conclusive. 

That  the  statement,  in  the  schedule,  of  the  sum  due  any  creditor,  and  of  the  date  of 
the  debt  or  judgment,  was  sufficient,  and  tliat  any  insufficient  statement  might 
be  made  sufficient  by  amendment. 

That  schedules  giving  an  inventory  of  the  bankrupt's  personal  estate,  but  failing 
to  set  forth  the  separate  items,  were  defective,  but  might  be  amended. 

That  the  objection  to  the  appearance  of  the  creditors  by  attorney  was  not  tenable. 

That  no  creditor  has  any  right  to  be  heard  at  the  first  meeting,  either  in  person  or 
by  attorney,  in  opposition  to  any  of  the  proceedings,  till  he  has  proved  his  debt. 

That  the  register's  certificate,  as  to  the  correctness  of  the  Inventory  of  debts,  is 
not  conclusive. 

That  a  creditor  who  opposes  a  bankruplf  s  dbcharge  on  the  ground  of  fraud  or  con- 
cealment, must  be  required  to  specify  the  particular  matter  of  which  he  com- 
plains. 

In  this  case,  on  the  day  appointed  for  the  first  meet- 
ing of  creditors,  two  of  the  creditors  of  the  bankrupt  ap- 
peared, by  Theodoric  R.  Westbrook,  Esquire,  as  their  at- 
torney. They  did  nob  appear  in  person,  nor  were  their 
debts  proved,  but  Mr.  Westbrook  filed  with  the  register 
preliminary  objections  to  the  proceedings  on  behalf  of 
each  of  the  two  creditors  for  whom  he  appeared.  The 
objections  were:  (1)  That  the  notices  to  the  creditors 
gave  the  name  of  the  debtor  as  William  jB.  Hill,  instead 
of  William  D.  Hill ;  (2)  That  the  petition  did  not  state 
the  sum  due  to  each  creditor,  nor  the  nature  of  each  debt 
or  demand,  nor  the  true  cause  and  consideration  of  the 
indebtedness  in  each  case,  and  where  the  same  arose,  and 
did  not  comply,  as  to  the  details  required  to  be  stated  in 
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it,  with  the  eleventh  section  of  the  Bankruptcy  Act ; 

(3)  That  the  inventory  of  the  estate  did  not  show  the 
items  of  the  debtor's  alleged  personal  estate,  and  the 
value  at  which  it  was  estimated,  so  that  it  could  be  de- 
termined whether  the  property  was  or  was  not  exempt 
by  law,  and  that  the  inventory  was  insufficient  and  de- 
fective under  the  requirements  of  said  eleventh  section ; 

(4)  That  the  debtor  had  omitted  from  his  schedule  prop- 
erty, claims,  demands,  and  rights  of  action,  owned  by 
him,  or  held  by  others  for  his  nse  and  benefit. 

The  bankrupt,  by  a  written  paper  filed  with  the  regis- 
ter, moved  to  strike  out  such  preliminary  objections  of 
the  creditors,  on  the  following  grounds :  (1)  That  the 
creditors  had  not  appeared  in  person,  nor  by  an  attorney 
authorized  to  practice  in  the  District  or  Circuit  Oourts  of 
the  United  States,  who  was  authorized  to  appear  for  them 
in  this  matter ;  that  Mr.  Westbrook's  name,  endorsed  on 
the  objections,  was  not  written  by  him,  nor  had  he  ap; 
I)eared  in  court  to  sanction  its  use ;  and  that  he  could 
not  delegate  to  other  counsel  or  attorneys  the  use  of  his 
name,  unless  he  in  fact  acted  as  attorney  in  the  case  ; 
(2)  That  the  creditors  had  not  proved  their  claims,  and 
could  raise  no  objections  until  they  established  the  fact 
on  their  part  that  they  had  claims  against  the  bankrupt's 
estate ;  (3)  That  the  first  obje()tion  on  the  part  of  the 
creditors  was  frivolous,  because  the  proof  of  service  of 
notice  by  the  marshal  appeared  to  be  regular,  and  was 
conclusive,  and  was,  in  fact,  uncontradicted ;  (4)  That 
the  second  objection  on  the  part  of  the  creditors  was 
frivolous,  because  the  inventory  was  made  for  the  infor- 
mation of  the  court  and  not  of  the  creditors  as  to  the 
amount  and  nature  of  each  claim,  and  the  certificate  of 
the  register  as  to  its  sufficiency  was  conclusive,  and  be- 
cause the  inventory  was  sufficient ;  (6)  That  the  tliird 
objection  on  the  part  of  the  creditors  was  frivolous,  be- 
cause value  is  never  certain,  and  can  only  be  estimated, 
and  the  value  of  the  debtor's  personal  estate  was  so 
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stated  ;  that  a  full  schedule  of  household  furniture  was 
not  required  by  the  Act ;  and  that  the  examination  of  the 
bankrupt  was  not  intended  to  be  superseded  by  the  in- 
ventory ;  (6)  That  the  fourth  objection  on  the  part  of 
the  creditors  was  frivolous,  because  it  was  too  indefinite, 
and  that  it  ought  to  specify  what  particular  omissions 
had  been  made  from  the  schedule.  The  debtor  alsa 
asked  that  the  creditors  be  charged  with  the  costs  and 
expenses  of  the  decision  of  the  objections  made  by  them*^ 
It  was  agreed  that  the  questions  thus  raised  should  be 
submitted  to  the  court,  and  the  case  was  adjourned. 

Blatohpoed,  J.  The  register  states,  in  his  certifi- 
cate, that  he  would  have  assumed  to  decide  the  several 
questions  raised,  except  for  the  fourth  objection  raised 
by  the  creditors,  which  seemed  to  him  to  go  to  the  merits 
of  the  whole  proceeding,  and  to  constitute  such  an  ^^op- 
position to  the  discharge  "  of  the  bankrupt  as  necessi- 
tated a  reference  to  the  court,  under  the  Act  and  the  Gen- 
eral Orders. 

The  fourth  objection  was,  that  the  debtor  had  omitted 
from  his  schedule  property,  claims,  demands  and  rights 
of  action,  owned  by  him,  or  held  by  others  for  his  use 
and  benefit.  This  objection  can  not  be  regarded  as  an 
opposition  to  the  discharge  of  the  bankrupt.  Until  the 
bankrupt  applies,  under  section  twenty-nine,  for  his  dis- 
charge, no  objection  filed  or  raised  to  any  proceeding 
can  be  considered  as  an  '*  opposition  to  the  discharge." 
Besides,  under  sections  thirty  and  thirty-one,  no  creditor 
who  has  not  proved  his  debt  can  oppose  a  discharge.  In 
this  case,  the  creditors  have  not  proved  their  debts. 

The  register  also  states,  in  his  certificate,  that  if  the 
adjournment  of  the  case  by  the  register  was  irregular, 
he  assumes  that  the  court  may  vacate  such  adjournment 
under  its  general  powers  over  the  bankrupt,  and  require 
an  appearance  in  court. 

The  adjournment  was  regular. 
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The  register  also  states  in  his  certificate  that  if  he  had 
assumed  to  decide  the  first  preliminary  objection  raised 
by  the  creditors,  he  would  have  held  that  the  variance 
by  the  use  of  the  name  William  B.  Hill,  instead  of  that 
of  William  D.  Hill,  in  the  notices,  was  not  material,  and 
would  not  be  regarded  in  law  or  equity,  unless  the  party 
had  been  misled ;  that  it  is  evident  that  the  creditors 
who  appear  and  raise  the  objection  were  not  misled; 
that  all  the  papers  in  the  case,  and  the  notices  published 
in  the  newspapers,  g^ve  the  bankrupt's  name  correctly ; 
and  that  only  the  notices  served  on  the  creditors  who 
appeared  gave  the  middle  letter  of  the  bankrupt's  name 
as  B.J  instead  of  D. 

The  variance  in  this  case  wa^  not  material,  and  the 
first  objection  taken  by  the  creditors  was  untenable. 

The  register  states  that  he  does  not  regard  the  return 
by  the  marshal,  as  to  the  service  of  notice  on  the  credit- 
ors, as  conclusive. 

Under  sections  twelve  and  thirteen  of  the  Act,  such 
return  is  not  conclusive. 

The  register  states,  as  to  the  second  objection  tak^a 
by  the  creditors,  that  he  should  have  regarded  the  state- 
ment, in  the  schedule,  of  the  amount  due  to  each  creditor, 
as  sufficient,  wherever  the  sum  and  the  date  of  the  debt 
or  judgment  was  given;  that,  to  ascertain  the  exact 
amount,  at  any  stage  of  the  proceedings,  only  required 
a  computation  of  interest ;  that  any  other  mode  is  im- 
practicable, with  the  form  of  schedules  adopted  by  the 
court ;  that  the  details  of  place  and  consideration  seem 
to  be  sufficient ;  and  that,  if  they  are  not,  they  may  be 
made  so  by  amendment. 

The  views  of  the  register,  as  to  the  second  objection, 
are  correct. 

The  register  states,  as  to  the  third  objection,  that  he 
is  of  opinion  that  the  schedules  are  defective  in  giving 
an  inventory  of  the  bankrupt's  alleged  personal  estate, 
because  they  do  not  set  forth  the  separate  items  of  house- 
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hold  furniture  and  wearing  apparel,  but  that  the  omis- 
sion may  be  remedied  by  amendment,  if  necessary. 

The  schedules  are  defective,  if  they  do  not  set  forth 
such  separate  items ;  but  the  omission  may  be  remedied 
by  amendment,  under  section  twenty-six  of  the  Act,  and 
rules  seven,  fourteen  and  thirty-three  of  the  **  General 
Orders  in  Bankruptcy," 

The  register  states  that  the  point  made  by  the  bank- 
rupt against  the  appearance  of  the  creditors  named,  did 
not  seem  tenable ;  that  William  liawton,  Esquire,  first 
appeared  for  the  creditors  named,  and  that,  the  objection 
being  taken  that  he  was  not  admitted  to  practice  in  this 
court,  he  called  in  Mr.  Westbrook,  who  represented  the 
creditors  named,  for  Mr.  Lawton. 

The  register  is  correct  in  his  view  that  this  point  is 
not  tenable.  Mr.  Westbrook  being  an  attorney  or  coun- 
sellor of  the  Circuit  or  District  Gourt,  has  a  right,  under 
rule  three  of  the  "  General  Orders  in  Bankruptcy,"  to 
appear  for  the  creditors,  and  conduct  the  proceedings 
for  them,  and,  if  he  so  appears  to  conduct  the  proceed- 
ings, the  register  cannot,  at  the  instatkce  of  the  bank- 
rupt, inquire  into  the  authority  given  to  him  by  the  credit- 
ors. The  certificate  of  the  register  that  Mr.  Westbrook 
was  called  in  and  represented  the  creditors,  is  understood 
to  mean  that  he  appeared  and  conducted  the  proceedings 
for  the  creditors. 

As  to  the  second  point  made  by  the  bankrupt,  name- 
ly, that  the  creditors  had  not  proved  their  claims,  and 
could  raise  no  objections  until  they  established  the  fact, 
on  their  part,  that  they  had  claims  against  the  bankrupt's, 
estate,  the  register  states  it  to  be  his  opinion,  that  per- 
sons named  as  creditors  in  the  debtor's  schedule,  may 
appear  and  make  any  motion,  and  take  any  exception, 
without  other  proof  of  their  debts  than  that  contained 
in  the  bankrupt's  papers. 

In  this  the  register  is  mistaken.  Under  section 
thirteen  of  the  Act,  the  two  creditors  in  this  case,  not 
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haviDg  proved  their  debts,  would  not,  at  the  meeting  at 
which  the  proceedings  now  certified  took  place,  have 
been  entitled  to  any  voice  or  vote  in  the  choice  of  an  as- 
signee. The  meeting  was,  under  section  eleven  of  the 
Act  and  the  warrant,  form  number  six,  a  meeting  of  the 
creditors  **  to  prove  their  debts,  and  choose  one  or  more 
assignees."  No  creditor  has,  at  such  meeting,  any  right 
to  be  heard,  either  in  person  or  by  attorney,  in  opposition 
to  any  of  the  proceedings,  until  he  has  proved  his  debt. 
The  fact  that  his  debt  is  set  forth  in  the  schedules  to  the 
bankrupt's  petition,  gives  him  no  such  right  to  be  heard. 

As  to  the  fourth  point  taken  by  the  bankrupt,  the  re- 
gister states  that  he  does  not  regard  his  certificate  as  to 
the  sufficiency  of  the  inventory  of  the  debtor's  debts  as 
conclusive. 

Such  certificate  is  not  so  conclusive  as  to  prevent  an 
inquiry  into  the  sufficiency  of  such  inventory,  when  the 
question  is  raised  at  the  proper  time  and  in  the  proper 
manner,  and  on  the  suggestion  of  a  proper  party. 

The  register  states  that  the  fifth  point  taken  by  the 
bankrupt  is  argumentative. 

It  is  untenable,  except  in  so  far  as  it  claims  that  a  full 
schedule  of  household  furniture  is  not  required  by  the 
Act,  and  in  that  respect  the  views  of  the  court  have  been 
herein  before  stated. 

As  to  the  sixth  point  taken  by  the  bankrupt,  the  re- 
gister states  that  he  thinks  it  well  taken,  and  that  the 
creditor  who  opposes  a  bankrupt's  discharge  on  the 
ground  of  fraud  or  concealment,  should  be  required  to 
specify  the  particular  matter  of  which  he  complains. 

The  objection  made  to  the  fourth  objection  taken  by 
the  creditors  would,  in  any  event,  be  of  no  avail,  unless 
made  definite  by  specifying  the  particular  omissions  re- 
lied on. 
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THE    STEAMSHIP    LOUISIANA. 

Practice  nr  Admiralty. — Issuing  Commission. — Oral  Ezaminatiom. 

Where  witneflses  on  the  part  of  a  yes^el  libelled  for  colliBion  were  brought  to  New 
York,  and  their  depositions  might  have  been  taken  beforo  their  departure,  bat 
were  not,  and  the  claimants  afterwards,  learning  that  they  would  not  return  to 
New  York,  applied  for  a  commission  to  England  to  examine  them,  but  MM  to 
comply  with  rules  106, 106,  and  107  of  this  court  in  making  the  motion,  and  the 
libellanta  were  wiUiog  to  waive  the  objection  of  irregularity  in  the  motion,  on 
condition  that  they  might  be  allowed,  in  addition  to  putting  written  cross  in- 
terrogations, to  cross-examine  the  witnesses  orally : 

ffeld.  That  the  oral  examination  of  witnesses  on  a  commission  is  eminently  oondo- 
etve  to  a  true  understanding  of  the  fiu^  of  a  case,  especially  a  colliaion  case. 

That  to  order  such  an  ezaminaUon  is  not  a  new  practice,  and  is  within  the  power 
of  the  court 

That  this  was  a  proper  case  for  making  an  order  for  such  oral  examination. 

Blatohfobd,  J.  This  is  a  motion  for  a  commission 
to  examine  at  Liverpool,  England,  on  written  interroga- 
tories and  cross  interrogatories  to  be  annexed  to  the  com- 
mission, such  witnesses  for  the  claimants  aa  may  be 
brought  before  the  commissioner.  The  libel  is  filed  to  re- 
cover damages  for  a  collision  between  the  Prussian  bark 
Louisa  and  the  British  steamship  Louisiana,  at  sea.  The 
moving  affidavit  does  not  disclose  the  name  of  any  wit- 
ness proposed  to  be  examined,  further  than  to  say  that 
the  claimants  desire  to  examine  ^'Bichard  Mills  and 
others,  late  composing  part  of  the  crew  of  the  steamship 
Louisiana,"  nor  does  it  state  any  fact  expected  to  be 
proved  by  any  of  the  witnesses.  Besides,  the  affidavit 
for  the  motion  is  not  made  by  any  of  the  claimants  or  by 
their  proctor,  but  is  made  by  the  advocate  for  the  claim- 
ants, and  no  excuse  is  given  for  this.  In  these  particu- 
lars, rules  106  and  107  of  this  court  are  violated.  So, 
also,  rule  105  is  violated  by  the  delay  in  making  this  mo- 
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tion.  The  libel  was  filed  April  27th,  1867,  and  the  answer 
June  4th,  1867.  The  affidavit  for  this  motion  was  not  made 
until  August  2d,  1867,  and  no  excuse  is  shown  for  a  non- 
compliance with  rule  105  as  to  the  time  of  making  this 
motion.  It  must  be  understood  hereafter,  that  the  rules 
prescribed  by  the  court  for  the  conduct  of  its  practice, 
must  be  strictly  observed,  or  a  satisfactory  excuse  be  fur- 
nished for  not  observing  them.  In  this  case,  the  marked 
violation  of  rules  106  and  107  would  be  a  sufficient  ground 
for  denying  the  present  motion,  were  it  not  that  the  libel- 
lants  express  a  willingness  to  waive  the  benefit  of  those 
rules,  on  condition  that  the  granting  of  the  commission 
be  accompanied  with  certain  restrictions.  Mills  was  the 
second  officer  of  the  Louisiana,  and  he  and  the  others 
whose  testimony  is  sought,  were  brought  to  the  port  of 
New  York  in  the  Louisiana  immediately  after  the  collis- 
ion. Their  depositions  might  have  been  taken  here  de 
bene  esse.  The  only  excuse  offered  for  not  doing  this  is, 
that  the  proctor  and  the  advocate  for  the  claimants  ad- 
vised them  that  it  was  better  to  postpone  the  examina- 
tion of  those  witnesses  until  after  the  witnesses  for  the 
libellantfi  should  be  examined,  and  that  they  must  be  sent 
back  to  New  York.  The  claimants  did,  in  fact,  take  at 
New  York,  de  lene  esse,  the  depositions  of  four  of  the  of- 
ficers of  the  Louisiana  who  were  on  board  of  her  at  the 
time  of  the  collision.  It  is  now  announced  that  the  wit- 
nesses in  question  will  not  return  to  New  York  before 
the  trial  of  the  case.  Under  these  circumstances,  the 
libellants  express  a  willingness  to  waive  their  objections 
to  the  granting  of  the  motion,  provided  they  be  al- 
lowed, in  addition  to  putting  written  cross  interrogato- 
ries to  the  witnesses,  to  cross-examine  them  orally  under 
the  commission.  Such  a  practice  is  one  eminently  con- 
ducive to  a  true  understanding  of  the  facts  of  a  case, 
particularly  a  collision  case,  where  the  witnesses  on 
board  of  the  two  colliding  vessels  scarcely  ever  agree  as 
to  the  circumstances  attending  the  collision.    It  is  a 
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practice  which  is  not  new  {Clayton  v.  YwrringUm^  16  ^16- 
6ott'«  Pr.  Bep.j  273,  note);  and,  being  one  calculated  to  pro- 
mote the  disjiensation  of  justice,  it  ought  to  be  observed 
in  a  proper  case.  This  court  ha«  full  control  over  the 
mode  of  procedure  to  be  observed  in  executing  commis- 
sions for  the  taking  of  testimony.  {Benedicts  Adm.  Pr.^ 
§  531;  Betts'  Adm.  Pr.^p.  86,  et  seq.)  In  the  present  case, 
the  neglect  of  the  claimants  to  examine  the  witnesses 
orally  in  New  York,  when  they  had  an  opportunity  of 
doing  so,  in  which  event  thelibellants  would  have  enjoyed 
the  privilege  of  orally  cross-examining  such  witnesses, 
ought  not  to  be  allowed  to  work  a  possible  benefit  to  the 
claimants  or  a  possible  injury  to  the  libellants.  Let  an 
order  be  entered  for  the  issuing  of  a  commission  for  the 
examination,  before  the  United  States  consul  at  Liver- 
pool, of  such  witnesses  on  the  part  of  the  claimants  as 
shall  be  named  in  the  commission,  on  written  interroga- 
tories and  cross  interrogatories  to  be  annexed  to  the  com- 
mission, the  libellants  to  be  at  liberty,  in  addition,  to 
cross-examine  such  witnesses  orally  by  counsel  before  the 
commissioner,  the  commission  to  contain  a  direction  to 
the  commissioner  to  take  and  reduce  to  writing  such  oral 
cross-examination,  and  to  certify  and  return  it  with  the 
commission. 


AUGUST,  1867. 


IN  THE  MATTEE  OP  WILLIAM  H.  KNOEPFEL, 
A  BANKRUPT, 

Appearance  of  Creditors. — Power  of  Attorney. — Evidence. 

Where  an  attorney  claimed  to  flct  for  a  firm  at  tbo  first  meeting  of  the  creditors 
of  a  bankrupt,  under  a  letter  of  attorney  executed  for  the  firm,  all  the  members 
of  which  were  in  £urope,  by  one  K.  as  attorney  for  the  firm,  but  K*s.  attor- 
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neyship  was  not  proTed  by  the  oath  of  any  witness,  nor  was  any  power  of 
attorney  to  him  produced,  but  he  had  verified  the  proof  of  debt,  swearing  that 
he  was^duly  authorized  to  make  the  affidavit : 
Hdd,  That  the  authority  of  K.  to  give  the  letter  of  attorney  was  not  sufficiently 
setabliBhed  to  entitle  the  attorney  to  appear  for  the  firm  under  the  twenty-third 
section  of  the  Bankruptcy  Act 

Blatchford,  J.  In  this  case,  at  the  first  meeting  of 
creditors,  Mr.  G.  A.  Seixas  claimed  to  act  as  the  "  duly 
constituted  attorney  "  of  Loeschigk,  Wesendonck&  Co., 
(a  copartnership  creditor  of  the  bankrupt,  which  had 
proved  its  debt),  in  the  choice  of  an  assignee.  Mr.  Seixas 
presented  a  letter  of  attorney,  drawn  according  to 
form  No.  14  of  the  forms  specified  in  the  schedules  an- 
nexed to  the  "General  Orders  in  Bankruptcy,"  executed 
and  acknowledged  before  a  register  by  Gustavus  Kutter, 
as  attorney  for  the  copartnership ;  but  the  attorneyship 
of  Kutter  was  not  proved  by  the  oath  of  any  person,  nor 
was  any  power  of  attorney  from  the  copartnership  to 
Kutter  produced.  The  debt  of  the  copartnership  was 
proved  by  Kutter.  His  deposition,  in  proof  of  the  debt, 
according  to  form  No.  25,  contained  the  following  aver- 
ment: "that  he,  this  deponent,  is  duly  authorized  by 
his  principals  to  make  this  affidavit,  and  that  it  is  within 
his  knowledge  that  the  aforesaid  debt  was  incurred  as 
and  for  the  consideration  above  stated,"  &c.,  &c.  The 
individual  members  of  the  copartnership  all  of  them  re- 
side in  Europe.  The  letter  of  attorney  to  Seixas  was 
subscribed  "Loeschigk,  Wesendonck  &  Co.,  by  G.  Kut- 
ter," and  was  sealed,  and  was  certified  by  a  register,  to 
the  eflfect,  that  before  him  had  appeared  Gustavus  Kut- 
ter, to  him  known,  and  known  to  him  "to  be  the  author- 
ized agent  of  the  firm  of  Loeschigk,  Wesendonck  &  Co., 
the  individuals  described  in  and  who  executed  the  fore- 
going letter  of  attorney,  and  acknowledged  that  he  exe- 
cuted the  same,  as  the  authorized  agent  of  the  said  firm, 
and  by  their  authority,  and  on  behalf  of  said  firm."  Mr. 
Seixas  claimed,  before  the  register,  that  the  proof  of  debt 
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made  by  Kutter  on  behalf  of  the  firm  should  be  taken 
into  consideration,  in  connection  with  the  certificate  of 
acknowledgement  on  the  letter  of  attorney,  for  the  pur- 
pose of  showing  Kutter's  authority  to  duly  constitute 
Seixas  the  attorney  of  the  firm,  to  appear  and  act  for  it 
in  all  respects,  including  the  voting  in  the  choice  of  an 
assignee. 

The  register  decided,  that  the  letter  of  attorney  did 
not  give  to  Seixas  the  authority  which  he  claimed,  be- 
cause there  was  no  evidence  that  Kutter  held  any  power 
from  the  firm  under  which  he  could  effectually  give  the 
letter ;  that,  by  his  oath  on  proving  the  claim,  he  had 
sworn  that  he  was  duly  authorized  to  make  that  affidavit, 
not  to  execute  letters  of  attorney,  and  that  the  mere 
acknowledgment  of  Kutter  that  he  executed  the  letter 
of  attorney  as  the  authorized  agent  of  the  form,  and  the 
register's  certificate  of  his  personal  knowledge  of  the 
identity  of  Kutter,  did  not  supply  the  place  of  proof,  by 
legal  evidence,  that  Kutter  was  authorized  to  constitute 
Seixas  the  attorney  of  the  firm,  to  act  for  it  at  the  meet- 
ing, so  as  to  make  Seixas  the  *' duly. constituted  attor- 
ney" of  the  firm,  under  the  twenty-third  section  of  the 
Bankruptcy  Act,  which  provides,  that  "any  creditor  may 
act  at  all  meetings  by  his  duly  constituted  attorney,  the 
same  as  though  personally  present."  Thereupon,  the 
question  was,  at  the  request  of  Mr.  Seixas,  certified  to 
the  judge  for  his  decision. 

The  decision  of  the  register  was  correct. 
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AUGUST,   1867. 

IN  THE  MATTER  OF  JULIUS  HEY8,  A 
BANKRUPT. 

Bankbuftot  Pbaotiob. — ^TiMB  OP  NonoB  OF  FiRBT  Mbbtino. 

Where  all  the  creditors  of  a  bankrupt  readed  in  Germany,  and  the  reg:iflter  fixed 
the  first  meeting  of  crecUtors  at  sixty  days  from  the  date  of  the  warrant: 

Hdd,  That,  under  the  eleventh  section  of  the  Bankruptcy  Act,  the  fixing  of  the 
time  for  the  first  meeting  is  a  matter  of  discretion  with  the  register. 

That  ninety  days'  time  is  to  be  allowed  in  cases  where  the  creditors  live  so  far  away 
as  to  make  such  an  interval  a  reasonable  lime. 

That  there  is  nothing  to  show  that  the  register  did  not  exerdse  his  discre- 
tion wisely  in  this  case. 

In  this  case,  all  the  creditors  of  the  petitioner,  some 
eight  or  ten  in  number,  were  foreigners  residing  in  Ger- 
many. On  the  return  day  named  in  the  order  of  refer- 
ence, the  petitioner  requested  the  register  to  fix  a  day 
twenty  days  from  such  return  day,  as  the  day  for  the  first 
meeting  of  creditors.  The  register  decided  that  sixty 
days  time  from  the  date  of  the  warrant,  when  issued, 
was  the  shortest  time  that  could  reasonably  be  named  in 
the  warrant  for  the  first  meeting  of  creditors,  and  that 
notices  should  be  sent  by  mail  to  the  creditors  by  the 
messenger,  properly  directed,  and  with  the  foreign  post- 
age prepaid.  The  petitioner  contended,  that  the  clause 
in  the  eleventh  section  of  the  Bankrupti^y  Act,  concerning 
service  of  notice  on  creditors  by  mail  or  personally, 
refers  only  to  creditors  residing  within  the  United  States, 
aud  that  creditors  residing  out  of  the  United  States  are, 
under  that  section,  to  be  notified  constructively,  by  the 
publication  of  notice  in  the  newspapers  specified  in  the 
warrant.  On  the  application  of  the  petitioner,  the  reg- 
ister certified  the  proceedings  to  the  judge,  for  his  decis- 
ion thereon. 
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Blatohfobd,  J.  The  register  was  correct  in  his  de- 
cision. The  eleventh  section  of  the  Act  requires  that 
the  warrant  shall  authorize  the  messenger  to  publish 
notices  in  such  newspapers  as  the  warrant  specifies,  and 
to  serve  written  or  printed  notice,  by  mail  or  personally, 
on  aU  creditors  upon  the  schedule  filed  with  the  debtor's 
petition,  or  whose  names  may  be  given  to  him  in  addi- 
tion by  the  debtor.  The  same  section  then  goes  on  to 
specify  what  particulars  the  notice  so  to  be  served  shall 
state.  One  of  those  particulars  is,  that  a  meeting  of  the 
creditors  of  the  debtor  will  be  held  ''at  a  time  and  place 
designated  in  the  warrant,  not  less  than  ten  nor  more 
than  ninety  days  after  the  issuing  of  the  same."  This 
allowance  of  as  much  time  as  ninety  days,  in  connection 
with  the  absolute  requirement  that  notice  shall  be  served, 
by  mail  or  personally,  on  all  creditors,  shows  clearly  that 
it  was  the  intention  of  Congress,  that  as  much  as  ninety 
days'  time  between  the  issuing  of  the  warrant  and  the 
first  meeting  of  creditors  shall  be  allowed  in  cases  where 
the  creditors  reside  so  far  away  as  to  make  such  an  in- 
terval a  reasonable  one.  The  fixing  of  the  time  is  a 
matter  of  discretion,  which  it  was  the  province  of  the 
register  to  exercise  in  this  case,  and  there  is  nothing  to 
show  that  he  did  not  exercise  it  wisely  in  fixing  sixty 
days'  time. 
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AUGUST,  1867. 

m    THE    MATTEE    OF     PATEIOK    0.    DEVLIN 
AND  JOHN  HAGAN,   BANKEUPTS. 

Bamkbuptot  Paaotiok. — ^TiME  OF  Notice  of  Fibbt  Mkbting. — 
Publication. 

Where  a  warrant  in  bankruptcy  waa  issaed  July  lOtb,  the  first  meeting  of  creditore 
being  fixed  for  Joly  24tb,  and,  on  tbe  24th,  the  marshal  made  return  of  doe 
publication  of  notice,  the  first  publication  being  on  July  15th,  and  of  due  mailing 
of  notices  on  that  day,  and  thereupon  the  register  adjouroed  the  meeting  to 
August  8th,  and  directed  a  new  notice  to  be  g^yen  by  the  marshal,  as  required 
in  the  warrant,  of  such  adj  mrned  meeting,  and,  on  August  8th,  the  marshal 
returned  that  he  had,  on  July  29th,  mailed  noUoes  1 1  the  creditors,  but  did  not 
return  that  any  further  publication  had  been  made,  and  the  register  thereupon 
certified  to  ihe  court  the  questions  (1)  whether  the  publication  for  the  first 
return  day  of  the  warrant  was  sufiident,  and  (2)  whether  it  was  necessary  to 
publish  again  for  the  ai^cmmed  day  : 

Beld,  That  the  publication  for  the  firdt  day  was  not  sufficient,  the  meaning  of  the 
eleventh  section  of  the  Bankrupt  Act  being,  that  the  notices  shall  be  served  and 
the  publication  be  completed  before  the  commencement  of  the  ten  days  immedi- 
ately preceding  the  return  day  of  the  warrant 

That,  there  having  been  ni»  proper  publication  and  service  of  notice,  It  was 
proper  for  the  register  to  adjourn  the  meeting. 

That  the  word  **  given,"  in  the  twelfth  section  of  the  Act,  means  pMithedaa  well 
as  nerved, 

That»  as  the  notice  had  not  been  properly  published  at  the  time  of  the  second 
meeting,  it  was  proper  for  the  regpister  to  again  adjourn  the  meeting  and  direct 
notice  to  be  published  as  above  stated,  the  service  on  the  creditors  having  been 
properly  made  and  standing  good. 

That^  if  the  publication  had  been  good  for  the  firdt  return  day,  it  would  not  have 
been  necessary  to  publish  agidn,  but  only  to  have  required  new  service  of  the 
notices  on  tho  creditors. 

In  this  case,  the  warrant  in  bankruptcy  was  issued 
July  10th,  1867,  the  first  meeting  of  creditors  being  fixed 
for  July  24th.  On  that  day»  the  marshal  returned,  that, 
by  virtue  of  the  warrant,  he  had  caused  the  notice  therein 
ordered  to  be  published  twice  in  each  of  the  newspapers 
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specified,  the  first  publication  having  been  on  the  15th  of 
July,  and  that,  on  July  15th,  he  mailed  copies  of  the 
notice,  as  required  by  the  warrant.  The  register,  deem- 
ing that  notice  to  the  creditors  had  not  been  given  ten 
days  before  the  meeting,  adjourned  it  to  August  8th,  and 
directed  that  a  new  notice  should  be  given  by  the  mar- 
shal, as  required  in  the  warrant,  of  the  meeting  to  be  held 
on  August  8th.  On  that  day,  the  marshal  returned,  that 
he  had  mailed  notices  to  the  creditors  on  the  29th  of 
July.  The  return  did  not  show  that  any  further  publi- 
cation had  been  made  of  the  notice.  On  these  facts  the 
register  certified  that  the  following  questions  arose: 
1.  Whether  the  publication  of  the  notices  in  the  news- 
papers named,  within  the  period  of  ten  days  immediately 
preceding  the  return  day  of  the  warrant,  was  sufficient 
publication,  within  the  meaning  of  the  Act ;  2.  If  such 
publication  was  sufficient  for  the  first  return  day,  was  it 
necessary  again  to  publish  for  the  adjourned  day  or  second 
return  day,  in  addition  to  the  mailing  or  personal  service 
of  notices  to  creditors? 

Blatghford,  J.  The  publication  of  the  notices  in 
the  newspapers  named,  within  the  period  of  ten  days 
immediately  preceding  the  return  day  of  the  warrant, 
was  not  sufficient  publication,  within  the  meaning  of  the 
Act.  The  eleventh  section  of  the  Act  requires  that  the 
warrant  to  the  marshal  shall  authorize  him  forthwith  to 
publish  notices  in  the  newspapers  specified  and  to  serve 
notice,  by  mail  or  personally,  on  the  creditors  and  the 
other  persons  specified,  and  that  the  notice  shall  state 
that  a  meeting  of  the  creditors,  to  prove  their  debts  and 
choose  one  or  more  assignees,  will  be  held  at  a  time  and 
place  designated  in  the  warrant,  not  less  than  ten  nor 
more  than  ninety  days  after  the  issuing  of  the  same. 
The  warrant,  form  No.  6,  directs  that  the  first  publica- 
tion of  the  notice  shall  be  made  forthmth^  and  that  the 
notice  shall  be  served  on  the  creditors  forthwith  and  at 
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least  ten  days  before  the  appointed  meeting.  The  good 
sense  of  all  this  is,  that  the  publication  must  be  com- 
menced and  the  notices  be  served  as  soon  as  conveniently 
practicable  after  the  issuing  of  the  warrant ;  but  that, 
at  all  events,  to  make  the  proceedings  regular,  the  publi- 
cations must  be  completed  before  the  commencement  of 
the  period  of  ten  days  immediately  preceding  the  return 
day  of  the  warrant,  and  the  notices  must  be  served  on 
the  creditors  before  the  commencement  of  such  period 
of  ten  days. 

In  the  present  case,  there  had  been,  at  the  time  of 
the  meeting  of  July  24th,  1867,  no  proper  publication  of 
notice,  and  no  proper  service  of  notice.  Under  section 
twelve  of  the  Act,  it  was,  therefore,  proper  for  the  register 
to  adjourn  the  meeting  to  a  day  and  hour  to  be  then  and 
there  fixed  by  him,  and  to  direct  that  a  new  notice 
should  be  given  by  the  marshal,  as  required  in  the  war- 
rant, that  the  meeting  of  the  creditors  would  be  held  on 
such  adjourned  day  and  hour.  The  twelfth  section  says, 
that  if,  at  the  meeting  held  in  pursuance  of  the  notice, 
it  appears  that  the  notice  to  the  creditors  has  not  been 
given  as  required  in  the  warrant,  the  meeting  shall  forth- 
with be  adjourned,  and  a  new  notice  given  as  required. 
The  expression,  "  notice  to  the  creditors,",  in  this  twelfth 
section,  means  the  notice  required  by  the  eleventh  section 
to  be  published,  as  well  as  the  notice  required  by  that  sec- 
tion to  be  served ;  and  the  word  **  given,"  wherever  used 
in  the  twelfth  section,  means  published  as  well  as  served. 

.  On  the  adjourned  day,  the  8th  of  August,  1867,  it 
appeared  that  the  necessary  notice  to  the  creditors  had 
been  served  as  required,  that  is,  ten  days  before  the  ad- 
journed meeting,  but  it  did  not  appear  that  the  notice 
had  been  properly  published.  On  such  adjourned  day, 
it  was  proper  for  the  register  to  again  adjourn  the 
meeting,  and  direct  the  notice  to  be  published,  the  publi- 
cation to  be  completed  at  least  ten  days  before  the  new 
adjourned  day,  the  service  on  the  creditors  having  been 

22 
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properly  made  and  standing  good.  If  the  publication 
had  been  sufficient  for  the  first  return  day,  it  would  not 
have  been  necessary  to  publish  again  for  the  first  ad- 
journed day,  or  for  the  second  return  day ;  but  it  would 
only  have  been  necessary,  if  the  service  on  the  creditors 
had  not  been  properly  made  in  time  before  the  first 
return  day,  to  require  the  service  of  new  notice  on  the 
creditors. 


ACJGUST,  1867. 

IN  THE  MATTER  OF  JOHN  EDWAED  OLINE,  ON 
HABEAS  COEPUS. 

Enlistment  op  Minor. — His  Oath  as  to  his  Age  Conclusive. — 
Power  of  Armt  Officer  to  Administer  the  Oath. — Burden 
OF  Proof. — Presumption. 

Under  the  Act  of  Congress  of  February  18th,  1862,  the  oath  of  a  military  recrnit, 
in  his  enlistment  papers,  as  to  his  age,  is  conclusive  upon  himself  and  upon  this 
court,  and,  where  he  has  sworn  that  he  was  not  a  minor,  evidence  to  show  that 
he  was  such  is  not  admissible. 

Where  the  oath  is  taken  before  a  military  officer,  the  presumption  is  that  the  ser- 
vices of  a  civil  magistrate  could  not  be  obtained,  as  required  by  the  Act  of 
June  12th,  1868,  g  8,  and  the  burden  of  proof  is  on  the  recruit  to  show  that  such 
services  could  be  obtained. 

This  was  a  habeas  corpus  issued  on  the  petition  of 
John  Edward  Oline,  a  private  soldier  in  the  army  of  the 
United  States,  held  therein  by  virtue  of  his  enlistment. 
The  petition  set  forth  that,  at  the  time  of  his  enlistment, 
Gline  was  a  minor,  and  enlisted  without  the  consent  of 
his  parents. 

The  return  to  the  writ,  made  by  Brevet  Major-General 
Daniel  Butterfleld,  General  Superintendent  of  the  re- 
cruiting  service,  set  forth,  that  OUne  was   regularly 
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enlisted  into  the  service  of  the  United  States,  according 
to  the  laws  thereof  governing  the  enlistment  of  recruits, 
by  his  signing  the  proper  statement  or  declaration  re- 
quired for  recruits  to  take ;  that  the  oath  of  enlistment 
was  regularly  administered  by  an  officer  of  the  army 
authorized  to  administer  oaths ;  and  that  the  recruit  was 
regularly  examined  by  the  surgeon  appointed  for  that 
purpose. 

A  certified  copy  of  the  original  enlistment  paper  was 
annexed  to  the  return,  and  such  origlual  was  submitted  to 
the  court  with  the  return. 

This  paper  consisted  of  four  documents: 

1.  The  statement  or  declaration  required  to  be  made 
by  recruits. 

2.  The  certificate  of  the  examining  surgeon. 

3.  The  certificate  of  the  recruiting  officer,  J.  Chris- 
topher, Gapt.  25th  U.  8.  Infantry,  and  Brevet  Major  U. 
S.  A. 

4.  An  affidavit  signed  by  Oline,  and  certified  to  have 
been  sworn  and  subscribed  to  at  Chicago,  Illinois,  May 
20th,  1867,  before  Major  Christopher,  and  reading  as  fol- 
lows: 

"Oath  of  Eecruit — I,  John  E.  Cline,  desiring  to  enlist 
in  the  army  of  the  United  States  for  the  term  of  three 
years,  do  solemnly  swear  that  I  am  twenty-two  years  and 

months  of  age ;  that  I  have  neither  wife  nor  child ; 

that  I  have  never  been  discharged  from  the  United 
Stat-es  service  on  account  of  disability  or  by  sentence  of 
a  court-martial,  or  by  order  before  the  expiration  of  the 
term  of  enlistment ;  and  I  know  of  no  impediment  to 
my  serving  honestly  and  faithfully  as  a  soldier  for  three 
years." 

It  was  claimed,  on  the  part  of  OUne,  that,  being  enlisted 
while  a  minor,  without  the  consent  of  his  parents,  his 
enlistment  was  unlawful,  and  that  he  was  entitled  to  be 
discharged. 

Testimony  satisfactorily  establishing  the  facts  that  he 
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was  a  minor  and  enlisted  without  the  consent  of  his 
parents  was  received,  by  the  court  provisionally,  on  the 
hearing  of  the  writ,  subject  to  a  decision  by  the  court  as 
to  the  admissibility  of  such  testimony. 

Dudley  Fidi  and  Thos.  G.  Shearman^  for  petitioner* 

Limt.  A.  B.  Gardnevj  9th  Infantry,  for  respondent. 

Blatchfobd,  J.  It  is  not  contended  that,  if  the 
soldier  was  twenty-one  years  of  age  when  he  was  en- 
listed, his  enlistment  was  in  any  manner  illegal,  but  his 
discharge  is  sought  solely  on  the  ground  that  he  was 
in  fact  imder  twenty-one  years  of  age,  and  was  enlisted 
without  the  consent  of  his  parents. 

The  Act  of  February  13th,  1862,  (12  TT.  S.  Stat,  at  Lt^rge, 
339,  §  2,)  provides,  that  "  the  oath  of  enlistment  taken  by 
the  recruit  shall  be  conclusive  as  to  his  age."  It  is  as 
conclusive  and  binding  upon  this  court  as  it  is  upon  the 
recruit  or  upon  the  United  States.  The  intent  of  Con- 
gress manifestly  was,  that  n%  evidence  should  be  re- 
ceived to  contradict  a  statement  as  to  the  age  of  the 
recniit,  contained  in  the  oath  taken  by  him  on  his 
enlistment.  This  view  of  the  Act  of  1862  was  taken 
by  Judge  Daly,  in  the  case  of  George  Eeilly,  in  the 
Court  of  Common  Pleas,  in  the  city  of  New  York,  in 
March,  1867,  and  also  by  my  predecessor.  Judge  Betts, 
in  January,  1867,  in  the  cases  of  Michael  J.  Conley  and 
John  Jump.  I  am  entirely  satisfied  that  the  view  is  a 
sound  one.  In  the  present  case  Cline  swore,  in  his  oath 
of  enlistment,  that  he  was  then  twenty-two  years  of  age. 
That  oath  is  conclusive  that  he  was  not  then  a  mincMr, 
and  no  evidence  is  admissible  to  show  that  he  was. 

An  objection  is  taken  to  the  validity  of  the  enlistment 
of  Cline,  on  the  ground  that  the  Act  of  June  12th,  1858, 
section  three,  does  not  authorize  an  officer  of  the  army  to 
administer  the  oath  of  enlistment  to  a  recruit  unless  the 
services  of  a  civil  magistrate  authorized  to  administer 
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the  same  cannot  be  obtained ;  that  the  Act  of  August  3d, 
1831,  section  eleven,  does  not  authorize  an  officer  of  the 
army  to  administer  an  oath  of  allegiance,  unless  it  ap- 
pears that  he  could  not  obtain  the  attendance  of  a  ci^ 
officer  authorized  by  law  to  administer  oaths ;  and  that 
the  return  should  show  that  the  attendance  of  such 
civil  officer  could  not  be  obtained.  It  is  a  sufficient 
-answer  to  this  objection  to  say,  that  the  presumption  is 
in  ifavor  of  the  regularity  of  the  proceeding,  when  it 
appears  that  the  oath  was  administered  by  the  military 
officer,  and  that,  in  such  case,  the  intendment  is,  that  the 
services  of  a  civil  magistrate  could  not  be  obtained,  and 
the  burden  is  upon  the  recruit  to  show  that  such  services 
could  be  obtained,  and  not  upon  the  United  States  to 
show  that  they  could  not  be  obtained.  In  this  case, 
nothing  appears  on  the  subject  except  what  is  shown  on 
the  face  of  the  enlistment  papers. 

The  enlistment  of  Oline  was,  in  all  respects,  regular, 
and  he  must  be  remanded  to  service  under  his  proper 
military  officer. 


AUGUST,  1867. 


IN  THE  MATTER  OF  JAMES  STOKES,  Jr.,  ON 
HABEAS  OOEPUS. 

Enlistment  of  Minor. — Evidencb. 

On  a  habeas  corpus  to  inquire  into  the  enlistment  of  an  alleged  minor,  who  had 
sworn,  on  his  enlistment,  that  he  was  twenty-one  years  of  age  and  upwards,  eyi- 
dence  may  be  giyen  as  to  whether  he  understood  what  he  was  swearing  to. 

Blatchford,  J.  This  case  is  substantially  the  same  as 
that  of  Oline,  just  decided  by  me.  Stokes  is  a  private 
soldier,  who  enlisted  in  the  army  of  the  United  States,  at 
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New  York,  July  23d,  1867.  His  enlistment  papers  are,  in 
substance,  of  the  same  character  as  those  of  Oline.  His 
age  is  stated  in  them  as  being  twenty-one  years  and  four 
months,  and  he  swears,  in  his  oath  of  enlistment,  ^*  that 
he  is  over  twenty-one  years  old."  On  the  hearing,  on  the 
return  to  the  writ,  it  was  alleged  that  Stokes  had,  in  fact, 
on  his  enlistment,  stated  his  age  to  be  only  eighteen  years, 
and  had  not  understood  that  he  was  swearing  he  was 
twenty-one  years  old,  and  that  the  oath  which  he 
signed  and  swore  to  was  not  read  or  explained  to  him. 
I  allowed  evidence  to  be  given  on  that  point,  and  am 
entirely  satisfied  that  the  proceedings  in  enlisting  him 
were  carefully  conducted,  and  that  he  stated  that  he  was 
twenty-one  years  and  four  months  old,  and  was  willing 
to  swear  to  it,  and  that  he  understood  fully  that  he  was 
required  to  swear  to  his  age,  and  knew  that  he  was  swear- 
ing that  he  was  over  twenty-one  years  of  age.  For  the 
reasons  stated  in  the  case  of  Oline,  the  oath  taken  by 
Stokes,  on  his  enlistment,  as  to  his  age,  is  conclusive  on 
that  point.  As  his  enlistment  was,  in  all  respects,  regular, 
he  must  be  remanded  to  service. 


AUGUST,  1867. 

IN  THE  MATTEE  OF  G.   &  H.  PUPKE,  INVOL- 
UNTAEY    BANKEUPTS. 

Bankruptcy  Practice. — Demanding  Jury. — Adjournment. 

Whether,  in  proceedings  in  inyolnntary  bankruptcy,  a  jury  can  be  demanded  on 

any  day  bnt  the  return  day,  quere. 
By  consent  of  parties,  an  adjourned  day  may  be  held  to  be  the  same  as  the 

return  day. 

This  was  a  case  of  involuntary  bankruptcy.    On  the 
return  day,  Mr.  A.  P.  Smith,  who  appeared  in  behalf  of 
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the  debtors,  stated  to  the  court  that  arrangements  were 
being  made  for  a  compromise  of  the  matter,  to  carry  out 
which  it  had  been  agreed  that  the  proceeding  should  be 
adjourned,  but,  if  the  compromise  should  fall  through, 
he  should  want  a  jury ;  and  he  inquired  of  the  court 
whether  he  would,  under  the  Act,  have  the  same  right  to 
demand  a  jury  on  the  adjourned  day,  as  on  this  the 
return  day. 

Judge  Blatchford,  after  looking  at  the  statute,  express- 
ed some  doubt  whether  a  jury  could  be  demanded  on  any 
day  but  the  return  day.  But  the  counsel  for  the  petition- 
ing creditor  saying  that  he  had  no  objection,  the  Judge 
ordered  the  case  to  be  adjourned,  making  it  a  part  of  the 
order,  that  the  adjournment  was  to  be  "with  like  eflfect, 
in  all  respects,  as  if  that  day  were  the  return  day  of  the 
order,  instead  of  this  day." 


AUGUST,  1867. 

THE   BEIG    ANTELOPE. 

Setting  abidb  Default. — ^Waiver. — Cakcellinq  Stipulations.— 

Practice. 

Where  a  libel  was  dismissed  by  defaalt  in  1860,  and  the  claimant,  without  notice 
to  the  libellant,  entered  an  order,  in  1861,  cancelling  the  stipulation  for  costs 
and  the  bond  under  the  Act  given  on  the  discharge  of  the  vessel,  but  thereafter 
agreed  to  open  th?  default,  and  the  cause  was,  in  1864,  noticed  for  hearing  by 
both  parties,  but,  when  it  was  called  for  hearing,  in  March,  1864,  the  claimants 
proctor  stated  that  it  had  been  dismissed,  and  thereupon  the  libellanf  s  proctor 
moved  to  set  aside  the  decree  and  the  order  of  cancellation,  which  motion  was 
adjourned  by  consent  till  the  present  time : 

Hdd,  That  the  claimant  was  regular  in  entering  the  order  of  cancellation  without 
notice  to  the  libellant,  the  libel  having  been  dismissed  by  default. 

That  the  claimant  had,  by  his  acts,  waived  the  decree  dismissing  the  libel  and  the 
order  of  cancellation. 

That  the  court  had  power  to  vacate 'that  decree  and  order,  so  as  to  hold  the  stipu- 
lators still  liable  on  their  stipulations. 
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This  was  a  motion  to  set  aside  a  decree  entered  in 
October,  1860,  dismissing  the  libel  in  this  case,  and  an 
order  entered  in  January,  1861,  cancelling  the  bond  given 
on  the  discharge  of  the  vessel,  and  to  set  the  cause  down 
for  trial.  The  libel  was  filed  in  October,  1835,  to  recover 
for  spars  famished  to  the  vessel  on  the  order  of  her 
owner  while  she  was  being  bnilt  by  him,  and  nsed  in 
building  her,  of  the  value  of  $413.  A  claim  and  a  stipu- 
lation for  costs  and  a  bond  under  the  Act  of  Congress,  in 
double  the  amount  claimed,  were  filed,  and  the  vessel  was 
discharged  firom  custody.  The  claimant  filed  an  answer, 
and,  in  March,  1859,  the  cause  being  on  the  calendar,  was 
called  in  its  order,  and,  the  libellant  not  appearing,  a  de- 
cree was  made  dismissing  the  libel,  with  costs.  This  dis- 
position of  the  case  was  made,  it  was  said  on  the  motion, 
because  of  the  decision  made  by  the  Supreme  Court  at  the 
December  Term,  1857,  in  the  case  of  Hie  People^s  Ferry 
Co.  V.  Beers  (20  Howard,  393),  and  of  the  rule  adopted 
by  the  Supreme  Court  at  the  December  Term,  1858* 
as  the  result  of  the  case  of  Maguire  v.  Card  (21  Howard, 
251),  and  because  it  was  thought  that,  under  the  principle 
of  that  rule,  taking  away  from  District  Courts  the  right 
of  proceeding  in  rem  against  a  domestic  vessel  for  sup- 
plies or  repairs  in  virtue  of  a  lien  given  therefor  by 
State  laws,  no  recovery  could  be  had  in  this  suit.  But, 
notwithstanding  this  decree,  the  case  was  noticed  and 
put  upon  the  calendar  by  the  claimant  for  the  October 
Term,  1860,  and,  on  the  5th  of  October,  1860,  the  libel 
was  again  dismissed  with  costs,  the  libellant  not  appear- 
ing, and  a  decree  to  that  effect  was  entered.  On  the 
26th  of  January,  1861,  an  order  was  entered,  on  motion 
of  the  claimant,  reciting  that  the  libel  had  been  dis- 
missed by  default,  and  that  more  than  ten  days  had 
elapsed  since  the  decree,  and  no  subsequent  proceedings 
had  been  taken  on  the  part  of  the  Ubellant,  and  order- 
ing that  the  stipulations  executed  on  the  part  of  the 
claimant  be  cancelled.     This  order  w^  entered  as  an 
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order  of  course  and  without  notice  to  the  libellant.  No 
notice  or  copy  of  the  decree  dismissing  the  libel,  and  no 
notice  or  copy  of  the  order  of  January  26th,  1861,  was 
served  on  the  libellant's  proctors.  The  clerk's  costs 
were  taxed  January  26th,  1861,  and  the  taxed  bill  was 
filed  the  same  day,  but  the  taxation  was  without  previous 
notice  to  the  libellant,  so  far  as  appeared.  The  bill  of 
costs  was  served  on  the  libellant's  proctor,  and  he,  im- 
mediately on  receiving  it,  requested  the  claimant's  proctor 
to  open  the  default  and  withdraw  the  bill  of  costs,  and 
was  told,  in  reply,  that  he  might  consider  the  bill  of  costs 
withdrawn  and  the  default  opened.  In  February,  1864, 
the  libellant's  proctor  informed  the  claimant's  proctor 
that  the  cause  would  be  noticed  for  the  March  Term, 
1864,  and  each  party  served  a  notice  of  trial  on  the  other 
party  in  the  suit,  for  the  March  Term,  1864.  The  ori- 
ginals of  these  notices  were  produced  to  the  court,  that 
is,  the  one  served  by  the  claimant's  proctor  on  the  libel- 
lant's proctor,  and  a  copy  of  the  one  served  by  the  libel- 
lant's proctor  on  the  claimant's  proctor,  the  latter  having 
upon  it  an  admission  of  service  by  the  claimant's  proctor, 
dated  February  16th,  1864.  The  cause  being  on  the  cal- 
endar for  the  March  Term,  1864,  was  called  for  trial, 
when  the  claimant's  proctor  stated  to  the  court  that  the 
libel  had  been  dismissed  by  default.  The  case  then  stood 
over,  and  this  motion  was  noticed  for  the  29th  of  March, 
1864,  and  had  been  postponed  by  consent  from  that  time 
untU  now. 

For  libellant,  A.  F.  Smith. 

For  claimant,  W.  B.  Beebe. 

Blatchfobd,  J.  It  is  claimed,  on  the  part  of  the 
libellant,  that,  under  the*  decision  of  the  Supreme  Court 
in  the  case  of  The  Steamer  St  Lmvrence  (1  Black,  522),  this 
court  has  jurisdiction  of  this  case,  and  that  the  libellant 
ought  to  have  an  opportunity  to  try  the  case  on  its  merits. 
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It  is  urged  that  it  was  irregular  to  enter  the  order  of 
January,  1861,  as  an  order  of  course,  and  without  notice 
of  a  motion  for  leave  to  enter  it ;  but  I  am  of  opinion 
that  the  proceedings  on  the  part  of  the  claimant  were 
regular.  After  he  took  the  decree  in  October,  1860,  dis- 
missing the  libel  by  default  for  want  of  the  appearance 
of  the  libellant  when  the  case  was  called  for  trial,  it  was 
regular  for  him  to  enter  without  notice  an  order  of  course 
cancelling  the  stipulations  executed  on  the  part  of  the 
claimant.  Such  an  order  followed  of  course  the  dis- 
missal of  a  libel,  and  it  did  not  require  any  si>ecial  flat 
of  the  court  or  the  judge,  or  any  signature  of  the  judge 
to  the  order,  or  any  notice,  to  authorize  its  entry.  Under 
rule  145  of  this  court  in  Admiralty,  where  proceedings 
on  a  decree  are  not  stayed  by  an  appeal,  and  the  decree 
is  not  satisfied  in  ten  days  after  notice  to  the  proctor  of 
the  party  against  whom  it  is  rendered,  an  order  that 
the  sureties  of  such  party  cause  the  engagement  of  their 
stipulation  to  be  performed,  or  show  cause  why  execu- 
tion should  not  issue,  is  an  order  of  course.  In  view  of 
this  practice  and  of  the  fact  that,  where  a  libel  is  dis- 
missed, the  whole  foundation  and  support  of  the  stipu- 
lations is  gone,  and  they  fall  with  the  libel  as  a  matter 
of  course,  there  is  no  reason  wfiy  an  order  cancelling  the 
stipulations  should  not  be  an  order  of  course. 

But  I  think  that  the  claimant,  by  his  conduct,  followed 
up  by  his  noticing  the  cause  for  trial  for  the  March 
Term,  1864,  waived  the  decree  of  October,  1860,  dis- 
missing the  libel,  and  the  order  of  January,  1861.  The 
only  question  as  to  which  I  have  had  any  hesitation  has 
been,  whether  the  claimant  could  thus  practically  assent 
to  the  reinstatement  of  the  cause,  so  as  to  affect  the  sure- 
ties in  the  stipulations,  and  hold  them  to  their  liability 
after  the  dismissal  of  the  libel,  and  whether  the  court 
could  now  vacate  the  decree  and  the  order,  so  as  to  hold 
the  sureties  still  liable  on  their  stipulations.  Unless 
that  can  be  done,  the  remedy  to  the  libellant  is  practically 
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worthless.  The  point,  however,  is  settled  by  the  decis- 
ion of  the  Supreme  Ooiirt  in  the  case  of  The  Palmyra^ 
(12  WheaUmj  1,  9).  In  that  case,  the  Supreme  Court  dis- 
missed an  appeal,  and  afterwards  ordered  the  case  to  be 
reinstated.  It  was  contended  that  the  court  had  no 
authority  to  reinstate  the  case  after  such  a  dismissal^ 
because  it  might  operate  to  the  prejudice  of  the  stipu- 
lators or  sureties  to  whom  the  vessel  was  delivered  upon 
stipulation  in  the  court  below.  The  court,  Mr.  Justice 
Story  delivering  its  opinion,  overruled  the  objection  and 
said :  "  Whenever  a  stipulation  is  taken,  in  an  Admiralty 
suit,  for  the  property  subjected  to  legal  process  and  con- 
demnation, the  stipulation  is  deemed  a  mere  substitute 
for  the  thing  itself,  and  the  stipulators  liable  to  the 
exercise  of  all  those  authorities  on  the  part  of  the  court 
which  it  could  properly  exercise  if  the  thing  itself  were 
still  in  its  custody.  This  is  the  known  course  of  the 
Admiralty.  It  is  quite  a  diflferent  question  whether  the 
court  will,  in  particular  cases,  exercise  its  authority  where 
sureties  on  the  stipulation  may  be  affected  injuriously. 
That  is  a  subject  addressed  to  its  sound  discretion/' 
"Every  court  must  be  presumed  to  exercise  those 
powers  belonging  to  it,  which  are  necessary  for  the  pro- 
motion of  public  justice,  and  we  do  not  doubt  this  court 
possesses  the  power  to  reinstate  any  cause  dismissed  by 
mistake.  The  reinstatement  of  the  cause  was  founded,  in 
the  opinion  of  this  court,  upon  the  plain  principles  of 
justice  and  according  to  the  known  practice  of  other 
judical  tribunals  in  like  cases."  This  court  has,  there- 
fore, clearly  the  power  to  reinstate  this  case.  It  was  dis- 
missed on  the  idea  that  the  Supreme  Court  had  decided 
that  this  court  had  no  jurisdiction  of  such  a  case.  The 
libellant  now  claims  that  the  Supreme  Court  has  decided 
otherwise.  He  is  entitled  to  try  the  case  and  to  main- 
tain the  jurisdiction  of  this  court  if  he  can,  and  he 
cannot  try  the  case  unless  it  be  reinstated.  The  mistake 
made  by  the  libellant  in  allowing  the  case  to  be  dismissed 
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by  default,  was  indeed  a  mistake  of  law,  and  the  case 
would  have  been  in  a  different  position  if  the  claimant 
had  not  waived  as  he  did  the  decree  and  the  order,  and, 
but  for  such  waiver,  the  court  might  have  been  con- 
strained to  deny  any  relief  to  the  libellant.  If  or  is  it 
shown  that  the  sureties  will  be  affected  any  more  injuri- 
ously than  sureties  in  any  case  who  may  be  compelled  to 
respond  for  their  principal.  The  court  acts  on  the  matter 
as  if  the  vessel  were  still  in  its  custody.  The  result  is 
that  the  case  is  a  proper  one  for  granting  to  the  libeUant 
the  relief  asked  for. 

Motion  granted. 


AUGUST,    1867. 

m  THE  MATTER  OF  JAMES  W.  SEYMOUE,  ON 
HABEAS  COEPUS. 

Habeas  Corpus. — Fraudulent   Debt. — Pendency   of  Bankruptcy 
Procbedinob. — Discharge  from  Arrest  under  State  Authority. 

Where  R.,  a  merchant  in  New  York,  deposited  goods  with  S.,  a  merchaDt  in  New 
Orleans,  for  sale  on  commission,  and  S.  sold  them,  but  made  no  returns,  and 
thereupon  R.  conmienced  a  snit  against  S.  in  the  Superior  Court  of  the  city  of  New 
York,  and  obtained  an  order  of  arrest,  under  which  S.  was  arrested,  and,  after 
trial  and  judgment  against  him,  S.  was  held  by  the  sheriff  under  an  execution  ia- 
sued  against  his  person  on  the  judgment,  and,  having  filed  his  petition  in  bank- 
ruptcy before  the  District  Court  in  Louisiana,  now  applied  to  this  court  and 
obtained  a  writ  of  habeas  corpuSy  and  also  presented  a  petition  praying  that  he 
might  be  discharged  from  imprisonment  pending  the  bankruptcy  proceedings, 
and  that  all  proceedings  in  the  State  court  against  him  might  be  stayed,  pend- 
ing such  proceedings,  and  the  return  to  the  writ  and  the  answer  to  the  petition 
showed  the  above  facts : 

Held,  That,  under  the  twenty-sixth  section  of  the  Bankruptcy  Act,  a  bankrupt  may, 
notwithstanding  the  pendency  of  proceedings  in  bankruptcy  by  or  against  him, 
be  held  under  arrest  in  a  civil  action,  if  it  is  founded  on  a  debt  or  claim  from 
which  his  discharge  in  bankruptcy  would  not  release  him. 
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That^  under  that  Act,  no  debt  created  by  the  defalcation  of  a  bankrupt,  while  act- 
ing in  any  fiduciary  capadty,  wiU  be  discharged. 
That  the  debt  contracted  by  S.  was  contracted  by  his  defalcation  while  acting  in  a 

fidudary  capacity. 
That  it  was,  therefore,  a  debt  which,  under  the  thirty-third  section  of  the  Act,  would 

not  be  released  by  his  discharge  in  bankruptcy. 
That  the  twenty-first  section*  of  the  Bankruptcy  Act  does  not  apply  to  any  suit 

brought  to  collect  or  enforce  or  satisfy  any  debt  which  would  not  be  dischaiged 

by  a  discharge  under  the  Act. 
That  the  twenty-seyenth  rule  of  the  General  Orders  in  Bankruptcy  applies  only  ta 

the  court  in  which  the  bankruptcy  proceedings  are  pending,  and,  therefore,  doee 

not  apply  to  this  court  in  this  case. 
That  if  S.  was  held  by  the  State  court  in  violation  of  any  law  of  the  United  States^ 

this  court  would  have  power  to  release  him  on  habeoi  eorpm,  under  the  Act  of 

February  6th,  1867. 

This  case  came  up  on  a  writ  of  habeas  wrpus  issued,  on 
the  petition  of  James  W.  Seymour,  to  the  sheriff  of  the 
city  and  county  of  New  York,  in  whose  custody  he  was 
held.  The  sheriff  returned  to  the  writ,  that  he  arrested 
Seymour  and  took  him  into  custody  on  the  3d  of  Septem- 
ber, 1866,  by  virtue  of  an  order  of  arrest  issued  by  a  justice 
of  the  Superior  Court  of  the  city  of  New  York,  under 
the  Code  of  Procedure  of  the  State  of  New  York,  in  a 
civil  action  in  that  court,  wherein  Constantino  Eosswog 
was  plaintiff  and  the  petitioner  was  defendant ;  that  Sey- 
mour remained  in  his  custody  under  said  order  until  the 
22d  of  September,  1866,  when  he  was  discharged  on  bail ; 
that,  on  the  3d  of  July,  1867,  his  bail  surrendered  him  into 
the  custody  of  said  sheriff,  in  exoneration  of  themselves 
as  his  bail ;  that  the  sheriff,  thereupon  received  and  there- 
after held  and  detained  Seymour  in  his  custody  by  virtue 
of  such  surrender ;  that,  on  the  20th  of  July,  1867,  an 
execution  against  the  person  of  Seymour  in  said  action 
was  duly  issued  to  said  sheriff,  and  that  the  debt  em- 

*  In  the  case  of  Rosenburg,  decided  in  Noyember,  1868,  Judge  Blatchford  held 
that  this  yiew  of  the  twenty-first  section  was  erroneous,  and  that  the  effect  of  that 
section  was,  that  proceedings  in  a  suit  against  the  bankrupt  to  recover  a  proyable 
debt  must  be  stayed,  whether  that  debt  would  be  discharged  or  not  by  the  dis- 
charge in  bankruptcy.    B.  D.  B. 
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braced  in  the  judgment  set  forth  in  the  execution  was 
created  by  the  fraud  or  embezzlement  of  Seymour  or  by 
his  defalcation  while  acting  in  a  fiduciary  character. 

In  connection  with  the  petition  for  this  writ  of  habeas 
carpus^  and  the  writ  itself,  and  the  return  thereto,  Sey- 
mour presented  to  this  court  a  petition,  praying  for 
his  discharge  from  imprisonment  and  arrest  during  the 
pendency  of  proceedings  in  bankruptcy  which  he  had  in- 
stituted, and  that  all  proceedings  in  the  State  court  be 
stayed  until  the  termination  of  said  proceedings  in  bank- 
ruptcy. This  petition  showed  that  the  suit  in  the  Su- 
perior Court  was  commenced  August  22d,  1866 ;  that 
Seymour  was  held  to  bail,  under  an  order  of  arrest  in  the 
suit,  in  the  sum  of  five  thousand  dollars ;  that,  on  the  24th 
of  June,  1867,  he  filed  his  voluntary  petition  in  bank- 
ruptcy, in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  praying  for  his  discharge 
imder  the  Bankruptcy  Act  of  March  2d,  1867  ;  that,  on 
the  20th  of  July,  1867,  he  was  duly  adjudicated  a  bank- 
rupt by  the  court  in  Louisiana ;  and  that  the  indebted- 
ness to  Bosswog  was  included  in  the  schedule  to  the  pe- 
tition in  bankruptcy,  and  was  provable  under  the  Act. 
Annexed  to  the  petition  was  a  copy  of  the  judgment 
roll  in  the  suit  in  the  Superior  Court.  By  this  it  appeared, 
that  the  cause  of  action  in  the  suit  was,  that,  in  1860, 
Bosswog,  a  manufacturing  jeweler  in  New  York,  de- 
I>osited  with  Seymour,  then  a  wholesale  jeweler  in  New 
Orleans,  certain  manufactured  jewelry  worth  three  thou- 
sand nine  hundred  and  seventy-one  dollars  and  seventy- 
five  cents,  which  was  deposited  with  Seymour  for  sale  on 
commission,  the  proceeds  to  be  remitted  to  Bosswog  as 
soon  as  the  goods  should  be  sold,  less  five  per  cent,  for 
cash,  and,  if  the  same  should  be  sold  on  a  credit,  then 
Seymour  should  remit  to  Bosswog  good  business  notes 
for  the  same,  endorsed  by  Seymour ;  that  Seymoiur  re- 
ceived the  goods  for  sale  on  those  conditions,  but  had 
never  rendered  any  account  of  them  or  paid  for  them ; 
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that  Bosswog  had  demanded  the  goods  from  Seymour, 
and  Seymour  had  refused  to  deliver  them ;  that  Seymour 
had  sold  many  of  the  goods  and  received  the  price  there- 
of, but  failed  and  refused  to  pay  over  the  same  to  Boss- 
wog ;  and  that  Seymour  had  converted  the  goods,  or  the 
proceeds  thereof,  to  his  own  use.  The  complaint  claimed 
damages  in  twelve  thousand  dollars.  The  answer  of 
Seymour  denied  all  the  material  allegations  of  the  com- 
plaint, and  denied  his  indebtedness  in  any  sum  whatever. 
The  case  was  tried  before  a  jury  May  10th,  1867,  and  a 
verdict  was  rendered  for  the  plaintiff  for  five  thousand 
two  hundred  and  forty-two  dollars  and  ninety  cents, 
upon  which  judgment  was  perfected  in  the  sum  of  five 
thousand  five  hundred  and  ninety -two  dollars  and 
seventy-four  cents.  May  18th,  1867. 

The  answer  of  Eosswog  to  the  petition  of  Seymour 
showed  that  Bosswog  had  not  proved  his  claim  against 
Seymour  in  the  bankruptcy  proceedings,  and  claimed 
that  the  debt  was  created  by  Seymour  while  Seymour 
was  acting  in  a  fiduciary  character  toward  Eosswog,  and 
that  no  proceedings  in  bankruptcy  afiected  the  debt  or 
the  remedies  of  Bosswog  therefor. 

It  was  claimed,  on  the  part  of  Seymour,  that  the  debt 
in  question  was  not  within  the  enumeration  of  debts  in 
the  thirty-third  section  of  the  Bankruptcy  Act,  which 
can  not  be  discharged  under  the  Act. 

For  Seymour,  Thomas  Dunphy. 

For  Bosswog  and  the  Sheriff  22.  B.  BooaeveU,  Q.  F. 
Noyes  and  J.  F.  Daly. 

Blatchfobd,  J.  The  twenty-sixth  section  of  the  Bank- 
ruptcy Act  provides  as  follows:  "No  bankrupt  shall  be 
liable  to  arrest  during  the  pendency  of  the  proceedings  in 
bankruptcy,  in  any  civil  action,  unless  the  same  is  founded 
on  some  debtor  claim  from  which  his  discharge  in  bank- 
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ruptcy  would  not  release  him."  The  purport  of  this  pro- 
vision of  the  twenty-sixth  section  is,  that  no  person  shall 
be  held  under  arrest,  or  suffer  imprisonment,  in  any  civil 
action,  during  the  pendency  of  proceedings  in  bank-* 
ruptcy  by  or  against  him,  whether  he  is  first  put  under 
arrest  after  the  commencement  of  the  proceedings,  or  is 
imprisoned  at  the  time  the  proceedings  are  commenced, 
unless  the  action  is  founded  on  some  debt  or  claim  from 
which  his  discharge  in  bankruptcy  would  not  release 
him  ;  but  that  he  may,  notwithstanding  the  pendency  of 
proceedings  in  bankruptey  by  or  against  him,  be  held  un- 
der arrest,  and  suffer  imprisonment,  in  a  civil  action,  if 
such  action  is  founded  on  a  debt  or  claim  from  which  Ms. 
discharge  in  bankruptcy  would  not  release  him. 

The  question,  therefore,  arises,  whether  the  debt  due 
to  Bosswog  is  one  from  which  Seymour's  discharge  in 
bankruptcy  would  release  him.  In  other  words,  is  such 
debt,  within  the  language  of  the  thirty-third  section  of 
the  Act,  a  debt  created  by  the  fraud  of  Seymour,  or  by  his 
defalcation  while  acting  in  a  fiduciary  character  ?  Ac- 
cording to  well  settled  authority,  such  a  debt  was  created 
by  the  defalcation  of  Seymour  while  acting  in  a  fiduciary 
character.  The  depositing  of  the  property  with  Seymour 
for  sale  on  commission  for  Bosswog,  established  a  fidu-^ 
ciary  relation  between  them,  and  charged  Seymour  with 
the  execution  of  a  trust  on  behalf  of  Eosswog,  under 
which  it  was  his  duty  either  to  return  the  property  to 
Bosswog  or  to  remit  to  him  its  proceeds.  His  failure  to 
do  so  was  a  defalcation  by  him  while  acting  in  such  fidu- 
ciary capacity,  and  such  defalcation  created  the  debt  to 
Bosswog.  Such  debt  will,  therefore,  not  be  discharged 
by  the  discharge  of  Seymour  in  bankruptcy,  and  conse- 
quently such  debt  is  one  for  which,  in  a  civil  action  founded 
on  it,  Seymour  may  be  arrested  and  held  under  imprison- 
ment during  the  pendency  of  proceedings  in  bankruptcy. 

The  case  of  Chapma/nv.  Forsyth^  (2How.y  202^,  only  de- 
cides that  a  balance  due  from  a  factor  to  his  principal,  for 
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goods  of  the  principars  sold  by  the  factor,  is  not  a  fidu- 
ciary debt  within  the  meaning  of  the  Bankruptcy  Act  of 
1841.  The  Act  of  1841  excluded  from  its  benefits  "all  per- 
sons owing  debts  created  in  consequence  of  a  defalcation  as 
a  public  ofiicer,  or  as  executor,  administrator,  guardian  or 
trustee,  or  while  acting  in  any  other  fiduciary  capacity." 
The  Supreme  Court  held,  in  Chapman  v.  Forsyth,  that  a 
discharge  under  the  Act  of  1841  did  not  release  the  bank- 
rupt from  any  such  debts,  and  that  no  debt  fell  within 
the  description  of  a  debt  created  by  a  defalcation  "while 
acting  in  any  other  fiduciary  capacity,"  unless  it  was  a 
debt  created  by  a  defalcation  while  acting  in  a  capacity 
of  the  same  class  and  character  as  the  capacity  of  execu- 
tor, administrator,  guardian  and  trustee.  The  court 
held,  that  the  language  of  the  Act  of  1841  was  not  broad 
enough  to  include  every  fiduciary  capacity,  but  was 
limited  to  fiduciary  capacities  of  a  specified  standard  or 
character.  That  was  clearly  so,  under  that  Act.  But, 
in  the  Act  of  1867,  the  language  seems  to  have  been  in- 
tentionally made  so  broad  as  to  extend  to  a  debt  created 
by  a  defalcation  of  the  bankrupt  while  acting  in  any 
fiduciary  capacity,  and  not  to  be  limited  to  any  special 
fiduciary  capacity.  Therefore,  under  the  Act  of  1867,  no 
debt  created  by  the  defalcation  of  a  bankrupt  while  act- 
ing in  any  fiduciary  capacity  will  be  discharged,  and  a 
bankrupt  can  be  imprisoned,  during  the  pendency  of  pro- 
ceedings in  bankruptcy  by  or  against  him,  in  a  civil  act- 
ion founded  on  any  such  debt. 

The  twenty-first  section  of  the  Bankruptcy  Act  doea 
not  apply  to  the  present  case.  As  Eosswog  has  not 
proved  his  debt  in  the  bankruptcy  proceedings  by  Sey- 
mour, he  is  not  within  the  inhibitions  imposed  by  that 
section  on  a  creditor  who  proves  his  debt  or  claim. 
There  is  another  provision  of  the  twenty-first  section, 
which  is  as  follows :  "No  creditor  whose  debt  is  prov- 
able under  this  Act  shall  be  allowed  to  prosecute  to  final 
judgment  any  suit  at  law  or  in  equity  therefor  against 
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the  bankrupt,  until  the  question  of  the  debtor's  discharge 
shall  have  been  determined,  and  any  such  suit  or  pro- 
ceeding shall,  upon  the  application  of  the  bankrupt,  be 
stayed,  to  await  the  determination  of  the  court  in  bank- 
ruptcy on  the  question  of  the  discharge ;  provided  there  be 
no  unreasonable  delay  on  the  part  of  the  bankrupt  in  en- 
deavoring to  obtain  his  discharge,  and  provided,  also, 
that  if  the  amount  due  the  creditor  is  in  dispute,  the 
suit,  by  leave  of  the  court  in  bankruptcy,  may  proceed 
to  judgment  for  the  purpose  of  ascertaining  the  amount 
due,  which  amount  may  be  proved  in  bankruptcy,  but 
execution  shall  be  stayed  as  aforesaid/*  This  provision 
cannot  be  regarded  as  applying  to  any  suit  or  proceed- 
ings brought  to  collect  or  enforce  or  satisfy  any  debt 
which  would  not  be  discharged  by  a  discharge  granted 
under  the  Act.  There  can  be  no  reason  for  staying  any 
suit  or  proceedings  to  collect  or  enforce  or  satisfy  a  debt^ 
until  the  question  of  the  debtor's  discharge  shall  have 
been  determined  by  the  court,  if  the  discharge,  when 
granted,  will  not  discharge  the  debt.  The  statute  ought 
not  to  be  interpreted  as  extending  to  the  staying  of  any 
suit  or  proceedings  to  collect  or  enforce  or  satisfy  a  debt 
which  cannot  be  discharged,  if  any  other  interpretation 
is  consistent  with  the  language.  If  the  reason  for  the 
stay  ceases,  the  presumption  is  that  the  legislature  did 
not  intend  that  there  should  be  a  stay.  No  greater  scope 
can  be  given  to  the  suits  and  proceedings  and  debts 
named  in  the  provision,  than  is  given  to  the  discharge  by 
:^he  Act,  and,  as  the  Act  does  not  extend  the  eflfect  of  a 
discharge  to  the  releasing  of  a  debt  created  by  the  defal- 
cation of  the  bankrupt  while  acting  in  a  fiduciary  charac- 
ter, thLs  provision  of  the  twenty-first  section  cannot  be 
regarded  as  referring  to  the  staying  of  any  suit  or  pro- 
ceedings to  collect  or  enforce  or  satisfy  such  a  debt. 

It  was  urged,  that  the  twenty-seventh  rule  of  the 
"  General  Orders  in  Bankruptcy  "  provided  for  the  release 
of  Seymour,  although  the  Act  might  not  in  terms  apply 
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to  the  case.  That  rule  provides  as  follows :  "  If  the  pe- 
titioner, during  the  pendency  of  the  proceedings  in  bank- 
ruptcy, be  arrested  or  imprisoned  upon  process  in  any 
civil  action,  the  District  Court,  upon  his  application, 
may  issue  a  writ  of  Tuibeas  corpiw  to  bring  him  before 
the  court,  to  ascertain  whether  such  process  has  been  is- 
sued for  the  collection  of  any  claim  provable  in  bank- 
ruptcy, and,  if  so  provable,  he  shall  be  discharged ;  if  not, 
he  shall  be  remanded  to  the  custody  in  which  he  may 
lawfully  be.'*  Without  deciding  whether  this  rule  can, 
in  any  case,  be  construed  as  extending  the  exemption 
from  imprisonment  further  than  it  is  extended  by  the 
Act  itself,  it  is  sufficient  to  say  that  the  rule  applies  only 
to  the  court  in  which  the  proceedings  in  bankruptcy  are 
pending.  In  the  present  case,  the  proceedings  in  bank- 
ruptcy are  not  pending  in  this  court,  and,  therefore,  the 
rule  does  not  apply  to  this  court. 

If  Seymour  were  restrained  of  his  liberty  under  the 
process  of  a  State  court  in  violation  of  any  law  of  the 
United  States,  this  court  would,  under  the  provisions  of 
the  Act  of  February  5th,  1867,  f  14  U.  S.  Stat,  at  Large, 
385,J  have  power  to  release  him  on  habeas  carpus.  That 
Act  extends  the  power  of  this  court  to  such  a  case. 

The  result  is,  that  Seymour  must  be  remanded  to  the 
custody  of  the  sheriff,  and  the  prayer  of  his  petition 
must  be  denied. 


856  U.  S.  DISTRICT  COURT  REPORTS. 


In  Matter  of  H.  F.  Metzler  and  T.  G.  Cowperthwaite,  Inyolantary  Bankrupt?. 


AUGUST,  186Y. 

m  THE  MATTER  OF  HENRY  F.  METZLER  AND 
THOMAS  G.  OOWPERTHWAITE,  INVOLUN- 
TARY  BANKRUPTS. 

Involuntary  Bankruptcy. — ^Injunction. — Perishable  Property. 

Where  petitions  were  filed  in  involuntary  bankruptcy,  and  injunctions  were  issued 
to  prevent  the  sale  of  the  debtors'  property  on  execution,  the  facta  on  which 
the  injunctions  were  issued  being  the  very  acts  of  banln^ptcy  alleged,  and  the 
bankrupts  had  taken  issue  and  demanded  a  jury,  and  motions  were  made  to 
set  aside  the  injunctions  on  the  merits : 

Meld,  That  the  court  would  not,  on  a  motion,  on  affidavit,  dispose  of  the  isauea 
which  were  involved  in  the  proceedings. 

That,  if  the  property  was  perishable,  that  was  no  ground  for  dissolving  the  in- 
junctions. 

That  the  court  had  no  power  to  sell  the  property,  as  perishable,  at  this  stage  of 
the  proceedings,  unless  it  was  in  the  possession  of  the  messenger. 

This  was  a  motion  to  dissolve  injunctions.  On  July 
18th,  1867,  a  petition  was  filed  by  Willson,  Watrous  & 
Co.,  as  creditors  of  Metzler  &  Cowperthwaite,  to  have 
them  adjudged  bankrupts,  and  on  July  22d  an  injunction 
was  issued  against  the  debtors  and  one  Hervey  C.  Cal- 
kin, and  the  sheriff  of  New  York,  enjoining  them  from 
selling  any  goods  of  the  debtors  not  excepted  by  the 
Bankruptcy  Act.  On  July  23d  a  similar  petition  was 
filed  by  0.  Cowles  &  Co.,  and  on  July  24th  a  similar  in- 
junction was  issued  against  the  same  parties,  and  also 
against  George  E.  Co\vperthwaite  and  John  N.  Blasi. 
The  act  of  bankruptcy  alleged  in  the  first  petition  was 
an  assignment  of  property  made  by  the  debtors  to  Cal- 
kin on  June  26th,  1867,  in  tnist  to  pay  certain  preferred 
creditors.  The  assignment  was  shown  to  be  in  writing, 
and*  Calkin  was  alleged  to  have  accepted  it  and  taken 
possession  of  the  property.    The  injunction,  in  the  first 
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case,  was  .issued  on  a  petition  of  the  creditors,  which 
alleged  the  entry  of  a  judgment  on  July  16th,  in  the  Su- 
preme Court  of  the  State  of  New  York,  in  favor  of  Cal- 
kin against  the  debtors,  for  $3,531.60,  and  that  it  was 
entered  in  pursuance  of  an  offer  by  the  debtors  to  allow 
it,  and  that  execution  was  on  the  same  day  issued  to  the 
sheriff  of  New  York,  who  levied  on  the  property  included 
in  the  assignment,  and  had  advertised  it  for  sale  under 
the  execution. 

The  act  of  bankruptcy  alleged  in  the  second  petition 
was  the  same  assignment  to  Calkin,  and  that  the  debtors  . 
had  suffered  their  property  to  be  taken  under  the  judg- 
ment in  his  favor,  and  under  a  judgment  in  favor  of 
George  E.  Cowperthwaite,  entered  on  an  offer  of  judg- 
ment, for  $2,519.94,  and  under  a  judgment  in  favor  of 
John  N.  Blasi,  entered  on  a  like  offer,  for  $1,885.30. 

On  the  return  of  the  orders  to  show  cause,  the  debtors 
appeared  and  denied  that  they  had  committed  the  acts  of 
bankruptcy  alleged,  and  demanded  a  jury,  which  was 
ordered. 

The  motion  to  set  aside  the  injunctions  was  made  in 
behalf  of  Calkin  and  George  E.  Cowperthwaite,  and  was 
founded  on  a£fidavits,  which  set  forth  a  written  agree- 
ment made  between  them  and  the  debtors,  in  March, 
1866,  by  which  they  agreed  to  advance  notes  to  the  debt- 
ors, to  secure  which  the  debtors  transferred  to  them  the 
property  which  they  then  had  or  might  afterwards  have 
in  their  business,  with  a  covenant  to  return  the  notes  if 
demanded,  and,  in  case  they  failed  to  return  them,  they 
agreed  to  execute  such  bill  of  sale,  or  confession  of  judg- 
ment, or  other  security,  as  should  be  demanded.  The 
affidavits  further  showed  the  advance  of  the  notes  to  the 
debtors,  and  a  fittther  advance  of  $1,000  by  Calkin,  and 
a  demand  by  him  of  repayment  of  this  $1,000,  and  that 
the  debtors  were  unable  to  repay  it,  but  offered  to  make 
an  assignment  and  prefer  Calkin  and  George  E.  Cow- 
perthwaite.   They  further  set  up  the  assignment  to  Cal- 
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kin,  and  that  George  E.  Cowperthwaite  was  absent  when 
it  was  made ;  that,  when  he  returned,  he  refused  to  as- 
sent to  it;  that,  thereupon,  on  July  10th,  Calkin  and 
George  E.  Cowperthwaite  served  written  notice  on  the 
debtors,  demanding  a  return  of  the  securities,  as  pro* 
vided  in  the  agreement  of  March,  1866 ;  that  the  debtors 
refused  to  return  them ;  and  that,  thereupon,  the  suits 
were  commenced  in  favor  of  Calkin  and  George  E.  Cow- 
perthwaite, and  the  judgments  entered  and  executions 
issued. 

The  aflSdavits  in  opposition  showed  that  the  debts  of 
the  creditors  were  for  materials  furnished  the  debtors 
since  January  1st,  1867,  to  be  used  in  their  business,  and 
that  the  creditors  had  no  knowledge  of  the  agreement  of 
March,  1866,  till  after  the  judgments  were  entered. 

For  the  motion,  N.  Cross.  , 

In  opposition,  S.  Slieldan  and  W.  E.  Curtis. 

Blatchford,  J.  It  is  urged,  as  a  ground  for  dissolving 
the  injunctions,  that  the  assignment  to  Calkin,  and  the 
obtaining  of  the  judgments  against  the  firm,  were  valid 
transactions,  and  not  void  under  the  Bankruptcy  Act,  and 
that  they  were  merely  in  fulfilment  of  a  previous  agree 
ment,  and  were  the  effect  of  measures  taken  by  the  cred- 
itors. These  transactions  are  the  very  acts  of  bank- 
ruptcy alleged  in  the  original  petitions  of  the  creditors, 
and  the  very  acts,  the  commission  of  which  is  denied  by 
the  debtors,  and  in  respect  to  which  they  have  demanded, 
and  the  court  has  ordered,  trials  by  jury.  The  injunc- 
tions were  granted  under  the  fortieth  section  of  the  Act. 
The  intent  of  the  provisions  of  that  section  manifestly 
is,  to  give  the  court  authority,  in  a  case  of  involuntary 
bankruptcy,  when  an  order  is  issued  requiring  the  debtor 
to  show  cause  why  he  should  not  be  declared  a  bankrupt, 
to  prevent,  by  injunction,   any  interference  with  the 


SOUTHERN  DISTRICT  OF  NEW  YORK.  359 

In  Matter  of  H.  F.  Metzler  and  T.  G.  Cowperthwaite,  Involuntary  Bankrnpta. 

debtor's  property,  until  a  decision  shall  be  arrived  at, 
whether  the  debtor  is  or  is  not  to  be  adjadged  a  bank- 
rupt. In  the  present  case,  no  such  decision  has  been 
arrived  at.  The  decision  is  suspended  by  the  act  of  the 
debtors,  in  denying  that  they  have  committed  the  act  of 
bankruptcy  alleged,  and  in  demanding  a  trial  by  jury. 
The  same  facts  which  constituted  sufficient  ground  for 
issuing  the  order  to  show  cause,  also  furnish  sufficient 
reasons  for  issuing  the  injunction.  The  court  will  not, 
on  a  motion  of  this  kind,  on  affidavits,  dispose  of  what 
are  really  all  the  issues  involved  in  the  proceeding.  If 
the  injunctions  should  be  dissolved,  and  the  debtors 
should  afterwards  be  adjudged  bankrupts,  and  an  as- 
signee of  their  estate  be  appointed,  the  court  would 
have  dissolved  the  injunctions  on  the  same  state  of  facts 
on  which  the  debtors  were  adjudged  bankrupts.  Sub- 
stantially, the  whole  of  the  property  of  the  debtors  would 
have  passed  to  the  three  preferred  creditors,  leaving  to 
the  assignee  only  an  inheritance  of  litigation,  and  the 
very  object  of  the  remedy  by  injunction,  given  by  the 
fortieth  section,  would  have  been  defeated.  Without  de- 
ciding, therefore,  definitely,  whether  the  transactions  set 
forth  are  or  are  not  void,  under  the  Bankruptcy  Act,  it  is 
sufficient  to  say,  that  there  is  probable  cause  for  continu- 
ing the  injunctions,  imtil  it  shall  be  decided  whether  the 
debtors  are  or  are  not  to  be  adjudged  bankrupts.  Indeed, 
independently  of  anything  contained  in  the  agreement 
of  March,  1866,  the  including  in  the  judgment,  in  favor 
of  Calkin,  of  the  $1,000,  not  provided  for  by  that  agree- 
ment, would  be  a  good  ground  for  continuing  the  injunc- 
tion, as  respects  that  judgment;  and  the  giving  of  the 
judgment  to  Blasi  would  be  a  sufficient  ground  for  grant- 
ing an  injunction,  as  respects  any  property  levied  upon 
under  an  execution  on  that  judgment. 

It  is  represented  that  the  property  levied  on  under  the 
executions  on  the  judgments  and  about  to  be  sold,  is 
perishable,  and  that  it  is  for  the  interest  of  all  parties 
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that  it  should  be  sold  and  preserved  for  whoever  may  be 
entitled  to  the  proceeds.  Bat  it  is  not  proper  to  dissolve 
these  injunctions,  and  thus  allow  the  proceeds  of  the 
property  to  pass  to  the  judgment  creditors,  to  the 
exclusion  of  an  assignee  in  bankruptcy^  who  may  in  the 
end  be  entitled  to  claim  it.  This  court  has  no  power 
to  order  the  sale  of  the  property  as  perishable,  at  the 
present  stage  of  the  proceedings,  unless  it  is  in  the  pos- 
session of  the  messenger,  {Btde  22  oftlie  Oeneral  Orders  in 
Batikruptcy),  and  it  cannot  come  into  the  possession  of 
the  messenger  until  a  warrant  is  issued  under  section  forty- 
two,  unless  a  warrant  be  issued,  under  section  forty,  to 
the  marshal,  to  take  possession  of  it  provisionally.  Such 
warrant  cannot  issue  unless  it  appears  that  there  is  proba- 
ble cause  for  believing  that  the  debtor  is  about  to  remove 
or  conceal  his  goods  and  chattels,  or  his  evidence  of  prop- 
erty, or  make  a  fraudulent  conveyance  or  disposition 
thereof.  But  the  fact  that  this  court  has  no  power  to 
order  the  sale  of  this  property  at  the  present  time,  is  no 
reason  why  it  should  not  exercise  the  power,  which  is  ex- 
pressly given  to  it,  of  interposing,  by  injunction,  to  pre- 
vent any  interference  with  the  property  until  it  shall  be 
decided  whether  the  debtors  are  or  are  not  to  be  adjudged 
bankrupts. 
The  motion  to  dissolve  the  injunctions  is  denied. 
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IN   THE   MATTEE   OF   FEEEMAN   OENE, 
A   BANKEUPT. 

Amount  of  Debt. — ^Iktersst. — Countbr  Claim. 

Where,  at  an  adjourned  meeting  of  creditors,  the  bankrupt  objected  to  the  proof 
of  debt  of  a  creditor,  and  requested  the  register  to  allow  the  creditor  to  yote 
for  assignee,  only  in  respect  of  a  portion  of  his  claim,  because  (1)  Interest  was 
included  to  make  up  the  amount,  and  (2)  Fart  of  the  claim  was  on  a  draft  given 
on  a  purchase  of  lumber  by  the  bankrupt,  which  was  neyor  delivered  by  the 
creditor,  so  that  the  consideration  of  the  draft  entirely  failed,  and  the  bankrupt 
was  also  entitled  to  damages,  wliich  should  be  set  off  against  the  rest  of  the 
creditor's  claim,  nnd  his  debt  should  only  be  allowed  for  the  remainder;  and 
where  the  bankrupt  offered  himself  as  a  witness  to  prove  his  allegations,  but  the 
register  refused  to  hear  his  evidence  or  to  reduce  the  amount  of  the  claim, 
and  certified  the  question  to  the  court: 

JJ«U,  That,  under  the  provisions  of  the  nineteenth  section  of  the  Bankruptoy  Act,  if 
a  debt  is  duo  from  the  bankrupt,  so  as  to  bear  it.teresty  before  the  adjudication  in 
bankruptcy,  the  amount  of  the  debt  to  be  proved  is  to  be  ascertained,  by  adding 
the  interest  until  the  day  of  the  adjudication ;  and  that,  if  the  debt  becomes  due 
and  payable,  without  interest,  after  the  adjudication,  its  amount  is  to  be  ascer- 
tained by  taking  off  interest  from  the  day  of  adjudication  until  the  day  it  will 
become  payable. 

That  the  register  erred  in  refusing  to  receive  evidence  that  the  consideration  for 
the  draft  had  entirely  failed. 

That,  as  the  claim  on  the  draft  was  contested,  the  register  ought,  before  going 
further,  to  investigate  the  question  raised  as  to  the  consideration,  with  a  view 
of  postponing  the  proof  of  the  claim  if  necessary,  as  required  by  the  twenty- 
second  section. 

That  the  claim  for  damages  on  the  contract  for  the  purchase  of  lumber,  ought  to 
have  been  stated  in  the  bankrupt's  schedule  of  property. 

That  that  claim,  being  unliquidated,  cannot  be  applied  as  a  set  off  against  any  part 
of  the  creditor's  claim,  and  must  be  wholly  disregarded  in  the  proceedin<i:s  for 
the  choice  of  an  assignee.  Whether,  if  put  into  the  shape  of  a  debt  egainst  the 
creditor,  it  would  fall  within  the  purview  of  §  20  of  the  Act,  quere. 

In  this  case,  at  an  adjourned  meeting  of  the  creditors 
of  the  bankrupt,  held  August  27th,  1867,  for  the  proof  of 
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debts  and  the  choice  of  an  assignee,  objections  were 
raised  by  the  bankrupt  to  a  proof  of  debt  by  Benjamin 
Pope  &  Oo.  The  proof  was  filed  with  the  register,  Au- 
gust 7th,  1867,  the  amount  of  the  claim  being  $11,512.34, 
and  the  consideration  an  account  current  for  goods,  a 
check,  and  a  draft,  and  interest  on  the  three  items.  The 
bankrupt  requested  the  register  to  strike  out  of  the 
amount  of  the  claim  all  but  $2,000,  which  is  the  amount 
of  the  debt  set  out  in  the  schedules  filed  with  the  bank- 
rupt's petition,  as  due  to  Benjamin  Pope  &  Oo.,  and  to 
admit  that  firm  to  the  right  to  vote  for  an  assignee  only 
to  the  amount  of  $2,000.  The  grounds  assigned  for  this 
request,  were  as  follows :  (1.)  That,  upon  the  face  of 
the  claim,  as  stated,  there  was  included  interest  upon  the 
claim  to  the  amount  of  $1,798.18,  which  interest  was 
added  to  the  debt  to  make  up  the  amount  proved,  and 
that  interest  on  a  matured  debt  cannot  be  included  in  the 
amount  proved  against  a  bankrupt's  estate ;  (2.)  That 
the  draft,  for  the  amount  of  $6,706.29,  which  formed  a 
part  of  thS  claim,  was  given  for  the  purchase  of  lumber 
contracted  to  be  delivered  by  the  creditors  to  the  bank- 
rupt ;  that  the  lumber  was  not  delivered  in  pursuance  of 
the  contract,  nor  accepted  by  the  bankrupt,  that  thus  the 
consideration  of  the  draft  had  entirely  failed ;  and  that, 
by  reason  of  the  failure  of  the  creditors  to  fulfil  the  con- 
tract, the  bankrui)t  was  entitled  to  damages,  which,  set 
oflF  against  that  portion  of  the  claim  which  was  in  open 
account,  would  reduce  the  indebtedness  of  the  bankrupt 
to  Pope  &  Oo.  to  $2,000.  The  bankrupt  oflFered  to  show 
these  facts  by  his  own  examination,  under  oath,  and 
claimed  that  the  creditors  should  be  allowed  to  i>rove 
their  claim  only  to  the  amount  of  $2,000,  or  that  the 
register  should,  under  section  twenty-three  of  the  Bank- 
ruptcy Act,  postpone  proof  of  the  claim  until  the  assignee 
should  be  chosen.  The  register  refused  to  strike  out  the 
claim  and  reduce  it  as  requested,  or  to  admit  Pope  &  Oo. 
to  vote  for  an  assignee  only  to  the  amount  of  $2,000  of 
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the  claim  proved.  Thereupon,  the  register,  at  the  re- 
quest of  the  bankrupt,  adjourned  the  question  into  court 
for  decision,  and  certified  the  foregoing  statements  The 
register  stated,  in  his  certificate,  that,  in  his  opinion,  the 
proof  of  debt  was  sufficient  to  place  Pope  &  Oo.  on  the 
list  of  voters  for  assignee,  to  the  full  amount  .claimed, 
and  that  the  question  as  to  whether  the  firm  was  entitled 
to  interest  on  the  full  amount  of  the  claims  could  prop- 
erly come  up  on  a  future  occasion  and  in  another  manner. 
The  register  also  reported,  that  the  claim  of  Pope  &  Co. 
was  not  stated  in  schedule  A  to  the  debtor's  petition,  at 
its  full  amount,  with  a  statement  in  schedule  B,  of  the 
amount  of  the  set-oflF  claimed,  as  directed  by  the  notes  of 
instruction  on  form  3  in  schedule  A,  established  by  the 
Supreme  Court,  but  was  set  out  as  $2,000  "for  mer- 
chandise." 

Blatohfoed,  J.  In  regard  to  the  interest  on  the 
items  of  the  claim,  included  in  the  amount  proved,  I  do 
not  understand  that  tbe  bankrupt  claims  that  the  items 
do  not  properly  carry  interest,  or  that  interest  would  not 
be  recoverable  on  the  principal  sums  of  the  items,  if  the 
claims  were  to  be  put  in  suit  against  the  bankrupt.  The 
claim  merely  is,  that  interest  on  a  matured  debt  cannot 
be  included  in  the  amount  proved  against  the  bankrupt's 
estate.  The  nineteenth  section  of  the  Bankruptcy  Act 
provides,  '*  that  all  debts  due  and  payable  from  the  bank- 
rupt at  the  time  of  the  adjudication  of  bankruptcy,  and 
all  debts  then  existing  but  not  payable  until  a  future  day, 
a  rebate  of  interest  being  made  when  no  interest  is  pay- 
able by  the  terms  of  the  contract,  may  be  proved  against 
the  estate  of  the  bankrupt."  Under  this  provision,  when 
a  debt  is  in  existence  at  the  time  of  the  adjudication  of 
bankruptcy,  but  is  not  payable  until  afterwards,  and  the 
debt  is  one  not  bearing  interest  or  not  running  with  in- 
terest, that  is,  is  one  on  which,  when  it  becomes  payable, 
there  will  be  payable  merely  the  amount  of  the  debt, 
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without  an  additional  sum  for  interest,  in  sucli  case,  the 
debt  may  be  proved  for  the  amount  of  its  worth  or  value  at 
the  time  of  the  adjudication  of  bankruptcy,  which  worth 
or  value  is  to  be  arrived  at,  by  deducting  from  the  amount 
of  the  debt  the  amount  of  the  interest  on  it,  from  the 
time  of  the  adjudication  of  the  bankruptcy  until  the  time 
it  becomes  payable.  The  time  of  the  adjudication  of  bank 
ruptcy  is  taken,  by  the  statute,  as  the  decisive  time.  The 
debt  must  exist  at  that  time  or  it  cannot  be  proved.  If 
it  is  created  afterwards  it  cannot  be  proved.  If  it  exists 
then,  but  is  not  payable  till  afterwards,  and  is  not  a  debt 
running  with  interest,  that  is,  if,  for  instance,  it  is  a  pro- 
missory note  for  so  many  dollars,  given  before  the  adju- 
dication of  bankruptcy,  but  not  maturing  till  afterwards, 
then  a  rebate  must  be  made  from  its  amount,  of  the  in- 
terest on  that  amount,  from  the  time  of  the  adjudication 
of  bankruptcy  to  the  time  of  the  maturity  of  the  note. 
It  is  equally  clear  that,  where  the  debt  is  one,  not  only  in 
existence  at  the  time  of  the  adjudication  of  bankruptcy, 
but  payable  before  that  time,  and  running  with  interest, 
by  its  terms  or  character,  so  that  the  obligation  of  the 
debtor  in  regard  to  the  debt  will  not  be  wholly  discharged 
without  payment  of  such  interest  as  well  as  the  principal, 
the  statute  intends  that  the  debt  shall  be  proved  for  the 
amount  of  the  principal  and  of  the  interest  thereon  to 
the  time  of  the  adjudication  of  bankruptcy.  In  the  pres- 
ent case,  as  the  items  composing  the  claim  were  all  of 
them  due  and  payable  by  the  bankrupt  at  the  time  of 
the  adjudication  of  bankruptcy,  and,  as  interest  was  run- 
ning on  all  of  them  at  that  time,  it  was  proper  for  the 
creditors  to  include,  in  the  amount  proved,  interest  to 
that  time.  Interest  was  included  to  August  7th,  1867. 
Whether  that  was  the  time  of  the  adjudication  of  bank- 
ruptcy is  not  stated  in  the  certificate.  If,  inadvertently, 
the  interest  has  been  computed  for  a  wrong  period,  the 
register  has,  in  the  proof  of  debt,  the  means  of  correct- 
ing the  error,  and  should  allow  the  interest  for  the  proper 
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period.  By  taking  the  time  of  the  abjudication  of  bank- 
ruptcy as  the  time  for  stating  the  then  present  worth  or 
value  of  the  various  debts  proved,  equal  and  exact  justice 
is  done  to  all  creditors  whose  debts  exist  at  that  time, 
although  they  may  have  been  or  may  be  payable  at  var- 
ious times,  and  may  carry  different  rates  of  interest. 

The  objection  taken  by  the  bankrupt  in  regard  to  the 
draft  for  $6,706.29,  consists  of  two  branches.  (1.)  A  claim 
that  the  consideration  of  the  draft  has  entirely  failed, 
and,  consequently,  that  nothing  is  due  on  the  draft ;  (2.) 
A  claim  that  Pope  &  Oo.  are  indebted  to  the  bankrupt 
in  an  unliquidated  sum  of  money,  for  damages  for  breach 
of  contract,  and  that  such  sum  must  be  set  off  against 
that  i)ortion  of  the  claim  of  Pope  &  Oo.  which  is  in  open 
account. 

As  regards  the  first  branch,  the  twenty-third  section 
provides  that,  "  when  a  claim  is  presented  for  proof  before 
the  election  of  the  assignee,  and  the  judge  entertains 
doubts  of  its  validity  or  of  the  rights  of  the  creditor  to 
prove  it,  and  is  of  opinion  that  such  validity  or  right 
ought  to  be  investigated  by  the  assignee,  he  may  post- 
pone the  proof  of  the  claim  until  the  assignee  is  chosen." 
The  sixth  rule  of  this  court  pro\ides  that,  **  if  the  regis- 
ter entertains  doubts  of  the  validity  of  any  claim,  or  of 
the  right  of  a  creditor  to  prove  it,  and  is  of  opinion  that 
such  validity  or  right  ought  to  be  investigated  by  the 
assignee,  he  may  postpone  proof  of  the  claim  until  the 
assignee  is  chosen."  The  twenty-second  section  of  the 
Act  provides,  that  "  the  court  may,  on  the  application  of 
the  assignee,  or  of  any  creditor,  or  of  the  bankrupt,  or 
without  any  application,  examine  upon  oath  the  bank- 
rupt, or  any  person  tendering,  or  who  has  made,  proof  of 
claims,  and  may  summon  any  person  capable  of  giving 
evidence  concerning  such  proof,  or  concerning  the  debt 
sought  to  be  proved,  and  shall  reject  all  claims  not  duly 
proved,  or  where  the  proof  shows  the  claim  to  be  founded 
in  fraud,  illegality,  or  mistake."    Under  the  fourth  sec- 
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tion  of  the  Act,  and  the  fifth  rale  of  the  "  General  Orders 
in  Bankruptcy,"  the  register  has  power  to  take  this  evi- 
dence, in  regard  to  a  debt  or  claim  proved  or  sought  to  be 
proved.  Now,  in  this  case,  it  appears  that  the  bankrupt 
offered  himself  for  examination,  to  show  that  the  consid- 
eration of  the  draft  had  entirely  failed ;  and  I  under- 
stand, from  the  certificate,  that  the  register  refused  to 
receive  evidence  on  the  question  of  the  failure  of  the 
consideration  of  the  draft.  In  this  the  register  erred. 
The  purport  of  the  twenty-third  section  is,  that  it  is  the 
duty  of  the  register,  when  he  entertains*  doubts  of  the 
validity  of  a  claim  or  of  the  right  of  a  creditor  to  prove 
it,  and  is  of  opinion  that  such  validity  or  right  ought  to 
be  investigated  by  the  assignee,  to  postpone  the  proof 
of  the  claim  until  the  assignee  is  chosen.  When  a  ques- 
tion is  raised  as  to  the  validity  of  a  claim,  and  evidence 
is  offered  in  regard  to  it,  it  is  impossible  for  the  register 
to  come  to  a  proper  conclusion  as  to  whether  proof  of 
the  claim  should  be  postponed,  without  hearing  the  evi* 
dence  offered,  and  then,  if  necessary,  going  on  to  exer- 
cise the  power  of  investigation  conferred  by  the  twenty- 
second  section.  The  register  ought,  therefore,  before 
proceeding  further  in  the  case,  to  investigate  the  ques- 
tion raised  as  to  the  consideration  of  the  draft,  and 
not  allow  the  draft  as  a  debt,  merely  because  the  creditor 
has  sworn  to  it,  if  evidence  is  offered  to  impugn  it. 

In  regard  to  the  claim  for  damages  set  up  and  claimed 
as  a  set-off  against  the  open  account,  it  ought,  according 
to  form  three,  in  schedule  A  to  the  petition,  to  have  been 
stated  in  the  bankrupt's  schedule  of  property.  The 
claim  is  an  asset  of  the  bankrupt,  of  which  the  assignee, 
when  appointed,  will  take  cognizance,  and  it  is  not  a 
claim  which  can,  at  this  stage  of  the  proceedings,  be 
used  by  way  of  set  off  against  any  part  of  the  claims  of 
Pope  &  Oo.  It  is  a  wholly  unliquidated  claim,  and  its 
amount  cannot  now  be  arrived  at.  When  it  is  put  into 
the  shape  of  a  debt  against  Poi)e  &  Co.,  it  may,  perhaps, 
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then  fall  within  the  purview  of  section  twenty  of  the 
Act,  which  provides,  "that,  in  all  cases  of  mutual  debts 
or  mutual  credits  between  the  parties,  the  account  be- 
tween them  shall  be  stated,  and  one  debt  set  off  against 
the  other,  and  the  balance  only  shall  be  allowed  or  paid," 
It  is  a  claim  which  must  be  wholly  disregarded  in  the 
proceedings  for  the  choice  of  an  assignee. 


AUGUST,  186Y. 


ABOUT    25,000    GALLONS    OF    DISTILLED 
SPIRITS,  &o. 

Intormbr's  Right  ukdsb  Revenue  Laws. — ^Whbn  it  Vests  and  by 
WHAT  Law  it  is  Determined. — Opening  a  Decree. 

Where  a  proceeding  was  oommenced  to  forfeit  property  nnder  the  Internal  Reyenne 
law8»  and  the  claimant  consented  to  its  condemnation,  the  valne  of  certain  por- 
tions being  paid  into  court  and  those  portions  released,  and  a  decree  of  for- 
feiture against  the  whole  was  entered,  and  that  decree  was  set  aside  by  the 
court,  on  application  of  the  claimant,  and  he  came  in  to  defend,  but,  at  a  subse- 
quent date,  a  decree  of  forfeiture  was  again  entered,  under  which  the  property 
in  custody  was  sold,  and  its  proceeds,  together  with  the  amount  previously  paid 
in,  were  held  for  distribution,  and  the  informer  claimed  to  be  entitled  to  share 
according  to  the  proyisions  of  the  law  ei^isting  at  the  time  he  gaye  the  informa- 
tion: 

Held,  That,  under  the  Reyenue  laws,  the  right  of  the  informer  becomes  yested  only 
when  the  money  representing  the  forfeited  property  is  paid  oyer  and  is  ready 
for  distribution. 

That  until  then  his  right  is  liable  to  be  diyested  by  the  act  of  the  Goyemment. 

That  §  9  of  the  Act  of  July  ISth,  1866,  as  to  the  time  when  the  informer's  right  be- 
comes yested,  is  merely  declaratory  of  the  law. 

That  the  court  had  the  right  to  set  aside  the  first  decree,  without  the  informer's 
consent 

That  the  money  paid  into  court  was  neyer  ready  for  distribution  until  the  second 
decree  of  forfeiture. 

That  the  amount  of  the  informer's  share  must  be  determined  by  the  law  as  it 
stood  at  the  time  of  the  final  decree  of  forfeiture,  and  not  as  it  stood  at  the  time 
of  the  first  decree. 
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This  suit  was  cominenced  March  3d,  1866,  by  informa- 
tion praying  the  forfeiture  of  certain  property  for  a  vio- 
lation of  the  Internal  Bevenne  \slwb.  On  the  same  day, 
James  A.  Dorman  put  in  a  claim  to  the  property,  and 
consented  in  open  court  to  the  condemnation  of  the  dis- 
tilled spirits  proceeded  against,  and  to  the  appointment 
of  appraisers  of  the  other  property  libelled,  with  a  view 
to  the  payment  into  court  of  its  appraised  valae  in  lieu 
of  its  sale  on  condemnation,  its  forfeiting  being  also  con- 
sented to,  and  an  order  to  that  effect  was  entered.  The 
report  of  the  appraisers,  filed  on  the  6th  of  March,  1866, 
appraised  the  value  of  all  the  i)roperty,  except  the  dis- 
tilled spirits,  at  $18,000.  Among  this  property  was  5,000 
bushels  of  horse  feed,  appraised  at  $3,000.  On  the  10th 
of  March,  1866,  the  claimant  paid  into  the  registry  of  the 
court  $15,000,  as  the  appraised  value  of  all  the  property 
except  the  horse  feed  and  the  distilled  spirits,  and  after- 
wards, on  the  same  day,  a  decree  was  entered,  by  consent 
of  the  claimant,  releasing  and  discharging  from  custody 
the  horse  feed,  and  discontinuing  this  action  as  to  the 
same,  and  condemning  the  spirits  and  the  rest  of  the 
property  (except  the  horse  feed),  and  the  proceeds  so  paid 
into  court,  and  ordering  the  sale  of  the  spirits,  and  di- 
recting the  clerk  to  retain  the  x^roceeds  of  such  sale  and 
the  $15,000,  to  await  the  further  order  of  the  com-t.  On 
the  same  day,  an  order  was  entered  discharging  from  cus- 
tody, and  delivering  to  the  claimant,  all  the  property  pro- 
ceeded against  except  the  spirits.  On  the  26th  of  April, 
1866.  this  court,  upon  affidavits  and  the  motion  of  the 
claimant,  the  United  States  not  resisting  the  motion, 
made  an  order  that  the  proceedings  as  to  the  horse  feed 
stand,  and  that  the  decree  of  March  10th,  1866,  as  to  the 
condemnation  and  forfeiture  of  the  spirits,  be  vacated, 
and  the  writ  of  sale  as  to  the  same  be  set  aside  (the  same 
not  having  been  yet  sold),  and  that  the  spirits  remain 
subject  to  the  further  order  of  the  court,  and  that  the 
proceedings  under  which  the  sum  of  $15,000,  as  the  ap- 
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praised  value  of  the  rest  of  the  property,  was  paid  into 
the  registry  of  the  court  stand,  the  proceeds  to  remain 
in  court  to  abide  its  further  order,  and  that  the  condem- 
nation and  forfeiture  of  the  proi)erty  represented  by  the 
$15,000  be  vacated,  and  that  the  claimant  have  leave  to 
defend  and  answer,  and  that  the  cause  stand  for  trial  at 
the  May  Term,  1866.  On  the  2d  of  May,  1866,  Dorman 
filed  his  answer,  denying  all  the  allegations  of  the  infor- 
mation. On  the  17th  of  December,  1866,  a  decree  was  en- 
tered, by  consent  of  the  claimant,  that  the  spirits,  and  the 
$15,000  so  in  the  registry  of  the  court,  be  condemned  as 
forfeited  to  the  United  States,  and  that  a  writ  of  sale  be 
issued,  and  that  the  marshal  pay  the  proceeds  into  the 
registry  of  the  court,  to  abide  the  further  order  and  de- 
cree of  the  court  thereon.  A  writ  for  the  sale  of  the 
spirits  was  issued,  and,  on  the  16th  of  January,  1867,  the 
marshal  returned  the  writ,  and  paid  into  the  registry  of 
the  court  $43,832  31,  as  the  proceeds  of  the  sale,  after 
deducting  the  marshal's  costs  and  disbursements,  which 
amoimted  to  $3,233  64,  the  gross  proceeds  of  the  sale 
having  been  $47,065  95.  The  commissions  of  the  district 
attorney  were  taxed  at  two  per  cent,  on  $62,065  95, 
that  is,  two  per  cent,  on  the  gross  proceeds  includ- 
ing the  $15,000,  and  amoimted  to  $1,241  32.  The 
costs  of  the  clerk  of  the  court  were  $644  52.  This 
left  in  the  registry  of  the  court  $56,946  47,  as  net  pro- 
ceeds. On  the  11th  of  March,  1867,  the  court  made  an 
order,  referring  it  to  Commissioner  Betts  to  ascertain  and 
report  who  was  the  informer  herein,  and  on  whose  infor- 
mation the  condemnation  herein  took  place,  and  when 
such  information  was  given,  and  what  decrees  of  for- 
feiture had  been  entered  herein,  and  when  such  decrees 
were  entered,  and  how  much  had  been  realized  under  said 
decrees,  and  what  number  of  gallons  of  spirits  were  made 
or  run  off  after  the  seizure,  and  what  the  amount  of  tax  on 
such  spirits  was,  and  to  what  share  of  the  proceeds  the 
informer  was  entitled,  under  any  and  all  Acts  of  Congress^ 

24 
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all  questions  of  law  as  to  what  Acts  of  Congress  said  in- 
former was  entitled  to  claim  under,  and  all  other  ques- 
tions of  law,  to  be  reserved  until  the  coming  in  of  the 
report,  and  such  questions  of  law  to  be  passed  upon  by 
the  court.  On  the  5th  of  June,  1867,  the  commissioner 
filed  his  rei)ort.  He  reported  that  Benjamin  A.  Mc- 
Donald waa  the  informer  herein,  and  the  person  on  whose 
information  the  condemnation  herein  took  place,  and 
that  such  information  was  given  on  the  15th  of  February, 
1866.  He  also  reported  the  facts  as  to  the  entry  of  the 
decree  of  March  10th,  1866,  and  of  the  order  of  April 
26th,  1866,  and  of  the  decree  of  December  17th,  1866, 
as  they  are  above  set  forth.  He  also  reported  that  Mc- 
Donald did  not  consent  to  the  order  of  April  26th,  1866 ; 
tliat  the  cause  was  postponed,  at  the  May  Term,  1866,  on 
the  application  of  the  United  States,  on  account  of  the 
absence  of  a  witness ;  that  the  basis  of  the  decree  of 
December  17th,  1866,  was  a  default  duly  taken  in  favor 
of  the  United  States,  at  the  December  Term,  1866;  that, 
of  the  amount  realized  under  the  decree,  there  remained 
in  the  registry  of  the  court  the  sum  of  $56,946  50 ;  that, 
after  the  seizure  of  the  distillery  and  property,  12,000 
bushels  of  the  grain  seized  were  run  off,  at  the  request  of 
the  claimant,  and  4,200  gallons  of  spirits  were  the  result, 
and  that  was  added  to  the  other  spirits,  and  what  re- 
mained of  the  same  was  sold  with  the  rest  of  said  spirits ; 
that  the  amount  of  tax  on  said  4,200  gallons  was  $2  per 
gallon,  making  in  all  $8,400 ;  that  the  informer  was  en- 
titled, under  the  different  Acts  of  Congress,  to  the  follow- 
ing shares,  accordingly  as  the  court  should  determine  un- 
der which  of  said  Acts  the  informer  was  entitled  to  share, 
namely  :  (1.)  If  the  informer's  share  were  to  be  paid,  as 
to  the  entire  proceeds,  under  the  Act  of  July  13th,  1866, 
his  share  would  be  $5,000.  (2.)  If  the  informer's  share 
were  to  be  paid,  as  to  the  $15,000  paid  into  the  registry  of 
the  court,  March  10th,  1866,  according  to  the  Act  then 
in  force,  and,  as  to  the  residue  of  the  proceeds,  according 
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to  the  Act  of  July  13th,  1866,  his  share  would  be  one-half 
of  the  $15,000,  or  $7,500,  and  $5,000  of  the  residue,  mak- 
ing a  total  of  $12, 500.  (3.)  If  the  informer  were  to  be  paid, 
as  to  the  entire  proceeds,  under  the  Act  in  force  at  the 
time  of  the  seizure,  then  the  informer's  one-half  of  the 
entire  proceeds  would  be  $25,473  25.  The  United  States 
excepted  to  the  report  in  these  particulars :  (1.)  To  so 
much  as  stated  that  McDonald  did  not  consent  to  the 
order  of  April  26th,  1866.  (2.)  To  all  that  portion  of  the 
report  which  referred  to  the  amount  to  which  the  informer 
was  entitled,  which  was  included  under  the  third  head  in 
the  report  on  that  subject.  The  case  came  up  for  hearing 
on  the  report  and  the  exceptions,  and  on  the  questions 
of  law  reserved  in  the  order  of  March  11th,  1867. 

For  the  United  States,  S.  O.  Courtney^  U.  S.  District 
Attorney. 

For  McDonald,  C.  Donohue. 

Blatchford,  J.  The  first  exception  is  allowed,  and 
the  second  exception  is  disallowed. 

The  main  question  arising  on  the  facts  in  this  case  is 
as  to  the  share  of  the  proceeds  to  which  McDonald  is 
entitled.  This  depends  on  the  question  as  to  when  his 
right  to  a  share  in  such  proceeds  became  vested  in  him. 
If  such  right  became  vested  when  the  information  was 
given  by  the  informer  which  led  to  the  seizure,  the 
amount  of  his  share  must  be  determined  by  the  law  then 
in  force.  If  such  right  became  vested  only  by  judgment 
and  payment  of  the  forfeiture  thereunder,  then  the 
amount  of  his  share  must  be  determined  by  the  law  in 
force  at  the  time  of  such  payment.  By  section  41  of  the 
Internal  Revenue  Act  of  June  30th,  1864,  and  section 
179  of  the  same  Act,  as  amended  by  section  1  of  the  Act 
of  March  3d,  1865,  which  was  the  law  in  force  at  the  time 
the  information  was  given  by  the  informer,  the  informer 
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was  entitled  to  a  moiety  of  the  forfeiture,  on  distribution. 
By  section  9  of  the  Act  of  July  13th,  1866,  which  took 
effect  August  1st,  1866,  the  law  was  amended,  so  as  to 
give  to  the  informer  such  share  as  the  Secretary  of  the 
Treasury  should,  by  general  regulations,  provide,  not 
exceeding  one  moiety,  nor  more  than  $5,000  in  any  one 
case.  Under  this  amendment  and  the  regulations  made 
thereunder,  the  share  of  the  informer  in  this  case  would 
be  $5,000.  Section  9  of  the  Act  of  July  13th,  1866,  also 
provides  as  follows:  "It  is  hereby  declared  to  be  the 
true  intent  and  meaning  of  the  present  and  all  previous 
provisions  of  Inteimal  Revenue  laws,  granting  shares  to 
informers,  that  no  right  accrues  to  or  is  vested  in  any 
informer,  in  any  case,  until  the  fine,  penalty,  or  forfeiture 
in  such  case  is  fixed  by  judgment  or  compromise,  and  the 
amount  or  proceeds  shall  have  been  paid,  when  the  in- 
former shall  become  entitled  to  his  legal  share  of  the  sum 
adjudged  or  agreed  upon  and  received." 

The  informer  claims  that  his  share  of  the  proceeds  in 
this  case  is  to  be  determined  by  the  law  which  was  in 
force  when  he  gave  the  information  which  led  to  the 
seizure ;  that,  imder  that  law,  he  is  entitled  to  one-half  of 
the  proceeds  of  the  forfeiture ;  that  his  right  vested  at 
the  time  he  gave  the  information,  subject  to  the  result 
of  a  suit ;  that  the  decree  relates  back  to  the  time  of  the 
seizure ;  and  that,  after  the  decree  of  forfeiture  in  March, 
1866,  no  subsequent  consent  of  the  United  States  open- 
ing the  decree  could  change  the  vested  rights  of  the 
informer. 

It  has  been  uniformly  held,  under  all  Revenue  laws, 
that  the  title  of  the  seizor  or  informer  is  liable  to  be 
divested  by  the  Government,  until  the  money  is  actually 
paid  over  for  distribution.  {Opinion  of  Attorney-Oeneral 
Berrienj  Opinions  of  Attomeys-Genendj  vol.  2,  p.  331 ; 
United  States  v.  Morris,  10  Wheaimiy  290;  Norris  v. 
Crocker,  13  Howard,  440.)  When  the  money  represent- 
ing the  forfeited  property  is  actually  paid  over  and  is 
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ready  for  distribution,  then,  and  then  only,  does  the  in- 
terest of  the  informer  become  vested  in  the  money.  In 
this  particular,  the  special  provision,  before  cited,  in  sec- 
tion nine  of  the  Act  of  July  13th,  1866,  as  to  the  time 
when  a  right  accrues  to  or  is  vested  in  an  informer,  is 
merely  declaratory  of  what  the  general  law  was  before 
that  provision  was  enacted.  Until  the  money  is  paid 
over  for  distribution,  the  United  States  have  complete 
control  over  the  suit  brought  to  enforce  the  forfeiture, 
and  over  the  forfeiture  itself.  They  can  remit  the  for- 
feiture and  control  the  suit,  at  their  pleasure.  The  suit 
is,  by  law,  brought  in  the  name  of  the  United  States,  and 
there  is  nothing  in  the  statutes  applicable  to  this  case, 
through  which  alone  the  informer  acquires  a  right  to  any 
share  at  any  time,  to  indicate  that  Congress  did  not  in- 
tend that  the  United  States,  as  magister  litiSj  should  exer- 
cise complete  control  over  the  suit  and  its  management, 
until  the  proceeds  of  the  forfeiture  should  be  ready  for 
distribution. 

In  the  present  case,  although  the  $15,000  were  paid 
into  court  before  the  entering  of  the  decree  of  March 
10th,  1866,  yet  it  was  i)aid  in  merely  as  representing  the 
property  of  which  it  was  the  appraised  value ;  and  then 
the  decree  of  March  10th,  1866  was  entered,  condemning 
the  spirits  and  the  $15,000  as  forfeited  to  the  United 
States,  and  ordering  a  writ  of  sale,  and  further  order- 
ing that,  on  the  return  of  the  writ,  the  clerk  retain 
the  proceeds,  together  with  the  $15,000,  to  await  the  fur- 
ther order  of  the  court.  The  writ  of  sale  was  issued,  but, 
before  it  was  executed  as  to  the  spirits,  it  was  set  aside, 
by  the  order  of  April  26th,  1866.  The  $15,000,  although 
in  court,  cannot  be  regarded  as  having  been  ready  for 
distribution,  any  more  than  if  it  had  been  in  the  shape  of 
the  property  which  it  represented,  or  as  having  been  be- 
yond the  control  of  the  court,  so  far  as  respected  any 
vested  right  of  the  informer  in  it.  Then  came  the  order 
of  April  26th,  1866,  setting  aside  the  flsrt  decree  and 
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opening  the  whole  matter.  This  decree  the  court  had  a 
right  to  make,  without  the  consent  of  the  informer.  The 
result  is,  that  the  case  stands  wholly  on  the  decree  of 
December  17th,  1866,  and  the  informer  is  entitled  only 
to  such  share  as  is  given  to  him  by  the  Act  of  July  13th, 
1866,  and  the  Treasury  regulations  made  thereunder,  as 
respects  the  $15,000,  as  well  as  the  proceeds  of  the  spirits, 
and  that  he  is  entitled  to  only  the  sum  of  $5,000.* 


AUGUST,  1867. 

ONE  STILL,    BOILEE,   &c.,   TOUND   AT  56TH 
STEEET,  NEAE  7TH  AVENUE. 

Informer's  Share. — ^Percentage  on  Gross  Amount. 

Under  §  179  of  the  Internal  Reyenue  Act  of  Jane  80th,  1864,  as  amended  by 
the  Act  of  July  13th,  1866,  and  the  regulations  of  the  Secretary  of  the  Treas- 
ury of  August  4th,  1866,  the  amount  of  an  informer's  percentage  is  to  be 
calculated  upon  the  gross  proceeds  of  the  forfeiture,  without  deducting  the 
costs. 

Blatchpord,  J.  In  this  case,  William  H.  Craig  was 
the  person  who  first  informed  of  the  cause,  matter,  and 
thing  whereby  the  forfeiture  of  the  property  proceeded 
against  and  condemned  in  this  suit  was  incurred.  The 
condemnation  was  by  default.  The  informer  now  asks 
the  court  to  decree,  that  he  is  entitled  to  have  the  share  or 
percentage  of  such  forfeiture,  to  which,  as  such  person, 
he  is  entitled,  computed  on  the  whole  or  gross  amount 
of  the  proceeds  of  the  sale  of  the  property. 

By  section  one  hundred  and  seventy-nine  of  the 
Internal  Eevenue  Act  of  June   30th,    1864    (13  TJ.  8. 

*  This  decisi  n  was  affirmed  by  the  Circuit  Court,  on  appeal 
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Stat,  at  Large,  305),  as  amended  by  the  Act  of  July 
13th,  1866  (14  M,  145),  it  is  provided,  that  "all  fines, 
penalties,  and  forfeitures  which  may  be  imposed  or 
incurred,  shall  and  may  be  sued  for  and  recovered, 
where  not  otherwise  provided,  in  the  name  of  the 
United  States .  *  *  *  and,  where  not  otherwise 
provided  for,  such  share  as  the  Secretary  of  the  Treasury 
shall,  by  general  regulations,  provide,  not  exceeding  one 
moiety,  nor  more  than  five  thousand  dollars  in  any  one 
case, "shall  be  to  the  use  of  the  person,  to  be  ascertained 
by  the  court  which  shall  have  imposed  or  decreed  any 
such  fine,  i)enalty,  or  forfeiture,  who  shall  first  inform  of 
the  cause,  matter,  or  thing  whereby  such  fine,  penalty, 
or  forfeiture  shall  have  been  incurred."  In  pursuance  of 
this  provision,  the  Secretary  of  the  Treasury  issued  Cir- 
cular Instructions,  dated  August  14th,  1866,  which  are 
still  in  force,  wherein,  after  reciting  the  language  of  the 
Act  of  July  13th,  1866,  he  says  :  **  Under  the  authority 
here  conferred,  the  following  schedule  of  informers' 
shares  is  hereby  prescribed  :  Of  the  first  five  hundred 
dollars  of  any  penalty,  the  informer  shall  receive  fifty 
per  cent. ;  of  the  next  fifteen  hundred  dollars,  forty  per 
cent.",  &c.,  &c.  The  Secretary  then  says :  **  Thus,  if  the 
penalty  is  five  hundred  dollars,  the  informer  will  receive 
two  hundred  and  fifty  dollars  ;  if  one  thousand  dollars, 
four  hundred  and  fifty  dollars  ;  if  two  thousand  dollars, 
eight  hundred  and  fifty  dollars,"  &c.,  &c.  These  regu- 
lations are  still  in  force,  and  it  is  not  disputed  that  they 
are  applicable  to  the  present  case.  But  it  is  contended, 
on  the  part  of  the  Government,  that  it  is  the  meaning  of 
the  statute,  that  the  informer's  share,  whatever  it  may  be, 
shall  be  estimated  on  the  sum  actually  received  ly  tlie 
Qovernment;  that,  until  recently,  the  marshal,  on  the  sale 
of  forfeited  property,  i)aid  its  proceeds  into  the  registry 
of  the  court,  and  the  clerk  then  i)aid,  out  of  such  pro- 
ceeds, the  costs  and  exi)enses  of  the  suit,  and  paid  over 
the  remainder  to  the  collector  of  Internal  Eevenue,  for 
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diBtribntion  ;  that,  in  such  case,  the  sum  received  hy  ike 
Oiwemmeni  was  the  sum  received  by  the  collector,  and 
not  the  sum  paid  into  the  registry  of  the  court,  the  clerk 
receiving  the  money  from  the  marshal,  not  as  the  agent 
of  the  United  States,  bnt  as  the  officer  of  the  court;  that 
where,  as  now,  the  practice  is  for  the  clerk  to  pay  the  in- 
former's share  directly  to  him,  and  the  balance  directly 
to  the  proper  Government  officer,  (he  Chvemment  does 
not,  any  more  than  in  the  other  case,  receive  that  por- 
tion of  the  proceeds  which  has  been  consumed  in  the 
payment  of  costs ;  that  this  view  is  supported  by  the 
decision  made  by  Judge  Benedict,  in  the  case,  in  the 
Eastern  District  of  New  York,  of  The  United  Stales  v. 
Seven  large  fermenting  Vubs^  who,  while  holding  that,  under 
the  statute  and  the  general  regulations  made  by  the 
Treasury  Department,  the  percentage  of  the  informer  is 
to  be  calculated  upon  the  gross  proceeds  of  the  forfeited 
property,  also  held,  that  the  costs  of  the  proceedings, 
through  which  the  fund  in  court  is  realized,  are  a  charge 
upon  the  whole  fund^  and  must,  in  the  distribution,  be 
paid  out  of  the  proceeds  of  sale,  before  the  share  of  the 
informer  can  be  distributed  to  him ;  that,  in  this  view,  the 
Chvemment  cannot  be  said,  in  any  proper  sense,  to  receive 
the  costs,  so  as  to  distribute  a  portion  of  them  to  the  in- 
former ;  and  that  the  informer  has  nothing  to  do  with 
anything  but  what  the  Chvemment  actually  receives. 

This  whole  argument  on  the  part  of  the  Government  is 
based  on  a  fallacy.  The  share  given  to  the  informer  by 
the  statute,  is  such  share  of  the  fine,  penalty,  or  forfeiture, 
whether  it  is  recovered  with  or  without  judgment  or 
decree  (but  not  exceeding  one  moiety,  nor  more  than  five 
thousand  dollars  in  any  one  case),  as  the  Secretary  of  the 
Treasury  shall  prescribe  by  general  regulations.  The 
statute  confides  the  whole  matter  of  the  amouiit  of  the 
informer's  share  to  the  discretion  of  the  Secretary,  to  be 
exercised  by  general  regulations,  subject  to  the  limita- 
tion fixed  by  the  statute.    In  the  case  of  a  fine,  penalty, 


SOUTHERN  DISTRICT  OF  NEW  YORK.  377 

One  Still,  Boiler,  (fee.  Found  at  6dth  Street,  near  1th  Avenue. 

or  forfeiture  recovered  by  suit,  the  statute  requires  that 
the  court  decreeing  the  recovery  shall  ascertain  who  was 
the  first  informer ;  and,  in  the  case  of  any  sum  paid  with- 
out suit,  or  before  judgment,  in  lieu  of  fine,  penalty,  or 
forfeiture,  the  statute  requires  the  Secretary  to  deter- 
mine, under  general  regulations  to  be  made  by  him,  who 
was  the  first  informer.  The  first  informer  is  defined  by 
the  statute  to  be  the  person  who  first  informed  of  the 
cause,  matter,  or  thing,  whereby  the  fine,  penalty,  or  for- 
feiture was  incurred.  That  person  is  the  person  declared 
by  the  statute  to  be  entitled  to  the  share  so  to  be  pre- 
scribed by  the  Secretary,  by  general  regulations.*  The 
statute  contemplates  that  the  general  regulations  shall 
assign  to  an  informer  one  and  the  same  share  of  a  fine, 
penalty,  or  forfeiture,  whether  it  is  recovered  by  suit,  or 
whether  a  sum  is  paid  in  lieu  of  it,  by  way  of  compro- 
mise ;  and  the  Secretary  has  so  interpreted  the  law.  The 
shares  he  prescribes  are  for  shares  of  all  proceeds  and 
moneys,  whether  recovered  by  judgment  or  paid  without 
suit  or  before  judgment,  and  are  applicable  to  all  fines, 
all  penalties,  and  all  forfeitures  incurred  under  the 
internal  revenue  laws.  The  fallacy  of  the  view  taken  by 
the  Government,  is  in  the  idea  that,  under  the  statute 
or  the  general  regulations,  the  informer's  share  is  to  be 
estimated  on  the  sum  received  iy  the  Government.  There 
is,  in  the  first  place,  nothing  in  the  statute  to  uphold  this 
view.  That  portion  of  the  section  which  speaks  of  the 
vesting  of  a  right  in  the  informer,  has  reference  solely 
to  the  time  when  the  right  shall  vest  in  the  informer,  and 
says  that  no  right  shall  accrue  to  or  be  vested  in  the 
informer  until  the  fine,  penalty,  or  forfeiture  is  fixed  by 
judgment  or  compromise,  and  the  proceeds  or  amount 
shall  have  been  paid,  and  that  then  the  informer  shall 
become  entitled  to  his  legal  share  of  the  sum  adjudged, 
or  agreed  upon,  and  received.  There  is  nothing  in  this 
provision  which  necessarily  restricts  the  informer's  share 
to  a  share  of  the  proceeds  or  amount  paid  to  or  received 
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by  the  Government.  The  provision  has  no  reference  to 
amount,  but  concerns  only  the  question  of  time,  and  was 
intended  to  guard  against  all  claim  by  an  informer  to  a 
vested  right  in  a  fine,  penalty,  or  forfeiture  incurred. 
Nor,  in  any  view,  can  the  word  paid,  or  the  word 
received,  in  this  provision,  mean  paid  to  the  Government,  or 
received  hy  the  Government.  The  provision,  so  far  as  the 
import  of  the  words  paid  and  received  is  concerned, 
means,  that  until,  in  the  case  of  a  recovery  by  judgment, 
the  fine,  penalty,  or  forfeiture  is  fixed  by  the  judgment, 
and  the  amount  or  proceeds  shall  have  been  paid  there- 
under; and  until,  in  the  case  of  the  payment  of  a  sum 
without  suit  or  before  judgment,  in  lieu  of  fine,  penalty, 
or  forfeiture,  the  sum  is  fixed  by  compromise  and  paid, 
the  informer  shall  have  no  right,  or  title  or  vested  inter- 
est to  or  in  any  share  of  it.  The  words  paid  and  received 
have  no  reference  whatever  to  the  payment  to,  or  the 
receipt  by,  the  Government  of  its  share  of  the  amount  or 
proceeds  of  the  recovery,  or  of  its  share  of  the  simi  paid 
by  way  of  compromise.  In  the  present  case,  under  the 
decree  of  condemnation,  the  right  of  the  informer  did 
not  vest  until  the  payment  to  the  marshal  of  the  pro- 
ceeds of  the  sale  of  the  condemned  property,  but,  when 
those  proceeds  were  paid  to  the  marshal,  then  the  in- 
former became  entitled  to  his  legal  share  of  those  pro- 
ceeds. That  share  is  a  percentage,  to  be  calculated, 
according  to  the  general  regulations,  on  the  gross  amount 
of  the  proceeds  so  paid  to  the  marshal.  Those  gross  pro- 
ceeds are  the  forfeiture,  or,  in  other  words,  the  property 
condemned  as  forfeited,  and  ordered  by  the  decree  to  be 
sold  by  the  marshal ;  and  the  general  regulations  give  to 
the  informer,  as  his  share,  a  percentage  to  be  calculated 
on  the  amount  of  the  forfeiture,  that  is,  on  the  amount 
of  the  gross  proceeds  of  the  sale  of  the  property  con- 
demned as  forfeited.  If  any  interi)retation  were  to  be 
given  to  the  provision  of  the  statute  which  says  that  the 
informer  shall  be  entitled  to  his  legal  share  of  the  sum 


SOUTHERN  DISTRICT  OF  NEW  YORK.  379 

One  Still,  Boiler,  &c.,  Found  at  66lh  Street,  near  7th  Avenne. 

adjudged,  or  agreed  upon,  and  received,  as  in  any  way 
defining  the  amount  of  the  share,  such  interpretation 
would  be,  that  the  informer  is  entitled  to  a  share  of  the 
sum  adjudged,  or  the  proceeds  of  the  property  ad- 
judged, to  be  the  forfeiture,  or  the  sum  agreed  upon  in 
lieu  of  the  forfeiture,  and  received,  and  thus  to  a  share, 
in  the  present  case,  of  the  gross  proceeds  of  the  sale  of 
the  property  condemned  as  forfeited.  But  the  whole 
question  of  the  amount  of  the  share,  within  the  limits 
fixed  by  the  statute,  is  left  to  the  Secretary.  He  may, 
by  general  regulations,  make  it  greater  or  less.  He 
might  have  followed  the  example  set  by  the  ninety-first 
section  of  the  Tariff  Act  of  March  2d,  1799,  which  says, 
that  all  fines,  penalties,  and  forfeitures,  recovered  by 
virtue  of  that  Act,  shall,  ''after  deducting  all  proper 
costs  and  charges,"  be  disposed  of  in  a  certain  way.  He 
might  have  directed  that  the  costs  and  expenses  of  the 
suit  should  be  first  deducted,  and  that  the  informer 
should  then  have  a  certain  percentage  of  the  net  pro- 
ceeds remaining.  But  he  has  not  seen  fit  to  do  so.  He 
ha«  said,  as  strongly  as  negative  language  can  say  it, 
that  the  costs  and  expenses  of  the  suit  shall  not  be  first 
deducted,  but  that  the  informer  shall  receive  a  percent- 
age, to  be  calculated  on  the  amount  paid  as  a  fine  or  pen- 
alty, by  the  person  on  whom  the  fine  or  penalty  is 
imposed,  or  on  the  proceeds  of  the  sale  of  the  property 
condemned  as  forfeited,  and  that  no  part  of  the  costs  or 
expenses  shall  be  charged  upon  the  share  of  the  informer. 
The  Secretary  had  a  right  to  say  this.  He  had  a  right  to 
give  to  the  informer  such  share,  within  the  limits  fixed, 
as,  in  the  exercise  of  his  discretion,  he  thought  calcu- 
lated to  promote  the  objects  aimed  at  by  the  statute. 
The  statute  was  intended  to  encourage  persons  to  inform 
as  to  causes  of  forfeiture,  and  the  presumption  is,  that 
the  Secretary  deemed  it  wise,  on  the  whole,  to  hold  out 
to  informers  the  inducements  offered  by  his  regulations, 
by  saying  to  them  that  no  part  of  the  costs  or  expenses 
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shoald  be  charged  upon  the  share  resnlting  from  the  per- 
centage affixed  to  a  given  case.  And,  in  this  connection, 
I  am  free  to  say,  that  I  do  not  concur  with  Judge  Bene- 
dict in  his  view,  that  the  costs  and  expenses  of  the  pro- 
ceedings, through  which  the  fund  in  court  is  realized,  are 
a  charge  on  the  whole  fund,  and  must  be  paid  out  of  the 
proceeds  of  sale,  before  the  share  of  the  informer  can  be 
distributed  to  him,  if  the  conclusion  firom  that  view  is, 
that  the  informer's  share,  ascertained  by  computing  his 
percentage  on  the  gross  proceeds,  can  be  made  liable  for 
a  portion  of  the  costs  and  expenses,  if  the  residue  beyond 
the  informer's  share  is  not  sufficient  to  defray  those  costs 
and  expenses. 

The  result  is,  that  an  order  must  be  entered,  in  this 
case,  declaring  William  H.  Craig  to  be  the  i>erson  who 
first  informed  of  the  cause,  matter,  or  thing  whereby  the 
forfeiture  of  the  property  condemned  in  this  suit  was  in- 
curred, and  that  he  is  entitled  to  have  the  share  or  per- 
centage of  such  forfeiture,  to  which,  as  such  person,  he 
is  entitled,  computed  on  the  gross  amount  of  the  pro- 
ceeds of  the  sale  by  the  marshal,  under  the  decree  here- 
in, of  such  proi>erty. 

S.   G.   Courtney,   {District  Attorney),   for   the  United 
States. 

Hewry  <&  Glarkson,  for  the  informer. 
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SEPTEMBER,  1867. 

IN  THE  MATTEE  OP  JOHN  PULVEE,  A  BANK- 

EUPT. 

Banebuptot  Practice. — Duty  of  RBGiSTEite. — Statement  of  Resi- 
dence OF  Creditors. — Notice. — ^Marshal's  Return. 

Where  the  petition  in  bankruptcy  stated  the  present  residences  of  certain  credit- 
ors to  be  unknown,  but  gave  their  former  residences: 

Held,  That  the  statement  as  to  the  present  residence  was  sufficient;  that  the 
statement  of  the  previous  residence  was  surplusage,  and  that  the  bankrupt 
should  show,  either  in  the  schedules  attached  to  his  petition  or  in  a  separate 
affidayit,  what  efforts  he  had  made  to  find  the  present  residence. 

That  the  marshal's  return  to  the  warrant,  though  not  conclusive,  is  sufficient  to 
authorize  the  register  to  proceed,  if  it  shows  due  service  and  publication. 

That  the  marshal  should  copy  into  the  notices  the  exact  language  used  in  the  war- 
rant, but  that  immaterial  variances  are  to  be  disregarded  by  the  register. 

Registers  in  bankruptcy  should  certify  to  the  court  only  questiona  which  actually 


In  this  case,  the  petitioner  was  adjudged  a  vohintary 
bankrupt,  July  6th,  1867.  On  the  same  day  a  warrant 
was  issued  to  the  marshal.  The  return  day  of  the  war- 
rant, that  is,  the  day  for  the  first  meeting  of  creditors, 
was  August  27th,  1867.  The  register  sent  to  the  court  a 
certificate  dated  that  day,  stating  that,  in  the  course  of 
the  proceedings  before  him,  thirteen  questions  arose, 
which  were  set  forth  in  a  statement  annexed  to  the  cer- 
tificate, and  that  the  questions  were  pertinent  to  the 
proceedings,  and  were  stated  on  the  part  of  the  bank- 
rupt. The  register  then  went  on  to  state  his  opinion 
upon  each  of  the  thirteen  questions,  and  concluded  by 
saying  that  the  bankrupt  requested  that  the  same  should 
be  certified  to  the  judge  for  his  opinion  thereon. 

BiiATCHFOKD,  J.  It  is  manifest,  from  the  face  of  the 
statement  annexed  to  the  certificate  of  the  register,  that 
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several  of  the  questions  stated  are  purely  hypothetical, 
and  did  not  arise  in  the  course  of  the  proceedings  before 
the  register.  The  meeting  on  the  27th  of  August  was 
the  first  meeting  of  creditors.  So  far  as  appears,  no 
creditor  proved  a  debt,  or  attended,  or  was  represented 
before  the  register.  The  only  questions,  therefore, 
which  could  properly  come  up  before  the  register,  were 
questions  as  to  the  petition  and  schedules,  and  questions 
under  the  twelfth  section  of  the  Act,  connected  with  the 
return  by  the  marshal  of  the  warrant  and  of  his  doings 
thereon,  and  as  to  whether  the  notice  to  the  creditors 
had  been  given  as  required  in  the  warrant.  It  is  not 
proper  for  the  register  to  certify  to  the  court  for  decision 
every  question  which  the  bankrupt  or  any  other  party 
may  choose  to  raise.  The  fourth  and  sixth  sections  of 
the  Act  contemplate  the  certifying  only  of  questions 
which  actually  arise.  The  questions  which  can  be  certi- 
fied, are:  (1.)  Any  issue  of  fact  or  of  law  raised  and 
contested  by  any  party  to  the  proceedings ;  but  it  must 
be  an  issue  actually  raised  and  existing,  and  one  which 
has  arisen  out  of  proceedings  which  have  taken  place, 
and  not  an  issue  likely  to  arise,  or  which  may  be  raised 
thereafter;  (2.)  Any  point  or  matter  arising  in  the 
course  of  the  proceedings  or  upon  the  result  of  the  pro- 
ceedings ;  but  it  must  be  a  point  or  matter  which  has 
arisen  in  the  course  of  proceedings  which  have  taken 
place,  or  a  point  or  matter  which  has  arisen  upon  and 
after  the  result  of  proceedings  which  have  taken  place, 
and  not  a  point  or  matter  likely  to  arise,  or  which  may 
be  raised  thereafter,  or  after  a  result  shall  have  been 
arrived  at ;  (3.)  Any  question,  stated  by  consent  by  the 
parties  concerned,  in  a  special  case;  but  it  must  be  a 
question  to  which  there  are  two  parties,  and  one  which 
has  arisen  out  of  proceedings  which  have  taken  place. 
No  other  practice  is  sanctioned  by  the  Act,  and  any  other 
practice  would  lead  to  a  great  waste  of  time,  and  to 
great  delay  and  expense.    Nothing  is  to  be  certified  or 
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decided  except  what  is  necessary  to  be  decided  to  enable 
the  case  to  progress  properly.  Questions  which  thus 
necessarily  arise,  are  to  be  decided  as,  and  when,  they 
thus  arise,  and  are  not  to  be  anticipated.  The  register 
ought  to  hold  parties  strictly  to  this  practice,  and  to 
refuse  to  certify  any  question  except  in  accordance  with 
it.  Subject  to  these  principles,  the  questions  certijBed 
in  this  case  will  be  considered. 

The  bankrupt  sets  forth  eleven  debts  in  his  petition. 
In  regard  to  debts  Nos.  1,  2,  3,  4,  5,  7,  8^  and  10,  he 
states  in  his  petition  that  he  does  not  know  the  present 
residences  of  the  creditors.  In  regard  to  debts  Nos.  1, 
2,  and  4,  he  states  in  his  petition  where  he  thinks  the 
creditors  formerly  resided.  In  regard  to  debts  Nos.  3 
and  10,  he  states  in  his  petition  where  the  creditors 
formerly  resided  ;  and,  in  regard  to  debt  No.  10,  he  fur- 
ther states  therein,  that  the  creditor  moved  from  his 
former  residence  to  the  State  of  Michigan,  and  that  he 
had  heard  that  hewaw«»  dead.  In  regard  to  debts  Nos.  1, 
2,  3,  4,  5,  7,  and  8,  the  warrant  states  that  the  present 
residences  of  the  creditors  are  unknown.  In  regard  to 
debts  Nos.  1,  2,  and  4,  the  warrant  states  that  the  peti- 
tioner thinks  the  creditors  formerly  resided  in  the  places 
where  the  petition  states  he  thinks  they  formerly  resided  ; 
and,  in  regard  to  debt  No.  3,  it  states  that  he  thinks  the 
creditor  formerly  resided  in  the  place  where  the  peti- 
tion states  he  formerly  resided.    In  regard  to  debt  No. 

10,  the  warrant  states  as  follows:  "did  live  in 

Michigan ;  present  residence  unknown,  if  living."  In 
the  notices  served  by  the  marshal  on  the  creditors,  the 
residences  of  the  creditors  in  debts  Nos.  1,  2,  3,  4,  5,  7, 
8,  and  10,  is  stated  merely  as  "  unknown."  The  mar- 
shal, in  his  return  to  the  warrant,  states,  that,  on  the  15th 
of  July,  1867,  he  **'sent  by  mail  to  the  creditors  and 
others  named  in  said  warrant,  a  coi)y  of  the  notice  re- 
quired thereby  to  be  sent  to  or  served  on  them,  and  all  of 
the  said  notices  were  according  to  the  directions  set  out 
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in  said  warrant/'     Upon  tiiese  facts  the  varioas  quest- 
ions certified  arise. 

1.  The  first  question  raised  is,  whether  the  bankrupt 
has,  in  his  petition,  stated  in  a  correct  form  the  residence 
of  his  creditors.  He  contends  that  he  is  not  bound, 
under  the  act,  to  make  more  than  ordinary  inquiry  as  to 
the  residence  of  the  creditors,  but  is  to  give  the  facts 
according  to  the  best  of  his  knowledge,  information  at 
hand,  and  belief,  and  he  refers  to  the  provision  of  the 
eleventh  section  of  the  act,  which  states  that  he  *'  shall 
annex  to  his  petition  a  schedule  verified  by  oath  *  * 
containing  a  full  and  true  statement  of  all  his  debts, 
and,  as  far  as  possible,  to  whom  due,  with  the  place  of 
residence  of  each  creditor,  if  known  to  the  debtor,  and, 
if  not  known,  the  fact  to  be  so  stated  and  the  sum  due 
to  each  creditor."  In  regard  to  this  question,  the  regis- 
ter states  that  he  is  of  opinion,  that  the  statement,  by 
the  petitioner,  of  the  residence  of  his  creditors,  is  sub- 
stantially correct  and  sufficient;  that  the  petitioner 
states  the  residences  of  creditors  Nos.  1,  2,  3,  4,  and  10, 
to  be  unknown  to  him  at  the  time  of  filing  the  petition 
and  schedules,  and  that  his  statement  of  their  residences 
in  previous  years  is  surplusage ;  but  that  he  thinks  that 
the  schedule  shoiild  show  that  the  petitioner  has  en- 
deavored to  ascertain  the  present  residence  of  such 
creditors.  I  concur  with  the  register  in  all  these  views. 
The  petition,  form  No.  1,  makes  the  petitioner  swear  that 
schedule  A  contains  a  full  and  true  statement  of  all  his 
debts  and  {sofa/r  asitis  possibU  to  ascertain)  the  names 
and  places  of  residence  of  his  creditors."  Bule  33  of  the 
**  General  Orders  in  Bankruptcy  "  provides,  that  *'  when- 
ever a  debtor  shall  omit  to  state,  in  the  schedules  annex- 
ed to  his  petition,  any  of  the  facts  required  to  be  stated 
concerning  his  debts  or  his  property,  he  shall  state,  either 
in  its  appropriate  place  in  the  schedules,  or  in  a  separate 
affidavit  to  be  filed  with  the  petition,  the  reason  for  the 
omission,  with  such  particularity  as  will  enable  the  court 
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to  determine  whether  to  admit  the  schedules  as  sufficient, 
or  to  require  the  debtor  to  make  further  efforts  to  com- 
plete the  same  according  to  the  requirements  of  the  law." 
In  view  of  the  eleventh  section  of  the  Act,  and  of  form 
No  1,  and  of  rule  33,  whenever  a  debtor  states  that  the 
residence  of  a  creditor  is  not  known,  he  should  show,  in 
the  schedules  or  in  a  separate  affidavit,  what  efforts  he 
has  made  to  ascertain  the  present  residence  of  the  credit- 
or, especially  where  he  shows  that  he  had  or  has  infor- 
mation as  to  where  the  creditor  once  resided.  The  re- 
quirement of  the  law  as  interpreted  by  the  Supreme 
Court  by  form  No.  1,  is,  that  the  place  of  residence  of 
the  creditor  shall  be  stated  so  far  as  it  is  possible  to  as- 
certain it ;  and  unless  the  debtor  shows,  under  rule  33, 
what  efforts  he  has  made  to  ascertain  it,  the  register 
cannot  determine,  as  he  is  required  to  do  by  rule  33, 
**  whether  to  admit  the  schedules  as  sufficient,  or  to  re- 
quire the  debtor  to  msil^e  fu/rther  efforts  to  complete  the 
same  according  to  the  requirements  of  the  law."  This 
rule  implies  clearly  that  the  debtor  must  make  efforts  to 
ascertain  the  present  residences  of  his  creditors,  and 
that  he  cannot  satisfy  the  law  by  reposing  on  the  knowl- 
edge, the  information  at  hand,  and  the  belief  which  he 
may  possess,  without  making  any  effort  to  ascertain 
such  present  residences. 

2.  The  next  question  is,  whether  the  notice  served  by 
the  marshal  on  one  of  the  eleven  creditors  was  defec- 
tive, and  whether,  that,  being  defective,  the  presumption 
is  that  the  notices  served  on  the  other  creditors  were 
also  defective.  It  is  alleged  by  the  bankrupt,  that  the 
residences  are  stated  by  the  petitioner  in  his  petition 
according  to  the  best  of  his  knowledge,  information  and 
belief ;  that  the  register,  in  issuing  the  warrant,  frames 
the  notice  to  be  given  to  the  creditors  from  the  petition  ; 
that  the  marshal  has  not,  in  this  case,  followed  the 
notice  required  to  be  given  by  him  as  directed  by  the 
warrant ;  that  the  register  and  not  the  marshal  frames 
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the  notice ;  and  that  the  marshal  has  no  option  but  to 
follow  the  notice  as  given  in  the  warrant,  and  must  fol- 
low that  verbatim.  The  alleged  discrepancy  between  the 
notice  served  and  the  warrant  is  alleged  to  be,  that  the 
notice,  in  the  case  of  debts  Nos.  1,  2,  3,  4,  and  10,  merely 
states  that  the  residences  of  the  creditors  are  '*  un- 
known," whereas  the  warrant  contains,  in  regard  to 
those  debts,  statements  as  to  where  the  creditors  former- 
ly resided,  in  addition  to  statements  that  their  present 
residences  are  unknown. 

In  regard  to  this  question,  the  register  states  that  he  is 
of  the  opinion  that  the  notice  served  is  not  defective ; 
that  the  marshal  did  not  err  in  stating  the  residence  of 
creditors,  Nos.  1,  2, 3, 4,  5,  7,  8,  and  10,  to  be  **  unknown ;" 
that  such  was  the  necessary  inference  from  the  state- 
ment of  their  residences  in  the  schedule  and  warrant ; 
that  the  failure  to  serve  notices  upon  such  creditors  (if 
there  was  such  failure)  was  not  error  on  the  part  of  the 
marshal  ;  and  that,  the  present  residence  of  such 
creditors  being  unknown  to  him,  he  could  not  serve 
them  with  notice.  The  register  is  correct  in  these 
views. 

3.  The  next  question  is  stated  thus :  **  If  the  return  of 
the  marshal  to  the  warrant,  under  form  No.  6,  Oeneral 
Orders,  is  not  conclusive  proof  of  the  regularity  of  ser- 
vice, &c.,  of  notices  {vide  in  re  WiUiam  D.  Hilly)*  how  is 
the  petitioner  to  know  that  the  notices,  &c.,  have  been 
regularly  served?"  In  regard  to  this  question,  the  re- 
gister states,  that  he  is  of  the  opinion  that,  although  the 
return  of  the  messenger  may  not  be  conclusive  for  all 
purposes,  it  is  authority  sufficient  for  the  register  to  pro- 
ceed in  the  matter,  and  if  from  such  return  it  appears 
that  the  notices  have  been  duly  served  and  published  as 
directed  in  the  warrant,  the  creditors  served  should  pro- 
ceed to  prove  their  claims  and  elect  the  assignee  ;  and 

*Ante,p.821. 
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that,  if  the  i>6titioQer  obtains  further  information  as  to 
the  existence  of  other  creditors  not  named  in  the  sched- 
ules and  warrant,  or  ascertains  the  actual  precise  resi- 
dence of  creditors,  which  had  been  stated  therein  to  be 
*<  unknown,"  such  additional  facts  may  be  presented  to 
the  register  by  motion  to  amend  and  for  leave  and  time 
to  notify  such  creditors.  The  register  is  correct  in  these 
views.  In  the  case  of  William  D.  Hill,  I  held  that,  un- 
der sections  twelve  and  thirteen  of  the  Act,  the  return 
by  the  marshal  as  to  the  service  of  notice  on  the  creditors 
is  not  conclusive.  The  notice  required  by  the  warrant 
must  be  given,  and,  until  due  notice  has  been  given  by  the 
marshal,  the  assignee  cannot  be  chosen  or  appointed. 
But  the  marshal  makes  his  return  to  the  warrant,  and 
from  such  return  it  appears  whether  the  due  notice  re- 
quired by  the  twelfth  and  thirteenth  sections  has  been 
given.  If  by  such  return  it  appears  that  due  notice  has 
been  given,  the  proceedings  go  on.  If  by  such  return  it 
appears  that  due  notice  has  not  been  given,  the  meeting 
is  adjourned.  But  such  return  is  not  conclusive  on  the  re- 
gister. For  if,  although  the  return  states  the  due  giving  of 
notice,  it  satisfactorily  appears  that  due  notice  has  not 
been  given,  the  meeting  must  be  adjourned.  If,  however, 
the  return  shows  that  due  notice  has  been  given,  and  there 
is  no  satisfactory  evidence  aliunde  to  show  that  due 
notice  has  not  been  given,  the  return  is  prima  facie  evi- 
dence of  the  due  giving  of  notice,  and  is  conclusive 
till  rebutted,  and  is  su£Eicient  authority  for  the  register 
to  proceed  and  cause  an  assignee  to  be  chosen  or  ap- 
pointed. 

4.  The  next  question  stated  is,  whether  the  notices 
to  be  published  and  served  on  creditors  by  the  marshal 
as  messenger,  must  be  exact  copies  of  the  notices  as 
contained  in  the  warrant.  In  regard  to  this  question, 
the  register  states  that  he  is  of  the  opinion  that  the  mes- 
senger should  copy  into  the  notices  to  be  published  and 
served,  the  exact  language  contained  in  the  warrant,  but 
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that  he  does  not  deem  an  immaterial  variance  between 
tiie  warrant  and  the  notice  in  reference  to  the  residences 
of  creditors,  when  not  calculated  to  mislead,  sufficient  to 
invalidate  the  proceedings  or  the  discharge.  I  concur 
with  the  register  in  the  view  that  the  messenger  ought 
to  copy  into  the  notices,  to  be  published  and  served,  the 
exact  language  contained  in  the  warrant,  but  that  the 
register  may  disregard  an  immaterial  variance,  when  not 
calculated  to  mislead.  In  this  case,  the  variance  in  re- 
gard to  the  residence  of  the  creditors  was  immaterial, 
the  statement  in  the  schedules  and  warrant,  as  to  their 
former  residences,  being  surplusage. 

The  other  questions  are  not  questions  which  have 
arisen,  but  are  hypothetical  ones,  which  the  court  is  not 
called  on  to  decide. 


SEPTEMBER,  1867. 


IN  THE  MATTEE  OP  MOETIMEE  0.  COGSWELL, 
A  BANKEUPT^ 

Appoihtmbnt  of  ABSioiraB  whbn  no  Dbbt  has  bsbn  Provbd. 

When  no  creditor  who  has  proved  hia  debt  appears  at  the  time  and  place  appointed 
for  the  first  meeting  of  creditors,  the  judge,  or,  if  there  be  no  opposing  interest, 
the  register,  is  to  appoint  one  or  more  assignees. 

In  this  case  the  register,  at  the  request  of  the  bank- 
rupt, certified  the  following  question  for  the  opinion  of 
the  judge :  When  no  creditor  attends  at  the  place  and 
time  specified  in  the  warrant  and  notice  for  tiie  first 
meeting  of  creditors,  does  the  law  provide  for  or  require 
the  appointment  of  an  assignee  of  the  bankrupt's  estate? 
The  register,  in  his  certificate,  said :   ''  My  view  is,  that 
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there  is  not  any  provision  of  the  Act  providing  for  the 
appointment  of  an  assignee  where  there  is  not  a  meeting 
of  creditors ;  that  the  only  case  in  which  a  register  is  ex- 
pressly authorized  to  appoint  an  assignee  is  where  no 
choice  is  made  by  the  creditors  at  the  first  meeting 
(section  thirteen) ;  that  if  there  is  not  a  meeting,  this 
case  does  not  occur ;  that  a  meeting  is  an  indispens- 
able condition  of  this  power ;  that  the  justices  of  the 
Supreme  Court  seem  to  have  so  regarded  the  law,  not 
having  prescribed  a  form  for  an  appointment  by  a  re- 
gister, except  where  no  choice  is  made  by  the  creditors 
at  the  meeting  (form  No.  11) ;  that  the  twenty-third  and 
twenty-ninth  sections  of  the  Act,  however,  clearly  con- 
template an  assignee  in  every  bankruptcy;  that,  by  ne- 
cessary implication,  there  must  be  a  power  to  appoint ; 
that  in  the  case  under  consideration,  as  the  proceeding 
is  before  a  register,  he  must  possess  the  power  to  make 
the  appointment ;  and  that  the  opinion  of  the  register, 
therefore,  is,  that  in  the  case  mentioned  in  the  question, 
the  law  does  provide  for  and  require  the  appointment  of 
3S1  assignee  of  the  bankrupt's  estate." 

Blatghfobd,  J.  The  register  is  correct  in  his  con- 
clusion, that  in  case  no  creditor  attends  at  the  place  and 
time  specified  in  the  warrant  and  notice  for  the  first 
meeting  of  creditors,  the  law  provides  for  and  requires 
the  appointment  of  an  assignee  of  the  bankrupt's  estate. 
If  the  register  attends  at  the  place  and  time  specified  in 
the  warrant  and  notice  for  the  first  meeting  of  creditors, 
and  no  creditor  has  proved  a  debt,  the  meeting  is  held, 
within  the  purview  of  the  Act,  as  fully  and  effectually  as 
if  debts  had  been  proved  and  creditors  had  attended  or 
been  represented  at  the  meeting,  and  the  contingenq^ 
happens  which  the  thirteenth  section  speaks  of,  namely, 
the  contingency  that  no  choice  is  made  by  the  creditors 
at  the  meeting.  If  creditors  have  proved  their  debts, 
and  attend  or  are  represented,  but  fail  to  choose  an 
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assignee,  then  no  choice  is  made  by  the  creditors.  If  no 
creditor  has  proved  a  debt,  so  that  no  creditor  has  a 
right  to  vote  in  the  choice  of  an  assignee,  then  equally 
there  is  no  choice  of  an  assignee  made  by  the  creditors. 
In  either  case  the  judge,  or,  if  there  be  no  opposing 
interest,  the  register  is  to  appoint  one  or  more 
assignees. 


SEPTEMBER,  1867. 

IN   THE  MATTBE   OP   JOHN   BELLAMY,    A 
BANKEUPT. 

Bankruptct    Practiob. — Power    of    Rrgistbr. — Aoooukt. — Pbti- 
now. — Form    No.  51. — ^Timr    of    Publication. — Ordsrb  for 

Examination. 

Under  §  4  of  the  Bankruptcy  Act  and  rule  6  of  the  General  Orders  m  Bankraptcy^ 
a  remoter  in  bankruptcy  has  power  to  make  an  order  requiring  an  assignee  in 
hankroptcy  to  file  the  account  required  by  §  28  of  the  Act  If  no  assets  have 
come  to  the  hands  of  the  assignee,  form  No.  85  is  such  account;  bat  if  assets 
have  come  to  his  hands,  forms  Nos.  87  and  88  constitute  it 

It  is  not  necessary  for  the  bankrupt,  on  presenting  the  petition,  form  Na  51,  to 
produce  the  assignee's  return,  form  No.  86,  or  any  eyidence  other  than  the  state- 
ment in  the  petition  that  no  debts  have  been  proved,  or  that  no  assets  have  come 
to  the  assignee's  hands. 

PnbUcation  "  once  a  week  for  three  successiye  weeks,"  means  publication  once  in 
every  seven  days  for  three  successive  periods  of  seven  days,  so  that  the  interval 
between  any  two  of  the  publications  shall  not  be  less  than  seven  days,  and  the 
interval  between  the  last  publication  and  any  proceeding  dependent  upon  the 
publication  shall  not  be  less  than  seven  days. 

A  register  has  power  to  make  the  order  to  show  cause  (form  No.  61)  there  being 
no  opposition,  if,  under  g  4  of  the  Act,  he  is  directed  to  make  it  by  the  judge ; 
and  the  order  referring  the  case  to  him  may  be  considered  as  giving  such 
direction. 

Orders  for  the  examination  of  bankrupts,  or  their  wives  or  other  witnesses,  are 
summonses  under  §  26  ;  and,  under  rule  2  of  the  General  Orders,. blanks  of  form 
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No.  45  not  filled  np,  but  signed  by  the  clerk  and  bearing  the  seal  of  the  court 
may  be  given  by  tiie  clerk  to  the  registers. 

Blatghford,  J.  In  this  case  the  register  certifies 
four  questions  for  decision  by  the  court.  An  assignee 
was  duly  elected  by  the  creditors  of  the  bankrupt  at  the 
first  meeting  of  the  creditors,  and  appeared  in  person 
before  the  register.  The  bankrupt  applied  to  the  regis- 
ter by  petition,  duly  verified,  and  drawn  strictly  in  com- 
pliance with  form  No.  51,  for  the  order  to  show  cause 
in  form  No.  61.  The  petition  sets  forth  that  the  bank- 
rupt has  no  property,  real  or  personal,  of  any  kind,  and 
that  none  has  come  to  the  hands  of  the  assignee,  and 
that  more  than  sixty  days  have  elapsed  since  the  a^udi- 
cation  of  bankruptcy.  The  notice  required  by  the  Act 
of  the  appointment  of  the  assignee  was  published  on  the 
16th,  19th,  and  26th  of  August,  1867,  but  no  return  has 
been  made  by  the  assignee  as  prescribed  by  form  No. 
35.  On  the  foregoing  facts  the  four  questions  are  pre- 
sented. 

1.  Oan  the  register  (assuming  that  no  assets  have 
come  to  the  hands  of  the  assignee),  by  a  common  order, 
require  him  to  make  the  return  under  oath  prescribed  in 
form  No.  35  ?  As  to  this  question,  the  register  says,  that 
it  would  be  no  violent  presumption  to  suppose  the  case 
of  an  elected  assignee  who  should  be  unfriendly  to  the 
bankrupt,  having  found  no  assets,  and  refusing  to  go 
before  the  register  and  make  the  oath  contemplated  in 
form  No.  35  ;  that  in  that  case  the  court  must  be  applied 
to,  in  case  the  register  has  no  power  to  compel  the  as- 
signee by  order ;  that  in  case  there  be  no  opposing  party, 
it  would  not  seem  to  be  necessary  to  trouble  the  court 
by  applying  to  it  for  such  an  order  ;  and  that  in  all  such 
cases  of  obvious  duty,  the  register  may  be  presumed  to 
act  by  direction  of  the  court,  as  the  court. 

I  am  of  opinion  that  the  register,  under  the  power 
given  to  him  by  section  four  of  the  Act,  and  by  rule  5  of 
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the  **  General  Orders  in  Bankruptcy,"  to  audit  and  pass 
the  accounts  of  assignees,  has  power  to  make  an  order 
requiring  the  assignee  to  submit  to  the  court,  and  file,  the 
account  required  by  section  twenty-eight  of  the  Act. 
In  a  case  where  no  assets  have  come  to  the  hands  of  the 
assignee,  form  No.  35  is  such  account.  In  a  case  where 
assets  have  come  to  the  hands  of  the  assignee,  forms 
Nos.  37  and  38  constitute  such  account. 

2.  Is  a  return  according  to  form  No.  35  necessary 
before  the  granting  of  the  order  to  show  cause,  provided 
for  in  section  twenty-nine  of  the  Act,  form  No.  51, 
that  is,  the  order  to  show  cause  why  a  discharge  should 
not  be  granted  to  the  bankrupt  ?  As  to  this  question, 
the  register  says  that  the  form  clearly  contemplates  the 
practice  of  basing  the  sixty  days'  discharge  upon  evi- 
dence derived  from  the  assignee  and  not  from  the  bank- 
rupt ;  that  such  evidence  from  the  assignee  would  seem 
to  be  the  highest  evidence  of  the  fact ;  and  that,  indeed, 
it  is  a  fact  of  which  the  bankrupt  may,  in  some  cases,  be 
ignorant. 

I  think  that  form  No.  51  does  not  contemplate  the 
practice  of  basing  such  order  to  show  cause  upon  evi- 
dence derived  from  the  assignee  and  not  from  the  bank- 
rupt. The  twenty-ninth  section  of  the  Act  provides  that, 
^'  at  any  time  after  the  expiration  of  six  months  from  the 
adjudication  of  bankruptcy,  or  if  no  debts  have  been 
proved  against  the  bankrupt,  or  if  no  assets  have  come 
to  the  hands  of  the  assignee,  at  any  time  after  the  ex- 
piration of  sixty  days  and  within  one  year  from  the 
adjudication  of  bankruptcy,  the  bankrupt  may  apply  to 
the  court  for  a  discharge  from  his  debts."  Form  No.  51 
embraces  the  petition  of  the  bankrupt  for  his  discharge, 
and  the  order  to  show  cause  thereon.  The  petition  is 
one  to  be  made  and  signed  by  the  bankrupt,  and  the 
form  contains  at  its  foot  this  memorandum :  ^^If  this 
petition  is  filed  within  less  than  six  months  after  the 
filing  of  the  original  petition,  it  should  state  that  no 
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debts  have  been  proved  against  the  bankrupt,  or  that  no 
assets  have  come  to  the  hands  of  the  assignee."  It  is 
snfficient,  therefore,  when  the  discharge  is  applied  for 
after  the  expiration  of  sixty  days  from  the  adjudication 
of  bankruptcy,  and  before  the  expiration  of  six  months 
from  such  adjudication,  for  the  bankrupt  to  state  in  his 
petition,  form  No.  51,  that  no  debts  have  been  proved 
against  him,  or  that  no  assets  have  come  to  the  hands  of 
his  assignee.  It  is  not  necessary,  on  presenting  such 
petition,  to  produce  the  assignee's  return,  form  No.  35, 
nor  any  certificate  from  the  assignee  that  no  assets  have 
come  to  his  hands,  nor  any  evidence  other  than  the  mere 
statement  in  such  petition  that  no  debts  have  been 
proved  against  the  bankrupt,  or  that  no  assets  have 
come  to  the  hands  of  his  assignee.  The  return,  form 
No.  35,  is  a  return  to  be  made  under  section  twenty-eight, 
preparatory  to  a  final,  dividend  and  to  an  application  by 
the  assignee  for  his  discharge,  and  is  to  be  made  after 
the  third  meeting  of  creditors.  Of  course,  on  the  return 
of  the  order  to  show  cause,  made  on  the  bankrupt's 
application  for  his  discharge,  if  such  application  is  made 
after  the  expiration  of  sixty  days  from  the  adjudication 
of  bankruptcy  and  before  the  expiration  of  six  months 
from  such  abjudication,  the  court  will  not  grant  the 
discharge  without  satisfactory  evidence  that  no  debts 
have  been  proved  against  the  bankrupt,  or  that  no  assets 
have  come  to  the  hands  of  the  assignee.  The  hijghest 
evidence  as  to  debtd  is,  by  section  twenty-two  of  the  Act, 
required  to  be  in  the  hands  of  the  assignee,  and  the 
highest  evidence  as  to  assets  must  necessarily  be  in  his 
hands.  The  evidence  must,  therefore,  come  from  the 
assignee.  But  a  return  according  to  form  No.  35  is  not 
necessary,  before  the  granting  of  the  order  to  show  cause 
provided  for  in  section  twenty-nine  of  the  Act,  form 
No.  51,  that  is,  the  order  to  show  cause  why  a  discharge 
should  not  be  granted  to  the  bankrupt. 

3.  Has  the  notice  of  the  appointment  of  the  assignee 
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been  published  in  the  present  case,  as  required  by  the 
Act,  and,  if  it  has  not,  is  such  error  fatal  to  the  applica- 
tion for  the  discharge  ?  The  notice  was  published  on  the 
16th,  19th,  and  26th  of  August,  1867.  As  to  this  question, 
the  register  says,  that  the  fourteenth  section  of  the  Act 
provides  that  the  publication  ^^ shall  be"  once  a  week 
for  three  successive  weeks ;  that  the  notice  in  this  case 
was  published  the  first  time  on  Friday  of  one  week, 
the  second  time  on  Monday  of  the  next  week,  and  the 
third  time  on  Monday  of  the  week  after ;  that  this  is  no 
doubt  one  publication  in  each  week  of  three  successive 
weeks,  although  a  week  or  seven  days  did  not  elapse 
between  the  first  and  second  publications ;  that  the 
letter  of  the  statute  does  not  require  that  such  an  inter- 
val should  elapse,  yet  it  could  not  be  pretended  that  a 
publication  on  a  Saturday  and  another  on  the  succeed- 
ing Monday  was  a  publication  '\once  a  week  for  two 
successive  weeks;"  that  the  cases  of  The  People  v. 
Demwrest  (10  All.  Pr.  Bep.  468)  and  Bunce  v.  Beed  (16 
Barl.  S.  C.  Bep.  350)  seem  to  settle  the  question,  as  only 
ten  days  intervened  between  the  first  and  the  last  pub- 
lications in  the  present  case ;  that  he  thinks  it  clear, 
therefore,  that  the  publication  was  insufficient;  and 
that,  if  so,  a  new  order  of  publication  must  be  made. 

The  fourteenth  section  of  the  Act  requires  that  "  the 
assignee  shall  immediately  give  notice  of  his  appoint- 
ment by  publication,  at  least  once  a  week  for  three 
successive  weeks,  in  such  newspapers  as  shall  for  that 
purpose  be  designated  by  the  court,  due  regard  being 
had  to  their  general  circulation  in  the  district,  or  in  that 
portion  of  the  district  in  which  the  bankrupt  and  his 
creditors  shall  reside."  Eule  10  of  this  court  provides, 
that  ^'  notice  of  the  appointment  of  an  assignee  shall  be 
given  by  publication  once  a  week  for  three  successive 
weeks,  in  two  of  the  newspapers  named  in  rule  21,  at 
least  one  of  which  shall  be  a  newspaper  published  in  the 
city  and  county  of  New  York,  such  newspapers  to  be 
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selected  by  the  register,  with  due  regard  to  the 
requirements  of  section  fourteen  of  the  Act."  A  re- 
quirement that  a  notice  shall  be  published  once  a  week 
for  three  successive  weeks,  is  a  requirement  that  it  shaU 
be  published  once  in  every  seven  days,  for  three  succes- 
sive periods  of  seven  days  each ;  that  the  interval  be- 
tween any  two  of  the  publications  shall  not  be  less  than 
seven  days  ;  that  the  interval  between  the  last  publica- 
tion and  any  proceeding  dependent  on  the  publication 
shall  not  be  less  than  seven  days ;  and  that  the  publica- 
tions shall  be  three  in  number,  and  no  more  and  no  less. 
In  the  present  case,  the  notice  of  the  appointment  of 
the  assignee  was  not  published  as  required  by  the  Act 
and  by  rule  10  of  this  court ;  and  my  opinion  is  that, 
under  section  thirty-two  of  the  Act,  no  discharge  can 
be  granted  in  this  case  until  such  notice  is  duly  pub- 
lished. 

4.  ShaD  the  order  to  show  cause,  form  No.  61,  there 
being  no  opposition,  be  made  by  the  register  ?  As  to 
this  question,  the  register  says,  that  the  Act  provides, 
section  twenty-nine,  that  ''  the  court "  shall  make  the 
order ;  that  it  seems  to  be  nothing  more  than  an  order 
of  course,  involving  no  discretion,  nothing  but  mere 
obedience ;  that  section  four  of  the  Act,  after  prescrib- 
ing what  a  register  may  do  in  all  cases,  goes  on  to 
prescribe  what,  in  addition  to  that,  he  may  do  in  non- 
contested  cases,  that  the  language  is,  ''  sit  in  chambers 
and  dispatch  there  such  part  of  the  administrative  busi- 
ness of  the  court,  and  such  uncontested  matters  as  shall 
be  defined  in  general  rules  and  orders,  or  as  the  District 
Judge  shall  in  any  particular  matter  direct ;"  that  all 
the  duties  of  the  register  may  be  regarded  as  being  done 
while  he  is  sitting  in  chambers ;  that  the  language  of  the 
Act  is  not  confined  to  a  particular  case,  but  extends  to  a 
**  particular  matter "  or  subject ;  that  it  would  seem, 
therefore,  that  it  is  somewhat  in  the  discretion  of  the 
court  to  do  these  acts  in  person  or  by  its  registers ;  that 
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it  is  more  convenient  that  this  order  to  show  cause  be 
made  by  the  register  to  whom  the  case  is  referred  ;  and 
that  it  is  true  that  the  word  "  court "  is  used  in  the  Act, 
but  that  if  the  words  "  court"  and  "judge"  in  all  un- 
contested cases,  where  there  is  no  opposition  or  adverse 
appearance,  be  not  construed  to  mean  "  register,"  when- 
ever the  court  shall,  in  its  discretion,  see  fit  to  devolve 
a  duty  upon  the  registers,  the  Act  will,  by  construction, 
become  not  only  a  medley  of  confused  and  inharmonious 
provisions,  but  the  court  will  load  itself  with  ministerial 
duties  which  will  in  the  end  be  found  to  be  both  laborious 
to  itself  and  inconvenient  to  its  suitors. 

I  do  not  see  that,  by  the  Act  or  by  the  general 
orders  made  by  the  Justices  of  the  Supreme  Court,  power 
is  specifically  given  to  the  register  to  make  this  order  to 
show  cause.  But  as  the  order  is  one  made  exparte^  and 
is,  consequently,  so  far  as  the  making  of  it  is  concerned, 
uncontested,  I  think  that  a  register  may  make  it,  if^ 
under  section  four  of  the  Act,  he  is  directed  by  the  Dis- 
trict Judge  to  make  it.  It  is  very  proper  and  convenient 
that  the  register  charged  with  the  case  should  make  the 
order.  This  decision  will,  therefore,  be  regarded  as  a 
direction  that  the  register  to  whom  a  case  is  referred 
shall  have  power  to  make  the  order  in  form  No.  51,  under 
section  twenty-nine  of  the  Act. 

The  register  also  states,  that  the  call  for  orders  to 
examine  bankrupts,  their  wives,  and  other  witnesses 
before  the  registers,  is  becoming  so  frequent,  that  it 
would  be  exceedingly  irksome  to  be  compeUed  to  fill  out 
each  order  (form  No.  46)  and  dispatch  a  messenger  to 
the  clerk's  office  to  get  the  signature  of  the  clerk  and 
the  seal  of  the  court,  and  keep  the  applicant  waiting 
meanwhile;  that  he,  the  register,  sent  a  quantity  of 
blank  orders,  form  No.  45,  to  the  clerk's  office,  to  pro- 
cure the  signature  of  the  clerk  and  the  seal  of  the  court 
to  them,  but  the  clerk  refused  to  sign  or  seal  the  orders 
in  blank,  or  unless  they  were  filled  up  ;  and  that,  in  view 
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of  the  provisions  of  rule  2  of  the  General  Orders,  he, 
tiie  register,  thinks  the  clerk  is  mistaken.  The  register 
says  that  he  wishes  to  submit  this  question  for  the  de- 
cision of  the  judge.  An  order,  under  section  twenty-six 
of  the  Act,  requiring  the  bankrupt  to  attend  and  be 
examined,  may  proi>erly  be  regarded  as  a  summons ;  and 
so  may  an  order,  under  the  same  section,  requiring  the 
wife  of  the  bankrupt  to  attend  and  be  examined  as  a  wit- 
ness ;  and  so  may  an  order,  under  the  same  section,  re- 
quiring the  attendance  of  any  other  person  as  a  witness. 
The  service  upon  the  wife,  or  other  person,  of  the  order,  is 
a  summoning  of  him  or  her  under  section  twenty-six,  so 
that,  for  a  failure  to  attend  under  such  order,  the  party 
may  be  arrested.  The  order,  form  No.  45,  is  a  summons, 
when  served,  quite  as  much  as  is  the  summons,  form 
No.  48.  Being  a  summons,  it  falls  within  rule  2  of  the 
"  General  Orders  in  Bankruptcy ;"  and,  therefore,  under 
that  rule,  blanks  of  form  No.  45,  not  filled  up,  but  hav- 
ing the  signature  of  the  clerk  and  the  seal  of  the  court, 
will,  upon  application,  be  furnished  by  the  clerk  to  the 
registers. 


SEPTEMBER.  1867. 

IN  THE  MATTBE  OP   WILLIAM   WBYHAUSBN 
AND  PHILIP  PEEYTAG,  BANKRUPTS. 

Involuntary  Bankbuptot — Affearanob  by  Attobnbt, 

In  prooeedings  in  inTolnntary  bankrnptpy,  the  order  to  show  oanse  luiTing  been 
MTYed  on  only  one  of  two  debtors,  and  no  notice  baving  been  published  as  to 
the  other. 

ffdd,  That  the  appearance  of  the  debtor  not  served  need  not  be  personal,  but 
might  be  by  attorney. 
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In  this  case,  which  was  a  petition  in  involuntary* 
bankruptcy,  the  order  to  show  cause  was  served  on  only 
one  of  two  debtors,  and  no  publication  of  notice  as  to 
the  other  had  been  made. 

Both  debtors  however,  appeared  by  the  same  attor- 
ney, and  desired  to  waive  any  other  notice. 

Doubt  was  raised  whether  the  debtor  not  served 
could  appear  by  attorney,  and  whether  he  must  not  ap- 
I)ear  in  person. 

After  hearing  counsel,  the  court  (Blatghfobd,  J.) 
held  that,  under  the  forty-first  and  forty-second  sections 
of  the  Act,  the  appearance  by  attorney,  of  the  debtor 
not  served,  might  be  entered. 


SEPTEMBER,  1867. 


IN  THE  MATTEE  OF  WILLIAM  H.  KNOBPFBL, 
A  BANKEUPT. 

Power  of  Attorney. — Proof  of  Debt. — Statute  of  Limitations. 


A  power  of  attorney,  giyen  to  one  Loeffler,  before  the  passage  of  the  Bankraptcy 
Act,  authorized  the  attorney  in  fact,  "  to  ask,  demand,  collect,  and  recelTe,"  all 
debts  dne  to  the  firm  which  gave  the  power,  "  and,  for  that  purpose,  to  sign  our 
name  to  any  agreement  of  compromise  or  settlement,  or  any  other  paper  writ- 
ing proper  or  necessary  for  the  purpose  aforesaid,"  with  a  full  power  of  substi- 
tntion.  Under  this  power,  the  attorney  in  fact  executed  a  letter  of  attorney 
authorizing  an  attorney-at-law  to  appear  at  the  first  meeting  of  the  creditors  of  a 
bankrupt  and  Yote  in  behalf  of  his  principals,  who  were  creditors,  in  the  choice 
of  an  assignee.  The  bankrupt  objected  to  the  appearance  and  the  question  was 
certified  to  the  court : 

Hdd,  That  the  mere  fact  that  the  power  of  attorney  was  giyen  before  the  passage 
of  the  Act  was  not  enough  to  show  that  it  did  not  confer  the  necessary  power 
upon  Loeffler  to  appoint  an  attorney  to  act  for  his  principala.  Whether  it  oon- 
fared  that  power  depended  upon  its  language. 
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That  the  signing  of  the  names  of  the  principals  to  a  paper  drawn  according  to 
form  No.  15,  choosing  an  assignee  of  the  estate  of  a  debtor  to  the  principals, 
was  the  signing  of  a  p  iper  which  was  proper  for  the  purpose  of  collecting  the 
debt  dae  to  the  principals,  and  that  this  power  of  attorney  gaye  to  Loeffler,  or  his 
duly  appointed  snbstitate,  authority  to  act  for  them  in  the  matter  in  question. 

At  the  first  meeting  of  creditors,  proofs  were  offered  of  the  claims  of  two  credit- 
ors, for  both  of  which  the  debtor  had  given  notes,  on  one  of  which  a  judgmont 
had  been  obtained.  The  bankrupt  demanded  that  the  notes  be  produced,  to 
which  the  creditors  objected. 

The  bankrupt  also  objected  to  the  proof  of  one  of  the  debts,  on  the  ground  that  it 
appeared  to  have  been  barred  by  the  statute  of  limitations  of  the  State  of 
New  York,  where  the  debt  was  incurred. 

Hdd,  That  where  a  debt  sought  to  be  proved  is  evidenced  by  a  note,  the  note 
must  be  produced  and  exhibited  when  required  by  the  register,  the  asmgnee, 
or  the  bankrupt,  on  proper  occanons.  Not  so,  if  a  judgment  has  been  recov- 
ered on  it,  for  then  the  note  is  merged  in  the  judgment,  as  a  debt  of  a  higher 
diaraoter. 

That  a  proof  of  debt  is  not  open  to  objection  because  it  appears  that  the  statute 
of  Umitations,  if  set  up,  would  be  a  good  defence  to  the  claim.  The  statute  of 
limitadons,  if  relied  on  as  a  defence,  must  be  set  up  affirmatively  by  a  debtor. 

In  this  case,  at  an  adjourned  meeting  of  the  cred- 
itors, held  August  7th,  1867,  Mr.  G-  A.  Seixas,  of 
counsel  for  Gourd,  Preres  &  Co.,  creditors,  produced 
a  letter  of  attorney  in  due  form,  authorizing  him 
to  appear  at  the  meeting  and  vote  on  their  behalf, 
in  the  choice  of  assignee.  This  letter  was  executed  by 
August  Loeffler,  as  attorney  in  fact,  for  Goiurd,  Freres  & 
Co.,  under  a  power  of  attorney  executed  by  them  to 
Loeffler,  dated  May  17th,  1864.  This  power  constituted 
Loeffler  attorney,  ''to  ask,  demand,  collect  and  receive 
all  debts  due  our  said  firm,  and  any  or  all  such  debts  to 
compromise  and  settle,  release  and  discharge,  and,  for 
that  purpose,  to  sign  our  name  to  any  agreement  of 
compromise  or  settlement,  or  any  other  paper  writing 
proper  or  necessary  for  the  purpose  aforesaid,"  with 
fall  power  of  substitution.  The  bankrupt  objected,  on 
the  following  grounds,  to  Mr.  Seixas'  right  to  appear  and 
vote  for  Gourd,  Freres  &  Co.,  under  such  letter  of  attor- 
ney, namely:  (1)  Because  the  power  of  attorney  to 
Loeffler  bore  date  before  the  Bankruptcy  Act  was  passed, 
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and,  therefore,  it  could  not  have  been  intended  that 
Loeffler  should  represent  the  firm  in  matters  nnder  the 
Act ;  (2)  Because  the  language  of  the  power  could  not 
be  construed  to  include  such  an  authority.  The  bank- 
rupt asked  that  this  question  be  certified  to  the  judge 
for  his  decision. 

At  the  meeting,  proofis  were  offered  of  the  claims  of 
two  creditors,  Gourd,  Freres  &  Go.,  and  Spies,  Ghrist  & 
Jay.  The  proofs  showed  that  promissory  notes  had  been 
given  by  the  debtor  to  the  creditors  for  the  debts,  and 
that  the  last  named  firm  had  recovered  a  judgment 
against  the  debtor  on  the  note  given  to  them.  The 
bankrupt,  at  the  meeting,  demanded  the  production  of 
the  notes.  The  creditors  refused  to  produce  them,  in- 
sisting that  such  production  was  unnecessary.  The 
register  thought  otherwise,  and  the  creditors  asked  that 
the  question  be  certified  to  the  judge  for  his  decision. 

As  to  the  proof  of  the  debt  due  to  Gourd,  Freres  & 
Co.,  the  bankrupt  objected  to  it,  that,  while  no  judgment 
appeared  to  have  been  recovered  on  it,  it  was,  upon  its 
face,  barred  by  the  statute  of  limitations  of  the 
State  of  New  York,  all  the  notes  embraced  in  it  having 
been  due  before  October,  1854,  and  no  payments  hav- 
ing been  made  thereon,  and  the  debt  having  been 
incurred  in  the  State  of  New  York.  But  the  credit- 
ors insisted  that  the  statute  must  be  pleaded  by  the 
debtor,  when  the  creditors'  reply  might  show  that 
the  statute  did  not  operate.  The  bankrupt  insisted,  that 
the  prQof  of  the  claim  must  anticipate  the  plea  of  the 
statute,  and  set  forth  the  facts  taking  the  case  out  of 
the  statute.  The  register  thought  otherwise,  and  the 
bankrupt  asked  that  the  question  be  certified  to  the 
judge. 

BiiATOHFOBD,  J.  The  register  does  not  state,  as  pre- 
scribed in  rule  19  of  this  court,  his  opinion  on  the  ques- 
tion raised  as  to  the  power  of  attorney  to  Loeffler,  nor 
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does  it  appear  whether  an  assignee  was  elected  at  the 
meeting,  and,  if  so,  whether  Mr.  Seixas  was  permitted  to 
vote  on  behalf  of  Gourd,  Freres  &  Co.,  or  whether  the 
meeting  was  adjourned.  But  still  I  proceed  to  decide  the 
question  raised.  I  do  not  think  that  the  mere  fact  that  the 
power  to  Loeffler  bears  date  before  the  passage  of  the 
Bankruptcy  Act,  is  sufficient  to  show  that  such  power  can- 
not or  does  not  confer  authority  on  Loeffler  to  act  for  the 
firm,  either  personally,  or  by  a  substituted  authority  in 
proceedings  under  that  Act.  The  question  whether  the 
power  has  that  scope  depends  upon  its  language.  Even 
though  it  was  given  before  the  Act  was  passed,  it  may  be 
broad  enough,  in  its  terms,  to  cover  the  right  of  repre- 
senting the  firm,  as  creditors,  in  proceedings  under  the 
Act. 

The  power  authorizes  Loeffler  to  sign  the  name  of 
the  firm  to  any  paper  writing  proper  or  necessary  for  the 
purpose  of  collecting  and  receiving  any  debt  due  to  the 
firm.  The  signing  the  name  of  the  firm  to  a  paper 
drawn  according  to  form  No.  15,  choosing  an  assignee  of 
the  estate  of  a  debtor  to  the  firm,  who  has  gone  into 
bankruptcy,  is  the  signing  of  a  paper  writing  which  is 
proper  for  the  purpose  of  collecting  the  debt  due  from 
such  debtor  to  the  firm.  I  am,  therefore,  of  opinion, 
that  the  language  of  the  power  to  Loeffler  is  sufficient 
to  authorize  him,  or  his  duly  appointed  substitute,  to  act 
for  the  firm  in  the  matter  in  question. 

I  am  also,  of  opinion,  that,  where  a  debt  sought  to  be 
proved  is  evidenced  by  a  promissory  note,  the  note  must 
be  produced  and  exhibited  when  required  by  the  register, 
the  assignee,  or  the  bankrupt,  on  proper  occasions.  Thus, 
if  a  proof  of  debt  is  handed  in  to  the  register  at  the  first 
meeting  of  creditors,  and  it  appears  that  there  is  a  note 
for  the  debt,  it  must  be  exhibited,  if  called  for.  So,  also, 
after  the  proof  of  debt  is,  under  section  twenty-two, 
delivered  or  sent  to  the  assignee,  he  can  require  a  note, 
which  exists  for  the  debt,  to  be  produced,  before  paying 

26 
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any  dividend  on  it.  Forms  Nos.  31  and  33  distinctly 
show  that  a  bill  or  note  or  other  security  held  for  a  debt 
is  to  be  exhibited  at  the  time  the  proof  of  the  debt  is 
handed  in,  and  forms  Nos.  27  and  31  show  that  it  is  to 
be  again  exhibited  before  a  dividend  is  paid  on  it.  In  the 
present  case,  therefore,  the  notes  held  by  the  creditors, 
if  their  claims  rest  on  the  notes,  ought  to  have  been 
produced,  when  called  for  by  the  bankrupt.  If,  however, 
the  claim  of  Spies,  Christ  &  Jay  rests  on  a  judgment  on 
a  note,  and  their  proof  of  debt  is  founded  on  the  judg- 
ment and  not  on  the  note,  then  it  was  not  necessary  to 
produce  the  note.  The  note  was  merged  in  the  judg- 
ment, as  a  debt  of  a  higher  character. 

A  proof  of  debt  is  not  open  to  objection  because  it 
appears  on  its  face  that  the  statute  of  limitations,  if  set 
up,  would  be  a  good  defence  to  the  claim.  The  proof 
of  claim  need  not  anticipate  the  defence  or  give 
proof  of  facts  to  take  the  case  out  of  the  statute. 
It  is  a  universal  rule,  that  a  statute  of  limitations  may 
be  waived,  and  must,  when  relied  on  as  a  defence,  be  set 
up  aflSrmatively  by  a  debtor.  In  this  case,  therefore,  the 
objection  to  the  proof  of  debt  made  by  Gourd,  Freres 
&  Go.  is  not  tenable. 


SEPTEMBER,  1867. 

m  THE  MATTBE  OF  ABEAHAM  B.  HASBEOUOK, 
A  BANKEUPT. 

SURRENDSB   OF    BamKBUPT'b   £bTATE. 

On  the  adjn^catlon  of  bankruptcy,  the  register  is  sathorixed  and  reqnired  to  re- 
ceive the  surrender  of  the  bankrupt's  estate,  and  to  keep  the  property  safely, 
tmtil  it  can  be  turned  over  to  the  assignee. 
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In  this  case,  on  the  appearance  of  the  bankrupt  before 
the  register  to  whom  the  case  was  referred,  he  requested 
the  register  to  take  possession  of  his  property,  consisting 
of  a  store  of  goods  at  Lloyd,  in  Ulster  county,  set  forth 
in  the  bankrupt's  schedules  as  of  the  value  of  $3,336.08. 
The  register  declined  to  comply  with  the  request  of  the 
bankrupt  until  he  should  be  advised  by  the  court  of  his 
duty  to  do  so.  The  register  stated  to  the  court  that  the 
bankrupt's  request  was  based  upon  the  following  words, 
contained  in  section  four  of  the  Act:  **to  receive  the 
surrender  of  any  bankrupt;"  that  there  is  nothing  else 
in  the  Act  of  that  tenor,  nor  are  there  in  |tany  provisions 
for  the  execution  of  such  a  trust  by  the  register ;  that, 
by  rule  13  of  the  "  General  Orders  in  Bankruptcy,"  the 
marshal  is  authorized  to  take  possession  of  property,  but 
the  register  thinks  that  that  provision  applies  only  to 
cases  of  involuntary  bankruptcy ;  and  that,  as  the  prop- 
erty is  or  ought  to  be  in  the  custody  of  the  court  from 
and  after  the  adjudication  of  bankruptcy,  it  was  import- 
ant to  know  who  is  to  be  responsible  for  it. 

Blatchford,  J.  In  a  case  of  voluntary  bankruptcy, 
the  debtor  is  required,  by  section  eleven  of  the  Act,  to 
state  in  his  petition  ^^his  willingness  to  surrender  all 
his  estate  and  eifects  for  the  benefit  of  his  creditors." 
By  section  four  of  the  Act,  the  register  has  the  power, 
and  it  is  made  his  duty,  to  "receive  the  surrender"  of 
the  bankrupt,  and  "to  grant  protection."  These  are  all 
the  provisions  there  are  in  the  Act  in  regard  to  surrender 
or  protection.  Form  No.  1  contains  an  averment  that 
the  debtor  "is  willing  to  surrender  all  his  estate  and 
eifects  for  the  benefit  of  his  creditors."  Eule  5  of  the 
"General  Orders  in  Bankruptcy"  provides,  that  a  regis- 
ter may  conduct  proceedings  in  relation  to  the  following 
matters,  among  others,  when  uncontested,  namely,  "re- 
ceiving the  surrender  of  a  bankrupt,"  and  "granting 
protection  thereon."    In  the  present  case,  the  bankrupt's 
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petition  was  referred  to  the  register  by  form  No.  4.  The 
register  does  not  state  whether  he  has  made  an  adjudi- 
cation of  bankmptcy  according  to  form  No.  5,  and  issned 
a  warrant  according  to  form  No.  6,  but  I  assume  that  he 
has  done  so.  TThere  is  nothing  in  snch  warrant  authoriz- 
ing the  marshal  to  take  possession  of  the  property  of  the 
bankrupt,  nor  is  there  any  provision  in  the  Act  authoriz- 
ing or  requiring  the  marshal  to  take  iK>ssession  of  the 
property  of  avoluntary  bankrupt.  After  the  warrant,  form 
No.  6,  is  issued,  notices  of  a  meeting  of  creditors  are  to 
be  given,  which  meeting  may,  under  section  eleven  of 
the  Act,  be  held  at  as  late  a  period  as  ninety  days  after 
the  adjudication  of  bankruptcy  and  the  issuing  of  the 
warrant.  At  such  meeting  an  assignee  is  to  be  elected 
or  appointed.  The  assignee  has  five  days  in  which  to 
accept  the  trust,  and,  as  soon  as  he  is  appointed  and 
qualified,  an  assignment  of  the  bankrupt's  estate  is  to  be 
made  to  him  by  the  judge  or  the  register ;  and  section 
fourteen  provides,  that  ''such  assignment  shall  relate 
back  to  the  commencement  of  said  proceedings  in  bank- 
ruptcy, and  thereupon,  by  operation  of  law,  the  title  to 
all  such  property  and  estate,  both  real  and  personal,  shall 
vest  in  said  assignee."  It  results,  firom  these  provisions, 
that,  during  the  interval  between  the  adjudication  of 
bankruptcy,  in  the  case'  of  a  voluntary  bankrupt,  and  the 
delivery  of  the  assignment  to  the  assignee,  and  which 
interval  may  be  as  much  as  ninety-five  days,  or  even 
more,  the  property  of  the  bankrupt  cannot,  under  the 
Act,  be  put  into  the  possession  or  custody  of  the  court, 
or  of  any  o£Scer  acting  under  the  Bankruptcy  Act,  but 
must  remain  in  the  possession  and  control  of  the  bank- 
rupt, unless  it  can,  during  that  interval,  be  kept  in  the 
temporary  custody  of  the  register,  to  be  handed  over  by 
him  to  the  assignee,  when  elected  or  appointed.  And 
there  seems  to  be  no  scope  for  the  operation  of  the  pro- 
vision in  regard  to  the  surrender  of  a  bankrupt,  unless  it 
is  construed  to  mean,  that  a  voluntary  bankrupt  may 
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place  his  estate  in  the  possession  of  the  register,  as  soon 
as  he  is  adjudicated  a  bankrapt. 

In  the  case  of  an  involuntary  bankrupt,  section  forty- 
two  of  the  Act  requires  that  the  warrant,  to  be  issued  to 
the  marshal  as  soon  as  the  debtor  is  adjudged  to  be  a 
bankrupt,  shall  direct  the  marshal  to  take  possession 
of  the  estate  of  the  debtor,  and  form  No.  59  contains 
such  a  direction.  The  provision  of  rule  13,  of  the  "  Gen- 
eral Orders  in  Bankruptcy,"  which  says,  that  "it  shall  be 
the  duty  of  the  marshal,  as  messenger,  to  take  posses- 
sion of  the  property  of  the  bankrupt,  and  to  prepare, 
within  three  days  from  the  time  of  taking  such  possession, 
a  complete  inventory  of  all  the  property,  and  to  return 
it  as  soon  as  completed,"  applies  only  to  a  case  where  a 
warrant  is  issued  to  the  marshal  to  seize  the  property, 
and,  therefore,  not  to  a  case  of  voluntary  bankruptcy. 
In  analogy  to  this  taking  possession  by  the  court  of  the 
estate  of  a  bankrupt,  in  a  case  of  involuntary  bankruptcy, 
as  soon  as  an  adjudication  of  bankruptcy  is  made,  the 
Act  contemplates  that  a  voluntary  bankrupt,  who  states, 
in  his  petition,  his  willingness  to  surrender  all  his  estate 
and  effects  for  the  benefit  of  his  creditors,  may,  as  soon 
as  he  is  adjudged  to  be  a  bankrupt,  surrender  his  prop- 
erty into  the  hands  of  the  court,  by  surrendering  it  to  the 
register  who  has  made  the  adjudication  of  bankruptcy. 

I  am,  therefore,  of  the  opinion,  that  if  the  debtor,  in 
this  case,  has  been  adjudged  a  bankrupt,  and  requests  the 
register  to  receive  a  surrender  of  his  property,  the  regis- 
ter is  authorized  and  required  to  receive  such  surrender, 
and  to  keep  the  property  safely,  until  it  can  be  turned 
over  to  the  assignee.  It  is  true  that  the  Act  contains  no 
special  provisions  for  the  execution  of  the  trust,  but  the 
power  of  the  court  extends,  by  section  one  of  the  Act, 
"  to  all  a<)ts,  matters,  and  things  to  be  done  under  and  in 
virtue  of  the  bankruptcy,"  and  the  register  exercises  the 
power  of  the  court  in  regard  to  the  property. 
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A  BANKEUPT. 

Withdrawing  Proof  of  Claim. 

Where  an  agent  of  a  creditor,  who  had  filed  proof  of  the  creditor's  debt  against 
the  bankmpt,  asked  leaye  to  withdraw  the  proof  of  debt,  it  being  alleged  that 
certain  facts  had  been  by  error  omitted : 

Held,  That  the  proof  of  debt  conld  not  be  withdrawn,  but  that  the  creditor  ought 
to  be  allowed  and  required  to  amend  his  proof. 

In  this  case,  at  the  first  meeting  of  creditors,  Nathan- 
iel Niles,  as  agent  for  Edward  W.  Seabury,  proved  and 
filed  a  claim  of  Seabnry  against  the  bankrupt,  but  he  was 
not  authorized,  by  any  letter  of  attorney  from  Seabury,  to 
vote  on  behalf  of  Seabury,  in  the  choice  of  an  assignee* 
Niles  then  asked  leave  to  withdraw  from  file  the  proof  of 
Seabury 's  claim.  To  this  the  bankrupt  objected.  It  was 
stated,  that  Seabury  had  accepted  notes  of  the  bankrupt 
for  $5,000,  and  agreed  to  give  him  a  full  discharge  when 
they  were  paid,  that  the  notes  were  not  yet  due,  and  that 
these  facts  had,  through  an  error  on  the  part  of  Niles, 
been  omitted  from  his  deposition  in  proof  of  Seabury's 
claim.  On  this  ground,  in  part,  Niles  asked  leave  to 
withdraw  the  deposition.  The  register  thought  that 
Niles  ought  to  be  allowed  to  amend  the  proof  of  Sea- 
bury's claim,  but  that  he  could  not,  under  the  circum- 
stances, withdraw  from  the  files  the  proof  already  put  in. 
Niles  insisted  upon  his  right  to  withdraw  the  deposition 
from  the  files,  and  asked  that  the  question  should  be 
certified  to  the  judge  for  his  decision. 
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Blatohford,  J.  The  register  is  correct  in  his  view. 
Neither  the  proof  of  debt  nor  the  deposition  can  be  with- 
drawn, but  the  party  ought  to  be  allowed  and  required  to 
amend  his  proof. 


SEPTEMBER,  1867. 

IN   THE  MATTBE   OP  AUGUSTUS  A.   BLISS, 
A  BANKEUPT. 

AsBiQNEB. — Duty  of  Rboistbr. 

A  nffisieT  should  state  to  the  judge  any  reasons  which  he  may  know  to  exist,  why 
an  assignee  elected  or  appointed  should  not  be  approved. 

In  this  case,  the  register  certified  to  the  court  the 
question  whether,  if  he  was  satisfied  that  the  bankrupt 
had,  through  his  friends,  chosen  an  assignee  in  his  own 
interest,  he  should  certify  his  opinion  and  the  grounds 
of  it  to  the  court. 

Blatghfobd,  J.  When  the  register  is  satisfied  that 
any  reasons  exist,  why  an  assignee  elected  or  appointed 
should  not  be  approved  by  the  judge,  it  is  his  duty  to 
state  such  reasons  fully,  in  submitting  to  the  judge  the 
question  of  approval. 
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SEPTEMBER,  1867. 

IN  THE  MATTBE  OP  JOHN  EILBT,  ON  HABEAS 

00EPU8. 

MiLITART  EmUBTMENT. OatH  OF  ReCRUTT. RsORUIT  OVER  ElOHTEXV 

Years  of  age. — Power  of  Court. — Duty  of  Secretary  of  War. 

The  Oath  taken  by  a  recroit,  on  his  enlistment  into  the  anny  of  the  United 
States,  as  to  his  age,  is  conclnsiye  as  against  himself  and  every  one  else. 

Enlistments  of  minors  oyer  eighteen  years  of  age,  into  the  anny  of  the  United 
States,  withont  the  consent  of  their  parents,  masters  or  guardians,  are  Tslid, 
bnt  it  is  not  lawM  to  master  into  the  service  a  person  under  eighteen  years 
of  aga 

The  whole  power  of  diBcharging  minors  from  the  army,-  is  given  to  the  Secre- 
tary of  War,  and  cognisance  of  such  matters  is  taken  from  the  Courts. 

The  writ  of  haheas  oarpus  in  this  case  was  issued  on  a 
petition  setting  forth  that  Siley  was  illegally  restrained 
by  the  officer  in  command  of  the  military  quarters  at 
Willet's  Point,  within  this  district ;  that  the  cause  or  pre- 
tence of  such  restraint  was,  that  Siley  enlisted  in  the 
military  service  of  the  United  States,  at  Boston,  on  or 
about  October  23d,  1866;  that  Biley  wasnot  eighteen 
years  of  age  at  the  time  of  his  enlistment ;  that  Biley's 
father  resided  at  Nashua,  New  Hampshire,  and  did  not 
consent  to  the  enlistment  of  his  son  or  have  any  knowl- 
edge thereof;  and  that  the  enlistment  was  void  as  to  the 
father. 

The  return  to  the  writ  set  forth  that  Biley  was  a 
soldier  duly  enlisted  in  the  service  of  ^the  United  States ; 
that  he  enlisted  October  23d,  1866,  at  Boston,  for  three 
years ;  and  that  he  had  never  been  discharged  from  serv- 
ice. The  original  enlistment  paper  of  Biley  was  sub- 
mitted to  the  Court  with  the  return.  In  it  Biley  made 
oath  that  he  was,  on  the  23d  of  October,  1866,  ''  aged 
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nineteen  years."  There  was  no  traverse  of  the  return, 
and  no  testimony  was  given  except  what  was  contained 
on  the  face  of  the  foregoing  papers. 

On  the  part  of  Biley  it  was  contended,  that  the  enlist- 
ment was  void  db  imtiOj  because  he  was  a  minor  under 
the  age  of  twenty  one  years  at  the  time,  and  enlisted 
without  the  consent  of  his  father,  and  that  the  oath  taken 
by  him  on  his  enlistment  was  not  conclusive  on  his  father, 
but  was  at  most  only  conclusive  on  himself. 

Blatohpord,  J.  T  have  heretofore  decided,  in  the 
case  of  John  Edward  Gline,  on  habeas  corpusj  {awte,  p. 
338),  that  the  provision  of  the  second  section  of  the  Act 
of  February  13th,  1862,  (^12  U.  S.  Stat,  at  Large,  339),  which 
declares  that  "the  oath  of  enlistment  taken  by  the  re- 
cruit shall  be  conclusive  as  to  his  age,"  is  as  conclusive 
and  binding  upon  this  Gourt,  as  it  is  upon  the  recruit  or 
upon  the  United  States,  and  that  the  intent  of  Gongress 
manifestly  was,  that  no  evidence  should  be  received  to 
contradict  a  statement  as  to  the  age  of  the  recriut,  con- 
tained in  the  oath  taken  by  him  on  his  enlistment.  (Case 
of  George  BeUhfj  before  Judge  Ddh/y  New  York  Common 
Pleas,  March,  1867 ;  Cases  of  Michael  J.  Conley  amd  John 
Jwmp,  before  Judge  Betts,  in  this  Court,  Ja/nuary,  1867^ 
There  is  no  foundation  for  the  suggestion,  that  the  oath 
taken  by  a  minor  recruit,  though  it  may  be  conclusive  as 
to  the  recruit  himself,  is  not  conclusive  as  to  his  parent. 
The  idea  on  which  that  claim  is  made  is,  that  the  minor 
owes  service  to  his  parent  and  cannot  lawfully  contract, 
against  or  without  the  consent  of  his  parent,  to  render 
his  services  to  another.  But  such  duty  of  the  minor  to 
his  parent  is  subordinate  to  the  paramount  right  of  the 
Government  to  demand  his  military  services.  The  Gon- 
stitution  of  the  United  States  has  conferred  specifically 
upon  the  Gongress  of  the  United  States  the  power  to 
raise  armies.  It  is  a  necessary  incident  of  such  power, 
that  Gongress  has  authority  to  declare  who  may  be  en- 
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Ifsted  as  soldiers,  and  what  age  shall  be  considered  an 
age  of  consent  to  such  enlistment.  Congress  may  pre- 
scribe a  standard  of  height,  age,  birth  place,  and  other 
qualifications.  It  may,  in  the  case  of  a  minor,  reqoire 
the  consent  of  his  parents  to  his  enlistment,  or  it  may 
omit  to  require  such  consent.  It  may  fix  the  age  of  six- 
teen, or  the  age  of  eighteen,  or  any  other  age,  either 
above  or  below  twenty-one,  as  the  age  of  enlistment. 
When  the  age  is  fixed,  it  may  declare  what  shall  be  con- 
sidered conclusive  evidence  of  such  age,  just  as  it  may 
declare  what  shall  be  considered  conclusive  evidence  of 
the  consent  of  the  recruit  to  his  enlistment.  The  provis- 
ion of  law,  that  '^the  oath  of  enlistment  taken  by  the 
recruit  shall  be  conclusive  as  to  his  age,"  means,  that 
where  the  recruit,  on  his  enlistment,  takes  an  oath  which 
shows  that  he  is  of  the  age  at  which  the  law  authorizes 
an  enlistment,  such  oath  shall  be  conclusive  evidence  as 
against  himself,  his  parents,  the  United  States,  the  officer 
w^Lo  enlisted  him,  and  all  the  world,  that  he  is  of  such 
age ;  and  the  enlistment  is  binding  and  valid  so  far  as  the 
question  of  the  age  of  the  recruit  is  concerned. 

In  the  present  case,  the  recruit  having  sworn,  on  his 
enlistment,  that  he  was  nineteen  years  of  age,  the  only 
questions  presented  for  consideration  are,  whether  the 
enlistment  of  a  recruit  of  that  age  is  authorized  by  the 
laws  of  the  United  States,  and,  if  it  is,  whether  the  con- 
sent of  his  parents  to  his  enlistment  is  necessary.  The 
determination  of  these  questions  requires  an  examination 
of  the  legislation  of  the  United  States  on  this  subject. 

The  Act  of  March  16th,  1802,  (2  U.  S.  Stat.  atlMrge,  132), 
entitled,  ^'  An  Act  fixing  the  military  peace  establishment 
of  the  United  States,"  provided,  in  section  eleven,  for  the 
enlistment  of  persons  between  the  ages  of  eighteen  and 
thirty-five  years,  and  declared  '*  that  no  person  under  the 
age  of  twenty-one  years  shall  be  enlisted  by  any  officer, 
or  held  in  the  service  of  the  United  States,  without  the 
consent  of  his  parent,  or  guardian,  or  master,  first  had 
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and  obtained,  if  any  he  have."  Acts  declared  to  be  "in 
addition"  to  the  Act  of  March  16th,  18Q2,  were  passed  on 
the  28th  of  February,  1803,  (2  U.  8.  Stat,  at  Large,  206), 
and  the  26th  of  March,  1804,  (Id.,  290).  These  Acts 
merely  provided  for  additions  to  the  military  force. 
On  the  12th  of  April,  1808,  an  Act  was  passed  entitled, 
"An  Act  to  raise  for  a  limited  time  an  additional  mili- 
tary force."  {Id.y  481).  This  Act  provided  that,  in  ad- 
dition to  the  then  existing  military  establishment  of  the 
United  States,  there  should  be  raised  certain  regiments 
of  soldiers.  Section  five  of  that  Act  declared,  that  the  pro- 
visions of  the  Act  of  March  16th,  1802,  relative  to  the 
age  of  recruits,  should  be  in  force  and  applied  to  all  per- 
sons, matters  and  things  within  the  intent  and  meaning 
of  such  Act  of  1808,  in  the  same  manner  as  if  they  were 
inserted  at  large  in  the  same.  On  the  24th  of  December, 
1811,  an  Act  entitled,  "An  Act  for  completing  the  ex- 
isting military  establishment"  was  passed.  {Id.,  669). 
This  Act  enacted,  that  the  military  establishment,  as  then 
authorized  by  law,  that  is,  by  the  Acts  above  referred  to 
should  be  immediately  completed.  On  the  11th  of  Janu- 
ary, 1812,  an  Act  was  passed  entitled,  "  An  Act  to  raise 
an  additional  military  force."  {Id.,  671).  This  Act  pro- 
vided for  raising  thirteen  regiments  of  soldiers.  The 
11th  section  of  this  Act  declared,  "  that  no  person  under 
the  age  of  twenty-one  years  shall  be  enlisted  by  any 
officer,  or  held  in  the  service  of  the  United  States,  with- 
out the  consent,  in  writing,  of  his  parent,  guardian  or 
master,  first  had  and  obtained,  if  any  he  have."  This 
provision  of  the  Act  of  1812  was  substantially  the  same 
as  that  of  the  Acts  of  1802  and  1808,  with  the  addition, 
that  the  consent  of  the  parent,  guardian  or  master  of  the 
minor  was  required  to  be  in  writing.  An  Act  supple- 
mentary to  the  Act  of  April  12th,  1808,  was  passed  on 
the  24th  of  February,  1812.  {Id.,  685).  An  Act  supple- 
mentary to  the  Act  of  January  11th,  1812,  was  passed  on 
the  17th  of  March,  1812.    {Id.,  696).    An  Act  in  addition 
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to  the  Act  of  January  Uth,  1812,  was  passed  on  the  8th 
of  April,  1812.  {Id.,  704).  These  three  Acts  contain  no 
provisions  bearing  on  the  question  under  consideration, 
and  are  only  cited  as  showing  that  the  Acts  to  which 
they  were  supplementary  and  additional  were  still  in 
force. 

On  the  26th  of  June,  1812,  an  Act  was  passed  entitled, 
**  An  Act  for  the  more  perfect  organization  of  the  Army 
of  the  United  States/'  {Id.,  764).  This  Act  declared  of 
how  many  regiments  the  infantry  of  the  army  should 
consist,  and  of  what  a  regiment  of  infantry  should  con- 
sist, and  of  what  a  troop  of  cavalry  should  consist.  It 
also  recognized  the  Acts  of  April  12th,  1808,  and  January 
11th,  1812,  as  in  force.  It  also  declared,  (section  five,)  that 
the  military  establishment  authorized  by  law  previous  to 
the  12th  of  April,  1808,  and  the  additional  military  force 
raised  by  virtue  of  that  Act,  should  be  incorporated.  On 
She  20th  of  January,  1813,  an  Act  was  passed,  *' supple- 
mentary to  the  Act  of  June  26th,  1812.  {Id.,  791).  This 
Act  provided  for  an  advance  of  pay  to  recruits  ^*  in  order 
to  complete  the  present  military  establishment  to  the 
full  number  authorized  by  law,  with  the  greatest  possible 
despatch."  It  also  enacted,  (section  5,)  that  the  recruit- 
ing officer  should  be  entitled  to  receive  for  every  effective 
able  bodied  man  who  should  be  duly  enlisted  after 
February  1st,  1813,  for  five  years  or  during  the  war,  and 
mustered,  ^'and  between  the  ages  of  eighteen  and  forty- 
five  years,"  the  sum  of  four  dollars,  and  ^^that  no  person 
under  the  age  of  twenty-one  years  shall  be  enlisted  by 
any  officer,  or  held  in  the  service  of  the  United  States, 
without  the  consent,  in  writing,  of  his  parent,  guardian, 
or  master,  first  had  and  obtained,  if  any  he  have."  The 
language  of  this  restriction  was  the  same  as  that  of  the 
Act  of  January  11th,  1812.  On  the  29th  of  January,  1813, 
an  Act  was  passed,  additional  to  the  Act  of  January  11th, 
1812.  (Jrf.,  794).  This  Act  provided,  that,  in  addition  to 
the  then  existing  military  establishment  of  the  United 
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States,  there  should  be  raised  certain  additional  regiments 
of  infantry,  to  be  enlisted  for  one  year.  It  also  enacted, 
(section  seven,)  that  the  recruiting  ojficers,  employed  in 
recruiting  the  force  authorized  by  the  Act,  should  be  en- 
titled to  receive  for  every  person  enlisted  by  them  into 
the  service,  for  the  term  specified,  and  approved  by  the 
commanding  officer  of  the  regiment,  and  **  between  the 
ages  of  eighteen  and  forty-five  years,"  the  sum  of  two 
dollars.  The  same  section  contained  a  provision  in  re- 
gard to  the  consent  in  the  case  of  persons  under  the  age 
of  twenty-one  years,  in  the  same  words  as  the  provisions 
in  the  Acts  of  January  11th,  1812,  and  January  20th,  1813f» 
On  the  6th  of  July,  1813,  an  Act  was  passed  amendatory 
of  the  Act  of  January  29th,  1813.  (3  Id.,  3).  It  provided, 
that  five  of  the  regiments  authorized  to  be  raised  by  the 
Act  of  January  29th,  1813,  might  be  enlisted  for  the  war. 
An  Act  passed  January  28th,  1814,  (III.,  96),  authorized 
the  enlistment  for  five  years,  or  during  the  war,  of  the 
regiments  then  authorized  by  law  to  be  enlisted  for  one 
year ;  and  the  fifteenth  section  of  the  Act  of  March  30th, 
1814,  (Id.,  113,)  enacted,  that  the  five  regiments  referred 
to  in  the  Act  of  July  6th,  1813,  might  be  enlisted,  at  the 
option  of  the  recruit,  "for  five  years,  or  for  and  during 
the  war." 

Such  was  the  condition  of  the  law  on  the  10th  of 
December,  1814.  Enlistments  of  soldiers  between  the 
ages  of  eighteen  and  forty-five  years  were  authorized,  but, 
if  the  recruit  was  under  the  age  of  twenty-one  years,  the 
previous  consent  in  writing  of  his  parent,  guardian,  or 
master,  if  he  had  one,  was  necessary  to  the  validity  of 
the  enlistment.  On  the  10th  of  December,  1814,  an  Act 
was  passed,  entitled,  ''  An  Act  making  further  provisions 
for  filling  the  ranks  of  the  army  of  the  United  States." 
(Id.,  146).  The  first  section  provides,  "  that,  from  and 
after  the  passing  of  this  Act,  each  and  every  conmiissioned 
officer  who  shall  be  employed  in  the  recruiting  service, 
shall  be,  and  he  hereby  is,  authorized  to  enlist  into  the 


414:  U.  S.  DISTRICT  OOTTRT  REPORTS. 

In  the  Matter  of  John  Riley,  on  Habeas  Corpus. 

army  of  the  United  States,  any  free,  eflfective,  able-bodied 
man,  between  the  ages  of  eighteen  and  fifty  years ;  which 
enlistment  shall  be  absolute  and  binding  apon  all  per- 
sons under  the  age  of  twenty-one  years,  as  well  as  upon 
persons  of  full  age,  such  recruiting  officer  having  com- 
plied with  all  the  requisitions  of  the  laws  regulating  the 
recruiting  service."  The  second  section  provides,  ''  that 
it  shall  not  be  lawful  for  any  recruiting  officer  to  pay  or 
deliver  to  a  recruit  under  the  age  of  twenty-one  years, 
to  be  enlisted  by  virtue  of  this  Act,  any  bounty  or  cloth- 
ing, or  in  any  manner  restrain  him  of  his  liberty,  until 
after  the  expiration  of  four  days  from  the  time  of  his 
enlistment,  and  it  shall  be  lawful  for  the  said  recruit,  at 
any  time  during  the  said  four  days,  to  reconsider  and 
withdraw  his  enlistment,  and  thereupon  he  shall  forthwith 
be  discharged  and  exonerated  from  the  same."  The 
third  section  repeals  so  much  of  the  fifth  section  of  the 
Act  of  January  20th,  1813,  as  required  the  consent  in 
writing  of  the  parent,  guardian  or  master,  to  authorize 
the  enlistments  of  persons  under  the  age  of  twenty-one 
years,  and  contains  a  proviso  that,  in  case  of  the  enlist- 
ment of  an  apprentice  held  to  serve  at  the  time  for  any 
term  between  two  and  three  years,  his  master  shall  be 
entitled  to  one  half  of  his  money-bounty,  and  if  held  to 
serve  between  one  and  two  years,  to  one-third,  and  if 
held  to  serve  one  year  or  less,  to  one-fourth.  The  effect 
of  these  provisions  of  the  Act  of  December  10th,  1814^ 
was,  to  authorize  the  enlistment  of  soldiers  between  the 
ages  of  eighteen  and  fifty  years,  and  to  make  the  enlist- 
ment of  persons  under  the  age  of  twenty-one  years,  with- 
out the  consent  of  their  parents,  guardians  or  masters, 
as  binding  upon  the  recruits,  and  their  parents,  guardians 
and  masters,  and  the  United  States,  and  all  the  world,  as 
if  the  recruits  were  persons  of  full  age.  It  is  true,  that 
no  previous  provision,  requiring  the  consent  in  writing  of 
the  parent,  guardian  or  master,  to  authorize  the  enlist- 
ment, was  expressly  repealed,  except  the  provision  to 
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that  effect  in  the  Act  of  January  20th,  1813.  The  pro- 
visions to  that  effect  in  the  Acts  of  March  16th,  1802, 
April  12th,  1808,  January  11th,  1812,  and  January  29th, 
1813,  were  not  expressly  repealed.  But  they  were  en- 
tirely inconsistent  with  the  provisions  of  the  Act  of 
December  10th,  1814.  The  Intention  of  Congress,  as 
clearly  expressed  in  the  Act  of  1814,  was,  to  authorize  the 
enlistment  of  minors  over  the  age  of  eighteen  years, 
without  the  consent  of  their  parents,  guardians  or  mas- 
ters. The  provisions  of  the  Act  of  1814  being  thus  en- 
tirely inconsistent  with  those  of  the  Act  of  January  20th, 
1813,  the  effect  would  have  been  to  repeal  and  supersede 
the  provisions  of  the  Act  of  January  20th,  1813,  in  regard 
to  consent,  even  if  there  had  been  no  express  repeal  of 
those  provisions.  And  the  Act  of  1814  has  equally  the 
effect  of  repealing  and  superseding  the  provisions  of  the 
Acts  of  1802,  1808,  and  1812,  and  January  29th,  1813. 
The  first  section  of  this  Act  of  1814  is  still  in  force,  and, 
under  it,  enlistments  of  minors  over  the  age  of  eighteen 
years,  without  the  consent  of  their  parents,  guardians  or 
masters,  are  valid. 

On  the  28th  of  September,  1860,  an  Act  was  passed 
entitled,  ''An  Act  making  appropriations  for  the  support 
of  the  army  for  the  year  ending  the  30th  of  June,  1851," 
(9  Id.  504),  the  fifth  section  of  which  provided,  that  it 
should  be  the  duty  of  the  Secretary  of  War  to  order  the 
discharge  of  any  soldier  of  the  army  of  the  United  States, 
who,  at  the  time  of  his  enlistment,  was  under  the  age  of 
twenty-one  years,  upon  evidence  being  produced  to  him 
that  such  enlistment  was  without  the  consent  of  his  par- 
ent or  guardian.  This  fifth  section  of  the  Act  of  1850, 
while  it  was  in  force,  still  left  the  enlistment,  of  a  minor 
over  the  age  of  eighteen  years,  without  the  consent  of 
his  parent,  guardian  or  master,  valid,  as  authorized  by 
the  Act  of  1814,  and  conferred  no  authority  upon  any 
court  to  discharge  such  minor  from  service,  on  the  ground 
that  he  had  enlisted  without  such  consent,  and  that» 
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therefore,  such  enlistment  was  invalid,  but  merely  imposed 
on  the  Secretary  of  War  the  duty  of  discharging  a  soldier 
who  was  a  minor  at  the  time  of  his  enlistment,  upon  evi- 
dence that  he  enlisted  without  the  consent  of  his  parent 
or  guardian.  But  this  provision  of  the  fifth  section  of  the 
Act  of  1850  was  expressly  repealed  by  the  second  section 
of  the  Act  of  February  13th,  1862,  (12  Id.,  339),  which 
provides,  ''  that  the  fifth  section  of  the  Act  of  28th  Sep- 
tember, 1860,  providing  for  the  discharge  from  the  service 
of  minors  enlisted  without  the  consent  of  their  parents 
or  guardians,  be,  and  the  same  hereby  is,  repealed,  pro- 
vided, that  hereafter  no  person  under  thei^e  of  eighteen 
shall  be  mustered  into  the  United  States  service,  and  the 
oath  of  enlistment  taken  by  the  recruit  shall  be  conclusive 
as  to  his  age."  This  language  of  the  Act  of  1862  shows, 
that  it  was  the  understanding  of  Congress  that  minors 
over  the  age  of  eighteen  years  could  lawfully  be  enlisted 
and  mustered  as  soldiers  into  the  United  States  service, 
without  the  consent  of  their  parents  or  guardians,  and 
that  they  were  not  to  be  discharged  from  service  for  want 
of  such  consent.  The  repeal  of  this  provision  of  the  Act 
of  1850  left  the  first  section  of  the  Act  of  December  lOth^ 
1814,  with  its  effSect  and  operation,  as  before  explained^ 
still  in  force,  and  deprived  the  minor  recruit,  who  had  en- 
listed without  the  consent  of  his  parent  or  guardian,  and 
also  such  parent  or  guardian,  of  all  means  of  obtaining  a 
discharge  on  the  ground  of  such  want  of  consent. 

On  the  24th  of  February,  1864,  an  Act  was  passed, 
the  twentieth  section  of  which  (13  Jrf.,  10),  provides,  *  *  that 
the  Secretary  of  War  may  order  the  discharge  of  all  per- 
sons in  the  military  service  who  are  under  the  age  of 
eighteen  years  at  the  time  of  the  application  for  their 
discharge,  when  it  shall  appear,  upon  due  proof,  that 
such  persons  are  in  the  service  without  the  consent^ 
either  expressed  or  implied,  of  their  parents  or  guardians^ 
provided  that  such  persons,  their  parents  or  guardians, 
shall  first  repay  to  the  Government,  and  to  the  State  and 
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local  authorities,  all  bounties  and  advance  pay  which  may 
have  been  paid  to  them,  anything  in  the  Act  to  which 
this  is  an  amendment  to  the  contrary  notwithstanding.'* 
On  the  4th  of  July,  1864,  an  Act  was  passed,  the  fifth 
section  of  which  {Id.  380,)  provides,  that  the  twentieth  sec- 
tion of  the  Act  of  February  24th,  1864,  ''shall  be  construed 
to  mean  that  the  Secretary  of  War  shdU  discharge  minors 
under  the  age  of  eighteen  years,  under  the  circumstances 
and  on  the  conditions  prescribed  in  said  section ;'  and, 
hereafter,  if  any  officer  of  the  United  States  shall  enlist 
or  muster  into  the  military  service  any  person  under  the 
age  of  sixteen  years,  with  or  without  the  consent  of  his 
parent  or  guardian,  such  person  so  enlisted  or  recruited 
shall  be  immediately  discharged  upon  repayment  of  all 
bounties  received/'  These  provisions  of  the  two  Acts 
of  1864  leave  the  provisions  of  the  first  section  of  the 
Act  of  December  10th,  1814,  and  of  the  second  section  of 
the  Act  of  February  13th,  1862,  in  full  force.  Enlist- 
ments of  minors  over  the  age  of  eighteen  years,  without 
the  consent  of  their  parents,  guardians  or  masters,  are 
valid,  and  the  oath  of  enlistment  taken  by  the  recruit  is 
conclusive  as  to  his  age,  but  it  is  not  lawful  to  muster 
into  service  a  person  under  the  age  of  eighteen  years. 
Certain  powers  of  discharge  are  granted  to  the  Secretary 
of  War,  which  he  is  required  to  exercise  in  the  cases 
specified.  The  sum  of  these  provisions  for  discharge  is 
as  follows :  1.  A  minor,  who  is  under  the  age  of  eighteen 
years  at  the  time  he  applies  for  his  discharge  to  the  Secre- 
tary of  War,  is  to  be  discharged  by  that  officer,  when  it 
appears,  upon  due  proof,  that  such  minor  is  in  the  service 
without  the  consent,  either  expressed  or  implied,  of  his 
parent  or  guardian,  provided  all  bounties  and  advance  pay 
which  may  have  been  paid  to  him  are  first  repaid.  2. 
A  person  who  was  under  the  age  of  sixteen  years  when 
he  was  enlisted  or  mustered  into  service,  is  to  be  dis- 
charged by  the  Secretary  of  War,  whether  he  was  en- 
listed or  mustered  with  or  without  the  consent  of  his 
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parent  or  guardian,  provided  all  bounties  received  by 
him  are  first  repaid,  and  provided  he  is  under  the  age  of 
eighteen  years  at  the  time  he  applies  for  his  discharge, 
and  is  in  the  service  without  the  consent,  either  ex- 
pressed or  implied,  of  his  parent  or  guardian.  The  whole 
power  of  discharge  is  Riven  to  the  Secretary  of  War  in 
regard  to  minors,  whatever  their  ages  when  they  enlisted 
or  when  they  apply  for  discharge ;  and,  although  it  is 
not  lawful  to  muster  into  service  a  person  under  the  age 
of  eighteen  years,  yet  Congress  has,  by  the  Act«of  1864, 
confided  wholly  to  the  Secretary  of  War  the  power  and 
duty  of  discharging  from  service  a  person  who  was  under 
the  age  of  eighteen  years  when  he  was  mustered  into 
service,  and  of  ascertaining  and  deciding,  (1)  Whether 
the  person  is  a  minor  under  the  age  of  eighteen  years  at 
the  time  he  applies  for  his  discharge ;  (2)  Whether,  if  he 
is  such  minor,  he  is  in  the  service  without  the  consent, 
either  expressed. or  implied,  of  his  parent  or  guardian; 

(3)  Whether  such  person  was  under  the  age  of  sixteen 
years  when  he  was  enlisted  or  mustered  into  service ; 

(4)  Whether  all  bounties  and  advance  pay  paid  to  such 
person  have  been  repaid.  The  entire  cognizance  of  these 
matters  is  given  by  law  to  the  Secretary  of  War,  and  is 
necessarily  taken  from  the  courts.  The  courts  cannot 
administer  the  restitution  of  the  bounties  and  pay,  and 
it  is  manifestly  the  intention  of  Oongress,  that  the  Secre- 
tary of  War  shall  be  exclusively  charged  with  the  ques- 
tion of  discharging  minors  who  are  under  the  age  of 
eighteen  years  when  they  apply  for  their  discharge.  As 
to  the  cases  provided  for  by  the  Acts  of  1864,  and  so  far 
as  the  jurisdiction  of  the  Secretary  of  War  extends  under 
those  Acts,  the  provision  of  the  second  section  of  the 
Act  of  February  13th,  1862,  that  the  oath  of  enlistment 
taken  by  the  recruit  shall  be  conclusive  as  to  his  age,  is 
necessarily  suspended,  and  the  Secretary  is  authorized 
and  required  to  receive  other  due  proof  as  to  the  age  of 


SOUTHERN  DISTRICT  OF  NEW  YORK.  419 

In  the  Matter  of  John  RUoy,  on  Habeas  Corpus. 

the  recruit,  both  at  the  time  of  his  enlistment  and  at  the 
time  he  applies  for  his  discharge. 

The  conclusions  I  have  arrived  at,  as  above  expressed, 
aie  not  only  reached  upon  principle,  but  they  are  sus- 
tained by  authority.  In  the  cases  of  Gonley  and  Jump, 
before  Judge  Betts,  in  this  Court,  January,  1867,  it  was 
decided,  that  the  two  Acts  of  1864  transferred  wholly 
from  the  cognizance  of  the  Judiciary  to  the  Department 
of  War  the  exclusive  charge  of  the  stattis  of  minor  re- 
cruits in  the  army.  A  like  decision  was  made  by  the 
same  Judge  in  the  case  of  Thomas  Gonroy,  April,  1867. 
In  the  case  of  George  Eeilly,  before  Judge  Daly,  a  jurist 
of  great  experience  and  sound  and  discriminating  judg- 
ment, it  was  held,  (March,  1867,)  that  the  result  of  the 
legislation  of  Gongress  is,  that  minors  over  the  age  of 
eighteen  years  may  be  enlisted  without  the  consent  of 
their  parents  or  guardians.  In  the  case  of  John  O'Gon- 
nor,  before  the  General  Term  of  the  Supreme  Gourt  of 
New  York,  for  the  First  District,  February,  1867,  it  was 
held  that,  as  Gongress  has,  by  the  Acts  of  1864,  provided 
for  a  mode  of  discharge  by  the  Secretary  of  War,  and 
prescribed  the  terms  and  conditions  on  which  a  discharge 
can  be  granted,  such  provision  may  be  construed  as  for- 
bidding other  modes  of  obtaining  a  discharge  in  a  case 
of  improper  enlistment. 

There  is  one  view  to  be  deduced  from  the  language  of 
the  Acts  of  1864,  which  has  not  yet  been  alluded  to,  and 
which  has  great  force  in  regard  to  the  present  case.  It 
is,  that  Gongress  clearly  evinces,  by  those  Acts,  its  under- 
standing, that  the  enlistment  of  a  minor  over  the  age  of 
eighteen  years  is  valid,  and  that  the  consent  of  his  parent 
or  guardian  is  not  necessary  to  the  validity  of  the  enlist- 
ment. Gongress  does  not  make  by  those  Acts  any  pro- 
vision for  the  discharge  of  a  minor  who  was  over  the  age 
of  eighteen  years  when  he  enlisted,  or  who  was  under 
that  age  when  he  enlisted,  but  is  over  it  when  he  applies 
for  his  discharge,  but  provides  solely  for  the  discharge  of 
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a  minor  who  is  under  that  age  when  he  applies  'for  his 
discharge.  The  remedy  is  applied  to  the  mischief.  There 
is  no  unlawfulness  in  the  enlistment  of  a  minor  over  the 
age  of  eighteen  years,  even  though  his  parent  or  guar- 
dian does  not  consent.  But  a  minor  under  the  age  of 
eighteen  years  must  not  enlist,  and,  if  he  applies  to  the 
Secretary  of  War  for  his  discharge  before  he  arrives  at 
the  age  of  eighteen  years,  and  shows  that  he  is  in  the 
service  without  the  consent  of  his  parent  or  guardian,  he 
is  to  be  discharged,  on  first  repaying  his  bounties  and 
advance  pay.  The  minor,  in  the  present  case,  was  nine- 
teen years  of  age  when  he  enlisted,  as  appears  by  his 
own  oath  taken  on  his  enlistment.  His  enlistment  was, 
therefore,  valid,  and  did  not  require  the  consent  of  his 
father  to  make  it  valid,  and  he  must  be  remanded  to 
service  under  his  proper  officer. 
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IN   THE   MATTEE    OF    FEEEMAN^OENB,   A 
BANKEUPT. 

Duty  of  Bsoibtbr. — ^Amendment  op  Schedules.  —  Abbreyutiokb. 
— Notes  and  Judgments. 

Registers  in  bankrnpicy  are  charged  with  the  general  sapervialon  and  care  of  cases 

referred  to  them. 
If,  at  any  stage  of  proceedings  before  him,  a  register  determines  that  a  bank- 

mpf  8  schedules  are  insufficient,  he  may  of  his  own  motion  order  them  to  be 

amended. 
Where  the  register  makes  an  order  that  a  bankrupt's  schedule  be  amended,  the 

order  ought  to  specify  particularly  the  respects  in  which  it  is  to  be  amended. 
It  is  necessary  for  a  bankrupt  to  state  in  his  schedules,  whether  or  not  any  note 

has  been  given,  or  any  judgment  rendered,  for  every  debt,  and  whether  or  not 

any  person  is  liable  with  the  debtor,  as  a  partner  or  joint  contractor. 
What  is  a  sufficient  statement  of  those  facts  is  a  matter  of  discretion  with  the 

register. 
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Hie  use  of  dots  or  oontractioms,  in  the  Bchedules,  to  indicate  a  repetition  of  words 
prerionaly  need,  is  forbidden  by  rule  14  of  the  General  Orders  in  Bankruptcy. 

Blatghford,  J.  In  this  case,  the  petition  of  the 
debtor,  with  schedules  attached,  was  filed  on  the  27th  of 
June.  On  the  29th  of  June,  the  register  certified  the 
papers  to  be  correct,  and  adjudged  the  petitioner  a  bank- 
rupt, and  a  warrant  was  issued  to  the  marshal,  returnable 
August  7th.  On  that  day  a  meeting  of  creditors  was 
held,  which  was  adjourned  from  time  to  time,  until  the 
4th  of  September,  when  an  assignee  was  appointed.  In 
schedule  A  to  the  petition,  there  was  no  averment  whether 
the  bankrupt  contracted  the  debts  set  forth  individually, 
or  as  copartner.  In  many  cases,  it  was  stated  in  such 
schedule  that  judgment  had  been  obtained,  by  merely  in- 
serting the  word  ''judgment "  in  the  last  column  of  sched- 
ule A,  ^o.  3 ;  and  in  many  cases  in  that  form  there  was 
no  statement  affirmatively  or  negatively,  as  to  judgments 
or  notes.  In  the  same  form  there  was  used,  in  many 
eases,  the  contraction  "do.  do.,"  or  the  reference 
ccci  a  44  44^  ^  applied  to  language  and  words  used  before 
and  above  such  marks. 

When  the  proofs  of  debt  came  to  be  made  and  filed, 
it  was  found  that  in  two  cases  (both  on  the  debtor's  sched- 
ules A)  the  proof  was  against  the  bankrupt  jointly  with 
other  persons,  his  partners.  This  was  the  first  knowledge 
the  register  had  of  any  partnership  of  the  bankrupt. 

In  view  of  this  fact  of  partnership,  and  the  contrac- 
tions and  references  referred  to  above,  the  register  made 
an  order,  on  the  7th  of  September,  as  follows :  *'It  ap- 
pearing in  the  course  of  proceeding,  in  this  entitled  mat- 
ter, that  the  schedules  heretofore  filed  by  the  petitioner, 
and  upon  which  an  adjudication  of  bankruptcy  was  made, 
are  incorrect  and  deficient,  and  do  not  meet  the  require- 
ments of  the  law,  it  is  ordered  that  the  said  Freeman  Ome 
make  and  file  a  properly  verified  statement  of  his  unse- 
cured debts,  which  shall  be  as  an  amendment  to  sched- 
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Tile  A,  No.  3,  heretofore  filed,  which  amendment  to 
the  said  schedule  shall  set  forth  fully  the  various  facts 
rendered  necessary  by  the  requirements  of  the  law,  aa 
shown  in  the  notes  of  instruction  and  headings  ordered 
for  use  in  said  schedule  A,  No.  3,  by  the  rules  of  the 
Supreme  Oourt,  and  that  such  amendments  shall  be  made 
and  filed,  on  or  before  the  14th  day  of  September,  A.  D. 
1867." 

On  the  14th  of  September,  the  bankrupt  appeared  and 
objected  to  the  order,  as  one  which  the  register  had  no 
power  to  make,  and  prayed  that  five  several  points,  as  an 
appeal  from  the  action  of  the  register,  might  be  certified 
to  the  judge  for  his  decision. 

1.  Whether  the  register,  after  an  adjudication  of  bank- 
ruptcy, and  accepting  the  surrender  of  the  bankrupt,  and 
issuing  a  warrant,  and  the  holding  of  the  first  meeting  of 
creditors,  and  the  choice  or  appointment  of  an  assignee, 
can,  of  his  own  motion,  and  not  upon  the  motion  of  the 
assignee,  or  of  some  creditor  who  has  proved  his  claim, 
order  an  amendment  of  the  bankrupt's  schedule  of  credi- 
tors, theretofore  filed  by  him,  to  be  made  by  the  bank- 
rupt. 

In  regard  to  this  question,  the  register  states,  that  he 
is  clearly  of  the  opinion  that  the  register  can,  of  his  own 
motion,  order  such  amendments  ;  that  rule  5,  of  the  Su- 
preme Court,  specifies  '^ordering  amendments,"  as  one  of 
the  acts  the  registers  may  perform,  under  the  orders  of 
the  court  referring  cases  to  them,  and  that  he  ought  to 
do  so  from  the  fact  that  otherwise  f  the  certificate  of  cor- 
rectness by  the  register  being  considered  conclusive) 
oversights  could  not  be  corrected,  nor  could  a  condition 
of  facts  arising  in  the  course  of  proceedings,  be  taken 
notice  of,  as  in  this  case. 

The  register  is  correct  in  this  view.  By  section  thirty- 
two  of  the  act,  the  court  is  forbidden  to  grant  a  discharge 
to  the  bankrupt,  unless  it  appears  to  the  court  that  he  has, 
in  all  things,  conformed  to  his  duty  under  the  Act ;  and  the 
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form  of  discharge  prescribed  by  that  section  contains  a 
recital  that  the  bankrupt  "  appears  to  have  conformed 
to  all  the  requirements  of  law  in  that  behalf."  Where  a 
case  has  been  conducted  before  a  register,  as  all  cases  are 
required  to  be'by  the  Act,  it  is  impossible  for  the  court  ta 
determine  whether  the  bankrupt  has  conformed  to  all  the 
requirements  of  the  Act,  unless  the  register  first  makes 
an  examination  as  to  that  question,  and  certifies  the  re- 
sult to  the  court.  It  is  a  necessary  incident  of  the  pro- 
vision of  the  Act,  that  the  bankrupt  must  conform  to  all 
its  requirements  before  he  can  have  a  discharge,  that  the 
court,  and  the  register,  acting  as  the  court,  when  a  case  is 
referred  to  him,  should  have  the  power  at  all  times  to  re- 
quire the  bankrupt  to  conform  to  the  requirements  of  the 
Act.  An  error,  whenever  discovered,  must  be  corrected^ 
no  matt.er  what  proceedings  have  theretofore  taken  place. 
The  33d  rule  of  the  "General  Orders  in  Bankruptcy'* 
shows,  that  when  a  debtor  ''omits  to  state  in  the  sched- 
ules annexed  to  his  petition  any  of  the  facts  required  to 
be  stated,  concerning  his  debts  or  his  property,"  the 
court,  or  the  register  acting  as  the  court,  is  "to  deter- 
mine whether  to  admit  the  schedules  as  sufficient,  or  to 
require  the  debtor  to  make  further  efforts  to  complete 
the  same,  according  to  the  requirements  of  the  law." 
This  determination  may  be  made  by  the  register,  of  his 
own  motion,  and  at  any  stage  of  the  proceedings,  and,  if 
he  determines  that  the  schedules  are  insufficient,  he  may 
order  them  to  be  amended. 

2.  Whether  it  is  necessary  and  requisite  to  a  compli- 
ance with  the  requirements  of  the  law,  as  shown  in  the 
notes  of  instruction  and  headings  to  schedule  A,  ^o.  3» 
when  no  note  has  been  given  by  the  bankrupt,  or  no  judg- 
ment has  been  obtained  against  him,  for  or  on  account 
of  the  debt  stated,  in  addition  to  stating  what  is  the  con- 
sideration of  the  debt,  to  state  that  no  note  has  been 
given,  or  no  judgment  has  been  rendered  by  or  against 
the  bankrupt ;  and,  also,  in  case  the  bankrupt  be  solely 
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liable  for  the  debt,  whether  it  is  necessary  to  state  there- 
nnder  that  no  person  is  liable  with  him  as  copartner  or 
joint  contractor. 

In  regard  to  this  question,  the  register  states,  that  he 
thinks  the  Supreme  Court  intended,  by  the  headings  and 
notes  of  instruction  referred  to,  that  the  fact  of  the  ex- 
istence of  a  judgment  or  a  note,  &c.,  should  be  affirmed 
or  negatived,  and  not  be  left  to  implication  or  suggestion. 

I  think  that  it  is  necessary  to  state,  in  the  schedules, 
whether  or  not  any  note  has  been  given,  or  any  judgment 
has  been  rendered,  and,  also,  whether  or  not  any  i)erson 
is  liable  with  the  debtor,  as  copartner  or  joint  contractor. 
What  shall  be  considered  a  sufficient  form  of  statement 
in  those  respects,  is  necessarily  a  matter  allowing  of  some 
latitude  of  discretion  on  the  part  of  the  register. 

3.  Whether  the  said  order  (if  the  register,  under  the 
circumstances,  has  power  to  make  it)  should  not  specify, 
particularly,  the  respects  in  which  the  schedules  are,  in 
the  opinion  of  the  register,  defective,  and  in  which  the 
schedules  should,  in  the  judgment  of  the  register,  be 
amended. 

In  regard  to  this  question,  the  register  says,  that  he 
considers  an  order  that  the  schedules  conform  to  the  notes 
of  instruction  and  headings  of  the  blanks  and  forms, 
sufficiently  specific  to  guide  the  attorney  or  bankrupt  in 
making  amendments,  assuming  ordinary  care  and  intel- 
ligence on  the  part  of  practitioners. 

I  think  that  the  order  ought  to  specify,  particularly, 
the  respects  in  which  the  schedules  are,  in  the  opinion  of 
the  register,  defective,  and  in  which  they  should,  in  his 
judgment,  be  amended. 

4.  Whether,  under  rule  14  of  the  Supreme  Court,  which 
requires  that  *'all  petitions,  and  the  schedules  filed  there- 
with, shall  be  printed  or  written  out  plainly,  and  without 
abbreviation  or  interlineation,  except  where  such  abbre- 
viation or  interlineation  may  be  for  the  purpose  of  refer- 
ence," it  is  permissible  to  refer  to  an  above  written  word 
or  statement,  as  follows : 
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''NAMK.  SBSmBNOE. 

A.  B.  New  York  City. 

0.  D.  "       "       "     " 

using  the  customary  marks     "       **      to  refer  to  the 
above  written  words. 

In  regard  to  this  question  the  register  states  that  he 
thinks  the  rule  precludes  the  use  of  dots  to  indicate  any- 
thing necessary  to  be  stated.    I  concur  with  the  register. 

5.  It  is  supposed  that  one  of  the  defects  and  errors  in 
the  schedule  referred  to  in  the  order,  as  appearing  in  the 
course  of  proceedings  in  the  matter  of  Ome,  is  the  omis- 
sion in  stating  the  debt  scheduled  as  William  H.  Earle's, 
to  state  that  the  bankrupt  was  jointly  liable  with  any 
other  person.  It  appeared,  by  the  proof  of  debt  offered 
by  the  said  creditor,  that  the  debt  exists  as  a  judgment 
against  two  other  persons  jointly  with  the  bankrupt,  and 
another  defect  or  omission  appeared  by  the  fact  that, 
at  the  first  meeting,  a  creditor  whose  name  was  not  on 
the  schedule  filed  by  the  bankrupt,  appeared  and  made 
proof  of  a  claim  against  the  estate  of  the  bankrupt ; 
and  the  question  is  submitted  whether,  upon  the  facts, 
the  bankrupt  can  be  ordered,  upon  the  motion  of  the 
register,  after  the  adjournment  of  the  first  meeting  of 
creditors,  to  amend  the  schedules  annexed  to  his  petition, 
to  conform  to  the  facts. 

In  regard  to  this  question,  the  register  says  that  the 
facts  are  not  fully  stated ;  that  the  proof  of  debt,  in  the 
case  of  Earle,  averred  that  the  persons  against  whom, 
jointly  with  the  bankrupt,  the  judgment  was  obtained, 
were  copartners  with  the  bankrupt;  and  that,  in  the 
opinion  of  the  register,  he  should  have  full  power  to  order, 
on  his  own  motion,  necessary  amendments,  to  make  the 
schedules  show  all  facts  connected  with  debts,  or  else  he 
should  have  no  power  so  to  do. 

I  am  of  the  opinion  that  the  bankrupt  can  be  ordered, 
on  the  motion  of  the  register,  after  the  adjournment  of 
the  first  meeting  of  creditors,  to  amend  the  schedules 
annexed  to  his  petition,  to  conform  to  the  facts. 
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The  register  states,  in  his  certificate,  that  he  is  of  the 
opinion  that  the  registers  are  charged  with  the  general 
supervision  and  care  of  cases  referred  to  them,  without 
regard  to  the  fact  whether  creditors  or  assignees  or  bank- 
rupts move  for  amendments,  or  any  other  action.  I  con- 
cur with  the  register  in  this  view. 


SEPTEMBER,    1867. 

m   THE   MATTBE    OP  JOHN   BELLAMY,   A 
BANKEUPT. 

Obdeb  to  show  Caubb  why  Bankbuft  should  kot  be  Discharged. — 
Register's  Certificatb  or  Regulabitt. — Regibteb's  Fees. — 
Filing  Pafbbb. 

On  a  petition,  according  to  fonn  No.  61,  by  a  banknipt  for  his  diBchai*ge,  the 

register  to  whom  the  case  is  referred  may  direct  the  making  of  the  order  to 

show  cause  contained  in  that  form. 
What  is  to  be  contained  in  that  order,  and  the  practice  under  it. 
Whether  there  be  opposition  to  the  bankrupt's  discharge  or  not,  the  register  must 

fnmish  to  the  court,  after  the  return  day  of  the  order  to  show  cause,  a  certificate 

that  he  has  examined  carefully  all  the  proceedings  in  the  case,  and  that  the 

bankrupt  has  in  all  things  conformedf  to  the  requirements  of  the  Act. 
The  bankrupt  is  made  responsible  for  the  regularity  of  the  proceedings,  and  is 

bound  to  see  that  all  the  necessary  steps  are  regularly  taken,  or  he  cannot  have 

his  discharge. 
The  register  is  entitled  to  fees  for  the  aboye  serrices,  under  section  forty-seyen 

of  the  Act,  as  for  seryices  "while  actually  employed  under  a  special  order  of  the 

court" 
No  discharge  can  be  granted  until  all  the  papers  relating  to  the  case  are  filed  by 

the  register  in  the  clerk's  office. 

In  this  case  application  was  made  to  the  register, 
upon  a  petition  in  due  form,  for  an  order  to  show  cause 
why  the  bankrupt  should  not  be  discharged  from  his 
debts.    The  register  stated  to  the  court,  that  he  was  in 
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donbt  as  to  the  form  of  the  order,  that  is,  as  to  whether 
it  shonld  be  made  returnable  before  the  register,  and,  if 
not,  on  what  day  and  hoar  it  should  be  made  returnable 
before  the  court ;  that  there  was  no  prospect  of  any  op- 
position to  the  discharge,  and  that  the  bankrupt  insisted 
that  the  order  should  be  made  returnable  before  the  re- 
gister, that  it  should  give  notice  of  the  second  and  third 
meetings  of  the  creditors,  pursuant  to  rule  25  of  the 
"General  Orders  in  Bankruptcy,"  that,  in  case  no  one 
appeared  to  oppose  on  the  return  day  or  before,  the 
bankrupt  might  on  that  day  make  and  subscribe  before 
the  register  to  the  oath  required  by  the  twenty-ninth 
section  of  the  Act,  that,  thereupon,  it  would  be  the  duty 
of  the  register,  pursuant  to  the  provisions  of  rule  7  of 
the  **  General  Orders  in  Bankruptcy  "  to  ffle  all  papers  in 
the  case  with  the  clerk,  and  certify,  by  the  usual  daily 
certificate,  the  proceedings  of  such  last  day  before  him, 
and  that  the  court  would  thereupon,  nothing  appearing 
in  the  record  to  the  contrary,  sign  the  bankrupt's  final 
discharge.    The  register  also  stated,  that  it  would  seem 
scarcely  worth  while,  when  a  case  really  goes,  as  it  were, 
by  default,  when  the  discharge  must  inevitably  follow 
upon  the  proceedings  theretofore  had,  that  the  court 
should  be  troubled  to  fix  a  day  to  do  nothing ;  that,  in 
case  there  is  opposition,  and  the  creditor  opposing  files 
the  specifications  provided  for  by  section  thirty-one  of 
the  Act,  the  register  would  then  (if  there  were  no  assets) 
in  like  manner  return  all  the  papers  into  court,  as  di- 
rected by  said  rule  7,  with  the  usual  certificate,  from 
which  certificate  and  papers,  composing  the  record,  the 
court  would  order  a  trial,  as  it  might  see  fit,  pursuant  to 
section  thirty^one ;  that  the  case  would  then  seem  to  be 
closed  before  the  register  unless  sent  back  for  some  pur- 
pose ;  that  certainly,  there  being  no  assets,  there  would 
be  nothing  more  a  register  could  do ;  and  that,  if  a  trial 
were  ordered  by  the  court,  and  the  bankrupt  were  to  be 
successful,  the  court  would  sign  his  discharge,  and,  if 
unsuccessful,  the  discharge  would  be  denied. 


428  U.  8.  DISTRICT  COURT  REPORTS. 

In  the  Matter  of  John  BelUmy,  a  Bankrnpt. 

Blatghfobd,  J.  I  have  heretofore  held  that,  upon  a 
petition,  according  to  form  No.  51,  by  a  bankrupt  for  his 
discharge,  the  register  to  whom  the  case  is  referred  may 
direct  the  making  of  the  order  to  show  cause  contained 
in  form  No.  51.  This  order  may  be  made  returnable  be- 
fore the  court  at  the  office  of  the  register,  to  be  suf- 
ficiently designated,  on  such  day  and  hour  as  the  register 
appoints,  allowing  time  for  the  proper  publication  of 
notice.  The  order  must  name  the  newspapers  in  which 
the  notice  is  to  be  published.  The  selection  of  the  news- 
papers is  to  be  made  by  the  register,  with  due  regard  to 
the  requirements  of  section  twenty-nine  in  reference  to 
such  selection,  and  is  to  be  made  from  among  the  news- 
papers named  in  rule  21  of  the  rules  of  this  court  in 
bankruptcy.  The  publication  will  be  made  for  three 
times  once  a  week,  in  two  newspapers,  with  an  interval 
of  seven  days  between  every  two  publications,  and  an 
interval  of  seven  days  between  the  last  of  the  three  pub- 
lications and  the  return  day  of  the  order.  The  notice, 
form  No.  52,  both  as  published  and  as  served,  must  specify, 
as  the  place  of  hearing,  the  office  of  the  register,  to  be 
sufficiently  designated.  If  the  notices  to  be  served  be 
sent  by  mail,  they  must  be  mailed  by  the  clerk.  A  fee 
to  the  clerk  for  this  service  is  prescribed  by  rule  30  of 
the  *'  General  Orders  in  Bankruptcy,"  and,  by  the  memo- 
randum appended  to  form  No.  52,  the  certificate  of  the 
clerk  as  to  the  mailing  of  the  notices  and  the  placing 
thereon  of  the  proper  postage  stamps  is  made  evidence 
of  the  fact  of  notice.  The  proof  of  publication  in  the 
newspapers  may,  as  in  other  cases,  be  by  the  usual  affi- 
davit of  the  printer. 

In  a  case  where  no  debts  have  been  proved  against 
the  bankrupt,  or  no  assets  have  come  to  the  hands  of  his 
assignee,  if  the  second  and  third  meetings  of  creditors 
required  by  the  twenty-seventh  and  twenty-eighth  sec- 
tions of  the  Act  have  not  yet  been  held,  the  order  to 
show  cause  in  form  No.  51  should  contain  the  direction 
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provided  for  by  rule  25  of  the  "  General  Orders  in  Bank- 
ruptcy," in  regard  to  such  second  and  third  meetings, 
and  the  notice,  form  No.  52,  published  and  served  in 
pursuance  of  the,  order,  should  have  added  to  it  the  clause 
provided  for  by  said  rule  25,  in  regard  to  such  second 
and  third  meetings. 

This  power  of  the  register  to  act  on  the  return  of  the 
order  to  show  cause  on  the  petition  of  the  bankrupt  for 
his  discharge,  is  deducible  from  the  provision  of  section 
four  of  the  act,  that  the  register  shall  have  power,  and 
it  shall  be  his  duty,  '*  to  pass  the  last  examination  of  any 
bankrupt  in  cases  whenever  the  assignee  or  a  creditor  do 
not  oppose."  Form  No.  53  contemplates  that,  if  a  cred- 
itor opposes  a  discharge,  he  may  address  to  the  register 
the  specification  in  writing  of  the  grounds  of  opposition 
required  by  section  thirty-one  of  the  Act.  If,  under  rule 
24  of  the  **  General  Orders  in  Bankruptcy,"  no  creditor 
enters  an  appearance  in  opposition  to  the  application  for 
a  discharge,  by  the  day  when  the  creditors  are  required 
to  show  cause,  the  register  may  require  the  bankrupt  to 
take  and  subscribe  the  oath  provided  for  by  section 
twenty-nine.  Whether  there  be  or  be  not  opposition  to 
the  discharge,  the  register  must  furnish  to  the  court, 
after  the  return  day  of  the  order  to  show  cause,  and  be- 
fore the  court  will  either  grant  a  discharge  or  try  any 
question  raised  as  to  the  discharge,  a  certificate  to  be 
made  by  the  register,  that  he  has  examined  carefully  all 
the  proceedings  in  the  case,  and  that  it  appears  to  him, 
from  those  proceedings,  that  the  bankrupt  has  in  all 
things  conformed  to  his  duty  under  the  Act,  and  has  con- 
formed to  all  the  requirements  of  the  Act.  The  pro- 
visions of  section  thirty-two  of  the  Act  as  to  the  pre- ' 
requisites  to  a  discharge  mean,  that  all  the  requirements 
of  the  Act  as  to  what  steps  are  to  be  taken,  from  the 
commencement  of  the  proceedings  to  the  end,  must  be 
conformed  to,  as  prerequisites  to  the  granting  of  a  dis- 
charge, and  not  merely  that  the  bankrupt  has  personally 
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done  what  he  is  required  to  do.  Olaiming,  as  the  bank- 
rupt does,  the  benefit  of  the  Act,  he  is  made  responsible 
for  the  regularity  of  the  proceedings,  and  he  is  bound  to 
see,  as  the  case  proceeds,  that  all  the  necessary  steps 
are  taken,  and  regularly  taken,  or  else  he  cannot  have 
his  discharge.  The  register  will,  therefore,  with  a  view 
to  making  the  certificate  in  question,  examine  carefully 
all  the  steps  in  the  case,  and,  if  he  finds  any  want  of 
conformity  to  the  requirements  of  the  Act,  he  will  specify 
what  it  is,  so  that  the  defect  may  be  supplied,  if  it  can 
be.  As  this  is  a  service  involving  care  and  responsibility, 
the  clerk  will,  in  every  case  where  a  petition  for  discharge 
is  filed  hereafter,  enter  a  special  order  referring  it  to  the 
register  in  charge  of  the  case,  to  make  an  order  to  show 
cause  thereon,  and  to  sit  in  chambers  on  the  return 
thereof,  and  pass  the  last  examination  of  the  bankrupt, 
if  there  be  no  opposition,  and  certify  to  the  court 
whether  the  bankrupt  has  in  all  things  conformed  to  his 
duty  under  the  Act,  and  has  conformed  to  all  the  require- 
ments of  the  Act.  In  rendering  these  services,  the  re- 
gister will  be  considered  as  acting  under  the  special 
order,  so  as  to  entitle  him  to  be  compensated  for  such 
services  under  that  clause  in  section  forty-seven  of  the 
Act  which  gives  to  the  register,  "for  every  day's  service 
while  actually  employed  under  a  special  order  of  the 
court,  a  sum  not  exceeding  five  dollars,  to  be  allowed  by 
the  court." 

The  regulations  announced  in  this  decision  will  be 
considered  as  standing  rules  of  this  court  in  cases  Iq 
which  petitions  for  discharge  shall  be  hereafter  filed. 

It  must  also  be  understood,  that  no  discharge  will  be 
granted  until,  under  rule  7  of  the  **  General  Orders  in 
Bankruptcy,"  all  the  papers  relating  to  the  case  are  filed 
by  the  register  in  the  ofSce  of  the  clerk  of  the  District 
Oourt. 


SOUTHEKN  DISTRICT  OP  NEW  YORK.  481 

The  Schooner  Onnut. 


SEPTEMBER,    1867. 

nr   THE   MATTEE    OF   ELIZA   ALTEITEEIM,    A 
BANKEUPT. 

Appsabancb. — Pbotist. 

A  person  named  as  a  creditor  in  a  bankrupt's  schedule,  bnt  who  does  not  appear 
In  person  or  by  attorney  duly  constituted,  and  has  not  proved  any  debt,  cannot 
pat  on  file  a  protest  against  being  named  as  a  creditor. 

In  this  case,  at  the  first  meeting  of  creditors,  an  at- 
torney appeared  on  behalf  of  a  party  named  in  the 
bankrupt's  schedule  as  a  creditor  by  virtue  of  a  mort- 
gage on  certain  real  estate  of  the  bankrupt,  executed  by 
a  former  owner  thereof,  and  asked  leave  to  put  on  file  a 
protest  on  his  part  against  being  named  as  a  creditor. 
The  bankrupt  objected,  and  the  register  held  that,  as  the 
party  did  not  appear  in  person  or  by  attorney  duly  con- 
fitituted,  and  had  not  proved  any  debt,  the  paper  could 
not  be  filed.  The  question  was  certified  to  the  Judge, 
who  sustained  the  decision  of  the  register. 


OCTOBER,  1861 

THE  SOHOONEE  ONEtJST. 

Charter  Party.— Contract  to  Go  Direct.— Skizurb  by  Miutary 
Opfiobr. — ^Vis  Major. 

Where  a  veaoel  waa  chartered  in  New  York  to  bring  a  load  of  cedar  from  Bay- 
port,  Florida,  to  New  York,  the  charter  containing  the  clanse  "  It  la  understood 
that  the  veflsel  is  now  loading  for  Key  West  or  Tortngas,  and  is  to  proceed 
thence  direct  to  load  under  this  charter,"  and  on  her  delivery  of  her  outward 
cargo  at  the  Tortogaa,  she  was  seiaedhy  the  officer  in  command  of  Fort  Jeffereon 
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on  the  ground  that  her  aenrices  were  neoeasary  to  bring  firom  Key  West  a  sapplj 
of  ooal,  for  the  steam  engine  by  which  the  Fort  was  supplied  with  water,  and 
was  compelled  to  perform  two  voyages  to  Key  West  for  coal  with  a  file  of 
soldiers  on  board,  and  then  being  released  after  a  detention  of  fifty  days,  went 
at  once  to  Bayport,  where  she  was  loaded  by  the  charterer's  agent  under  a 
protest  that  loading  the  vessel  should  be  no  waiver  of  the  charterer's  right  "to 
damages  by  reason  of  the  failure  of  the  schooner  to  go  direct  firom  the  Tortugaa 
to  Bayport;"  and,  cedar  having  fallen  in  price  in  the  New  York  market  between 
the  time  when  she  would  ordinarily  have  arrived  in  New  York,  had  there  been 
no  detention,  and  the  time  of  her  actual  arrival,  the  charterer  libelled  the  ves- 
sel to  recover  the  di£ferenoe  in  price  caused  by  such  fall  in  the  market,  as  his 
damages; 

Beld,  That  under  that  clause  in  the  charter,  the  owners  of  the  vessel  had  not 
agreed  to  be  at  the  Tortugas  or  at  Bayport  at  any  specified  time,  and  that  time 
therefore  was  not  a  specific  and  essential  element  in  the  contract 

That  the  meaning  of  the  contract  was  that  the  vessel  was  to  proceed  without 
unreasonable  delay  and  by  the  usual  route;  and  that  the  contract  would  have 
been  the  same  if  the  word  "  direct"  had  been  left  out. 

That  under  this  charter  the  master  of  the  vessel  was  bound  to  the  highest  degree 
of  diligence  in  going  from  Tortugas  to  Bayport. 

That  he  was  not  responsible  for  delays  in  that  voyage  caused  by  irresistible  force. 

That  on  the  facts  in  this  case  the  master  was  entirely  faithful  and  diligent,  and 
the  vessel  was  not  responsible  for  any  damages  occasioned  by  the  enforced  de- 
lay. 

On  the  14th  of  December,  1865,  Eberhard  Paber  char- 
tered the  schooner  Onrust  in  New  York  to  bring  a  load 
of  cedar  timber  from  Bayport,  Florida,  or  some  one  of 
several  other  specified  ports  adjacent  thereto,  to  New 
York.  At  the  time  the  charter-party  was  signed  by  the 
parties,  the  schooner  was  in  New  York,  and  one  clause  in 
the  instrument  read :  "Also,  it  is  understood  that  the  ves- 
sel is  now  loading  for  Key  West  or  Tortugas,  and  is  to 
proceed  thence  direct  to  load  on  this  charter." 

In  due  time,  the  Onrust  left  New  York  and  reached 
Fort  Jefferson  at  the  Tortugas,  and  on  the  19th  of  Jan- 
uary, 1866,  had  discharged  her  outward  cargo  of  military 
stores  for  the  Fort,  and  was  ready  to  proceed  to  Bayport 
for  the  purpose  of  loading  under  this  charter,  when  she 
was  forcibly  seized,  by  order  of  the  United  States  military 
oflftcer,  commanding  at  Fort  Jefferson,  and  sent  to  Key 
West  for  a  cargo  of  coal,  on  the  alleged  ground  that  it 
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was  necessary,  in  order  to  work  the  condenser  upon  which 
the  post  mainly  relied  for  drinking  water.  To  secure  the 
enforcement  of  the  order,  a  sergeant  and  a  file  of  men 
were  placed  on  board,  and  proceeded  with  the  vessel  to 
Key  West.  She  performed  the  voyage,  and  brought 
three  hundred  tons  of  coal  to  the  Fort,  which  she  dis- 
charged on  or  before  the  9th  of  February,  and  was  again 
ready  to  sail  for  Bayport,  when  she  was  again  ordered  to 
Key  West  by  the  same  officer,  or  by  his  subordinate,  and 
proceeded  under  duress  to  Key  West,  for  another  cargo 
of  coal,  which  she  delivered  at  the  Fort,  whereupon  she 
was  released,  and  on  the  11th  of  March  sailed  for  Bay- 
port. 

The  captain  of  the  Onrust,  in  both  instances,  pro- 
tested against  the  seizure  and  enforced  services  of  his 
vessel  and  crew. 

After  her  arrival  at  Bayport,  she  was  loaded  by  the 
agent  of  the  libellant,  under  protest  that  there  should  be 
no  waiver  of  the  right  of  the  charterer  to  damages,  "  by 
reason  of  the  failure  of  the  schooner  to  proceed  direct 
from  Tortugas  to  Bayport." 

The  schooner  did  not  arrive  in  New  York  till  the  24th 
of  April.  Between  the  15th  of  March  and  the  24th  of 
April,  cedar  timber  fell  in  the  New  York  market.  But  for 
the  forcible  detention  by  the  military  officers  at  Tortu- 
gas, she  would,  in  the  ordinary  course  of  navigation, 
have  arrived  with  her  cargo  at  New  York  before  the  fall 
in  the  market.  Faber  thereupon  brought  this  suit  in  rem 
for  a  breach  of  the  charter-party,  on  the  ground  that  the 
schooner  did  not  proceed  direct  from  the  Tortugas  on  dis- 
charging her  outward  cargo,  but  deviated  and  delayed 
fifty-one  days,  and  he  sought  to  recover  damages  in  pro- 
IK)rtion  to  the  decline  in  the  price  of  cedar  timber  in  the 
New  York  market,  between  the  time  she  would  have  de- 
livered the  cargo  there,  had  there  been  no  delay,  and  the 
time  she  actually  delivered  it. 

28 
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Q.  DeFarest  Lordj  for  the  libellant,  argued  as  follows : 

1.  The  delay  at  Fort  Jeiferson  was  an  admitted  viola- 
tion of  the  terms  of  the  charter,  ''to  proceed  direct," 
&c.  It  is  confessed  on  all  sides  that  an  interraption  of 
the  voyage,  such  as  occurred,  was  against  the  intention 
of  the  contract.  The  captain's  protest  at  the  Tortugas, 
the  conversations  between  him  and  the  libellant's  agents 
at  Bayport,  and  all  the  facts  of  the  case,  show  it  to  have 
been  fully  admitted  that  the  contract,  as  understood  by 
both  the  contracting  parties,  had  been  broken  in  this 
particular. 

Where  the  word  "directly"  is  used,  it  imports  more 
than  the  legal  obligation  of  speed.  {Duncan  v.  Topham^ 
8  C  B.  Bep.  p.  225.)  The  language  of  this  charter  is 
therefore  wholly  inconsistent  with  an  interruption  to 
make  two  trips  to  Key  West  and  back. 

2.  The  interruption  of  the  Onrust's  voyage,  by  the 
action  of  the  U.  S.  military  officers,  affords  no  excuse 
for  the  breach  of  the  charter.  Their  action  was  unwar- 
ranted, and  amounted  to  a  trespass,  for  which  they  would 
be  personally  liable  to  the  owners  of  the  vessel.  The  fol- 
lowing doctrines,  applicable  to  this  case,  are  clearly  laid 
down  in  the  case  of  Mitchell  v.  Harmony  (13  Saw.  Sup. 
Ct.  Bep.  115) :  (a)  That,  although,  in  cases  of  extreme 
necessity,  military  officers  may  impress  private  property 
to  the  public  use,  yet  it  must  be  under  circumstances  of 
immediate  mid  vmpenMng  da/ngery  which  will  not  admit  of 
delay y  or  of  a  resort  to  the  ordina/ry  methods  of  rMef 
ifj)  That  the  circumstances  alleged  to  create  such  ne- 
cessity, must  be  proved  to  the  court  by  competent  evi- 
dence, (c)  That  even  where  such  necessity  is  shown  to 
exist,  although  the  officer  would  no  longer  be  regarded 
as  a  trespasser,  yet  the  government  would  still  be  bound 
to  make  full  compensation  at  all  events. 

As  to  the  applicability  of  that  case,  it  is  suggested 
that  the  rule  which  was  applied  so  stringently  to  acts 
done  in  time  of  active  pressing  war,  will  certainly  not  be 
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Telaxed  in  its  application  to  acts  done  in  a  period  of 
actual  and  i)erfect  peace,  when  there  was  not  an  armed 
enemy  throughout  the  land.  If  a  seizure  would  not  be 
justified,  for  the  purpose  of  carrying  out  an  important 
military  enterprise  (which  Ool.  Mitchell's  expedition  was 
admitted  to  have  been)  very  clear  proof  of  a  very  pressing 
necessity  would  be  required  to  sanction  an  act,  which 
could  have  been  easily  a/voided  by  a  little  foresight  on  the 
part  of  the  very  officers  who  made  the  seizure  in  this 
case.  No  necessity,  however  great,  will  excuse  a  seizure, 
where  there  is  time  and  opportunity  to  meet  the  emer- 
gency by  a  resort  to  ordinary  means  for  accomplishing 
the  object.  On  the  facts  shown  in  this  case,  no  such 
necessity  is  proved  to  exist,  and  the  action  of  the  officers 
was  unauthorized. 

But  even  if  their  action  had.  been  authorized,  so 
as  to  relieve  them  from  the  character  of  trespassers, 
the  government  is  still  bound  to  make  full  amends,  and 
the  OfVTiers  of  the  vessel  are  the  persons,  and  the  only  ones, 
who  should,  or  could  obtain,  such  indemnity.  "Private 
property  shall  not  be  taken  for  public  use,  without  just 
compensation"  {Art  5  of  Amendments  to  the  ConsUtu- 
tian).  "Just  compensation"  would  certainly  include  all 
damages  for  which  the  owners  would  be  responsible,  by 
reason  of  this  breach  of  charter.  The  owners  alone 
coidd  make  a  claim  upon  the  government.  The  charter- 
er's only  remedy  would  be  upon  the  contract.  (Goslmg  v. 
HiggvnSf  1  Camp.  451.)  The  owners  might  justly  claim 
that  the  damages  caused  by  the  breach  of  this  charter, 
were  the  legitimate  consequences  of  the  interruption  of 
the  voyage.  But  the  charterer  could  not  pretend  that 
there  had  been  any  trespass  committed  upon  him.  There 
had  been  no  direct  contract  between  him  and  the  United 
States  authorities^  and  his  only  claim  would  be  through 
the  contract  with  the  owners. 

3.  Assuming  that  the  seizure  was  unauthorized,  and 
in  law  a  trespass,  the  owners  of  the  vessel  are  responsible 
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for  damages  under  their  contract.  This  is  an  express 
contract  to  ''go  direct,"  and  the  rule  of  law  in  such  cases 
is  laid  down  as  follows  :  ''It  is  a  well  settled  rule  that 
when  the  law  creates  a  duty  and  the  party  is  disabled 
from  performing  it,  without  any  default  in  himself,  and 
has  no  remedy  over^  there  the  law  will  excuse  him.  But 
where  the  party,  hy  his  awn  cont/racty  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good,  not- 
withstanding  any  accident  or  delay  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  his  con- 
tract"  {Harmony  v.  Bingham^  12  N.  T.  107,  Addison 
on  CmPracts,  p.  424,  1130). 

The  authority  of  this  rule  rests  on  innumerable  de- 
cisions, and  is  too  well  settled  to  be  shaken.  The  dictum 
of  Lord  Heath,  in  Beall  v.  Thompson  (3  Bos.  <&  Pull. 
427),  that  the  rule  did  not  apply  to  maritime  contracts,  be- 
cause in  them  the  perils  of  the  sea  were  always  excepted 
(even  if  it  were  received  as  authority),  would  not  create 
an  exception  broad  enough  to  cover  this  case,  for  the 
breach  here  was  not  caused  by  a  peril  of  the  sea. 

Neither  does  the  dictum  of  Judge  WoodruflT,  in  Con- 
ger V.  The  Hudson  E.  E.  Co.  {6Du&r,  375),  that  "the  car- 
riers' duty,  to  deliver  within  a  reasonable  time,  is  only 
relative,  and  they  are  not  responsible  for  delays  occurring 
without  their  fault,"  reach  this  case,  because  (a)  That 
dictum  only  applies  to  carriers^  and  the  breach  in  this 
case  occurred  before  the  owners  assumed  the  character 
of  carriers,  which  they  could  not  assume  till  the  cargo 
was  placed  on  board.  (6)  Judge  Woodruff  had  in  view 
the  duty  which  the  law  imposes  on  carriers,  and  not 
the  responsibility  which  parties  assume  for  ihrnisehes.  He 
was,  also,  doubtless  influenced  by  the  consideration  that 
the  risk  of  collision  was  one  of  those  ordinary  contingen- 
cies to  which  all  such  contracts  are  liable,'  and  which 
might  fairly  be  assumed  to  have  been  in  the  mind  of  the 
parties,  (c)  The  breach  in  the  case  of  the  Onrust  was 
not  a  mere  dday  in  the  performance  of  the  contract,  but 
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a  faXbwre  to  perform  it,  for  the  contract  was  to  "go  direct," 
and  that  was  broken. 

The  only  exceptions  to  the  obligation  of  the  nde  above 
cited,  arise  when  the  thing  to  be  done  becomes  physically 
impossible,  or  positively  unlawful.  Thus,  the  death  of  a 
party,  for  whose  appearance  a  recognizance  has  been 
given,  is  held  an  excuse  {The  People  v.  Manning^  8  Cow. 
'297).  So,  also,  the  death  of  an  animal  that  has  been  re- 
plevied. {Carpenter  v.  Stevens^  12  Wend.  589.)  And  all 
the  cases  in  which  embargoes  have  been  held  to  suspend 
the  performance  of  a  contract,  may  be  classed  under  the 
second  of  the  above  exceptions — ^the  obligation  of  em- 
bargoes being  recognized  by  the  law  of  nations.  But  the 
act  of  the  U.  S.  authorities  in  this  case,  had  no  legal 
sanction  whatever,  and  in  that  respect  differed  from  an 
embargo. 

The  act  of  God,  or  the  interposition  even  of  Govern- 
mental action,  proceeding  from  a  source  whose  authority 
is  not  recognized,  is  not  an  excuse  in  such  cases. 

Shabrick  v.  Salmon^  3  Burr.  1637;  Sjoerds  v.  Luscombe^ 
16  East.  200 ;  Bligli  v.  Page,  3  Bos.  &  PvM.  295  ;  Gosling 
V.  HigginSj  1  Camp.  451 ;  JEvam^  v.  Button,  6  Jur.  1042. 

The  unauthorized  act  of  an  officer  of  our  own  govern- 
ment would  be  no  better  excuse  for  non-performance, 
than  the  above  cases  of  the  legitimate  acts  of  unrecog- 
nized governments. 

4.  From  these  considerations,  it  seems  clear  that  the 
rule  first  laid  down  applies  to  this  case,  and  the  breach 
being  unexcused  by  the  facts,  the  owners  are  responsible 
for  the  damages  sustained  by  the  charterer.  * 

B.  D.  Benedict,  for  the  claimants,  presented  the  fol- 
lowing points : 

1.  Assuming  that  Fort  Jefferson  was  dependent  upon 
coal  to  supply  it  with  water,  and  that  the  ordinary  means 


The  argaments  on  both  sides  on  the  question  of  damages  are  omitted,  as  the 
as  decided  without  reaching  that  question.  B.  D.  B. 


438  U.  S.  DISTRICT  COURT  REPORTS 

The  Schooner  Onnist. 

of  procuring  coal  had  proved  insufficient,  so  that  on  two 
occasions  they  had  been  entirely  out  of  it,  the  first 
question  for  the  court  is,  "  Was  not  the  officer  in  com- 
mand justified  in  taking  the  Onrust  to  secure  a  sufficient 
supply  ?  Or  was  his  act  a  wrongful  one,  which  made  him 
personally  liable  in  damages  ?  " 

The  libellant  relies  upon  the  case  of  Mitchell  v.  Har^ 
moKiy  (13  How.^  p.  115).  But  the  facts  of  that  case  were 
entirely  difierent  from  those  of  the  case  at  bar.  There 
was  no  question  in  that  case  of  what  was  necessary  for 
the  support  or  protection  of  the  army,  which  is  the  ques- 
tion here.  There  is  no  question  here  of  "insuring  the 
success  of  an  enterprise  against  a  public  enemy"  yet  to 
be  undertaken,  which  was  the  only  question  there.  (Id., 
p.  155.)  The  court  in  that  case  held,  that  assuming  the 
necessity  of  taking  the  property  for  the  object  in  view, 
viz.,  **the  enterprize  undertaken  against  the  enemy,'* 
that  was  not  such  a  necessity  as  would  protect  the  officer. 
But  it  cannot  be  urged,  that  with  the  object  in  view  in 
this  case,  viz.,  the  protecting  the  army  from  thirst,  the 
necessity  of  taking  property  would  not  be  such  an  one  as 
would  protect  the  officer.  It  is  clear,  that  in  this  case 
there  was  a  "necessity  urgent  for  the  public  service,  such 
as  would  not  admit  of  delay,  and  where  the  action  of  the 
civil  authority  would  be  too  late  in  providing  the  means 
which  the  occasion  calls  for."     (Irf.,  p.  134.) 

2.  If  the  seizure  was  authorized,  the  authorized  act 
of  an  officer  of  the  Government  is  the  act  of  the  Govern- 
ment, and  such  an  act  is  a  protection  to  the  vessel. 

a.  There  can  be  no  difference  in  principle  between  a 
seizure  of  all  vessels  and  a  seizure  of  one.  The  first  is 
generally  spoken  of  as  an  embargo,  but  the  word  em- 
braces the  latter  also.  "An  embargo  is  commonly  un- 
derstood to  be  a  prohibition  of  ships  sailing,  on  the 
breaking  out  of  a  war,  to  hinder  their  giving  any  ad- 
vice to  the  enemy.  But  it  has  a  much  more  extensive 
signification,  as  they  are  not  only  stopped  from  the  afore- 
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mentioned  motives,  but  are  frequently  detamed  to  serve  a 
PHnm  in  cm  expeMUon.  *  *  *  *  It  is  certainly  conformable 
to  the  lawj  loth  ofnatwre  a/nd  of  nations,  for  a  Prinoein  dis- 
tress to  make  usa  of  whatever  vessels  he  finds  in  his  ports,  that 
a/re  fit  for  his  pwrposey  (Beawes  Lex  Mercatoria,  p.  260. 
See  also  Boceus  N.  10  (&  65.) 

Now  the  embargo  suspends  the  performance  of  con- 
tract, leaving  the  rights  of  parties  untouched.  {Bou/v. 
Law  Diet.,  Word  Embargo  ;  Hadley  v.  Clark,  8  Term  Bep., 
259.)  The  reason  of  this  is  well  stated  in  PoweU  on  Conr- 
tracts,  p.  267.  ''In  all  cases  of  contracts  and  agree- 
ments, the  parties  must  be  supposed  not  to  have  con- 
sented, but  under  a  tacit  condition  that  they  shall  be 
discharged,  if  the  State  throw  any  obstacle  in  their 
way." 

b.  A  Eestraint  of  Princes  has  always  been  held  to  be 
a  ^^  ea,sus  forimtus,^^  for  which  the  party  restrained  is  not 
liable.  ''  Begis  et  prineipis  facta,  inter  casus  fortuitus  en/Ur- 
maroMur.^'  (Boceus  Ins.  N.  65.)  So  says  the  Oonsulat  de 
la  Mer,  which  provides,  that  where  a  ship  cannot  be 
loaded  as  agreed,  by  reason  of  restraints  of  Princes,  the 
charterers  are  not  called  on  to  pay  any  freight,  "  for  it  is 
not  their  fault  if  a  restraint  of  Princes  has  arisen,  since, 
against  a  hindrance  by  God  and  by  the  Prince,  no  one 
can  say  anything  or  make  opposition."  {ConstikU  de  la 
Mer,  by  Bomher,  vol.  2,  §  472.) 

Says  Valin,  speaking  of  a  decision  of  the  Eoyal 
Court  of  Bennes  that  a  temporary  restraint  only  sus- 
I>ends  a  charter,  ''  This  decision  is  applicable  as  well  to 
the  case  where  a  ship  is  arrested  in  a  port  where  it 
touches  during  the  voyage,  as  to  the  case  of  her  being 
restrained  before  sailing,  inasmuch  as  there  is  no  reason 
for  a  diflferent  rule  as  to  the  fate  of  the  charter.  In 
either  case,  the  master  and  the  freighter  must  wait  for 
the  opening  of  the  port  and  the  liberty  of  the  vessel, 
without  any  claim  for  damages  on  either  part."  {TaUn, 
tit.  8.    Approved  by  Bovlay  Patyy  vol  2,  p.  292.) 
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So,  also,  BovHay  Paty^  vol.  2,  p.  37,  "Every  events 
every  loss,  every  damage  received  by  goods,  which  the 
captain  could  not  foresee,  and  which  it  was  impossible 
for  him  to  resist,  cannot  be  considered  as  occasioned  by 
his  fault.     Therefore  he  is  not  responsible  for  them" 

c.  The  reason  of  this  exemption  is  the  same  as  the 
reason  of  the  exemption  of  "perils  of  the  sea."  It  is, 
that  *^  vis  major"  suspends  the  performance  of  the  con- 
tract, by  making  it  an  impossibility.  "  Vis  m^jor"  is 
that  which  cannot  be  resisted.  "  Cui  resisti  non  potesV 
{JSmerigon  L.  15,  §  2.)  The  same  rule  applies  to  loss  by 
pirates.  {Pickering  v.  Barclay,  2  BoU.  Abr.,  248.)  The 
same  reason  lies  at  the  bottom  of  the  exemption  arising 
from  the  acts  of  public  enemies.  Shall  the  court  hold 
that  the  enemies  of  the  ruler  have  more  power  than  the 
ruler  himself,  so  that  while  a  seizure  effected  by  a  public 
enemy  of  the  ruler  would  be  a  defence  to  an  action,  for 
breach  of  a  contract  caused  by  the  seizure,  the  same 
seizure,  effected  by  the  ruler  himself,  is  no  defence? 

Now  the  exception  of  the  "perils  of  the  sea"  is  im- 
plied, even  though  not  specified  in  the  contract.  {WU- 
liams  V.  Oramtj  1  Conn.,  p.  487 ;  Crosby  v.  Fitch,  12  Id.,  p. 
410.)  The  reason  of  this  is,  because  of  the  ^^vis  major," 
and  the  same  rule  should  hold  of  "restraints  of  Princes" 
for  "  eadem  ratio,  idem  jus." 

3.  But  it  is  said  that  the  vessel  is  not  protected,  be- 
cause the  exception  was  not  made  in  the  charter,  as  it 
might  have  been. 

All  the  cases  which  bear  upon  this  principle  start 
from  the  case  of  Paradine  v.  Jayne  {Aleyn,  26),  where  the 
language  is  "  Where  the  party,  by  his  own  contract, 
creates  a  duty  or  a  charge  upon  himself^  he  is  bound  to 
make  it  good,  if  he  may,  notwithstanding  any  accident 
by  unavoidable  necessity,  because  he  might  have  pro- 
vided against  it  by  his  contract." 

Now,  there  is  a  distinction  to  be  always  kept  in  mlnd^ 
in  discussing  this  principle,  between  maritime  contracts 
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and  others.  The  sea  is  not  to  be  judged  by  the  same 
rule  as  the  land.  It  is  a  different  element.  It  has  a  law-— 
it  has  usages  and  customs  of  its  own ;  and  a  rule,  in  force 
as  to  contracts  on  land,  may  have  no  force  as  to  con- 
tracts on  the  sea.  Says  Judge  Heath,  in  Beale  v.  Thmwp^ 
son  (3  Bos.  mid  Pnl.,  p.  427),  in  reference  to  this  very 
rule :  "The  maxim,  cited  out  of  Aleyn,  does  not  apply 
to  marine  contracts."  That  was  an  action  upon  shipping 
articles,  in  which,  if  the  rule  in  Aleyn  had  been  applied, 
the  plaintiffs  must  have  recovered.  But  the  court  gave 
judgment  for  the  defendant. 

Now  a  charter,  like  shipping  articles,  is  a  contract 
I)ecidiar  to  the  sea,  and  the  law  of  covenants  pnd  deeds 
is  not  to  be  too  closely  applied  to  it.  A  bill  cff  lading  is 
a  similar  contract,  as  to  which,  under  the  cases  above 
cited,  the  exception  of  "perils  of  the  sea",,  applies, 
though  not  specified.  If  the  acts  of  the  King's  enemies 
excuse  non-performance  of  a  marine  contract,  though 
not  specified  in  it,  as  held  in  Beale  v.  Thampsony  and  the 
perils  of  the  sea,  though  not  specified,  also  excuse  its 
non-performance,  as  held  in  WiMams  v.  Ortrnt  and  Crosby 
V.  jFttcfe,  why  shall  not  the  "restraints  of  Princes"  be 
equally  an  excuse,  although  not  specified  in  the  contract  ? 
All  the  old  authorities  which  we  have  quoted  {The  Con- 
9uULt  de  la  Mer^  Vali/n^  and  Boulay  Paty)^  agree  that  the 
excuse  is  valid,  and  there  is  no  necessary  conflict  be- 
tween them  and  the 'maxim  in  Aleyn,  for  they  all  are 
speaking  of  marine  contracts. 

4.  But  these  words  ofPtJ^adme  v.  Jayne  have  been,  as  I 
think,  misconstrued  by  the  subsequent  decisions.  The 
facts  of  the  case  have  not  been  adverted  to ;  the  illus- 
tration used  by  the  court  has  not  been  considered,  and 
the  words  "  if  he  may"  have  been  left  out  of  view  en- 
tirely. 

a.  The  facts  of  that  case  were,  that  as  against  an 
express  covenant  to  pay  rent,  the  defendant  set  up  that 
by  force  of  armies'  he  had  been  deprived  of  the  profits  of 
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the  hmd — ^not  that  he  had  been  prevented  firom  paying. 
If  he  had  pleaded  that,  by  reason  of  the  force  of  armies, 
the  payment  could  not  be  made,  although  he  was  always 
willing  to  pay,  would  not  that  have  been  a  defence  ? 

h.  The  illustration  is,  '*  If  a  lessee  covenant  to  repair 
a  house,  though  it  be  burnt  by  lightning  or  thrown  down 
by  enemies,  yet  he  ought  to  repair  it.*'  But  it  is  by  no 
means  the  same  thing  to  say  that  enemies  caused  the 
injury  which  he  agreed  to  repair,  and  to  say  that  enemies 
prevented  him  from  repairing.  If  the  lessee  should 
plead  that  he  was  always  ready  and  willing  to  repair,  but 
enemies  prevented,  is  there  anything  in  the  case  of  Para- 
dine  V.  Jayne^  which  would  hold  it  to  be  bad  pleading? 

c.  Why  did  the  court  say,  "  He  is  bound  to  make  it 
good,  {/  he  may  t "  The  argument  here  is,  that  he  is 
bound  to  make  the  agreement  good,  whether  he  may  or 
not.  Apply  the  language  of  the  decision  to  the  case  at 
bar,  and  it  would  be,  '^  The  owners  of  the  Onrust  having, 
by  the  charter,  created  this  duty  or  charge  upon  them- 
selves (to  go  direct),  they  are  bound  to  make  it  good,  if 
they  may.^^  But  the  question  in  the  case  is,  whether  they 
might  or  not. 

5.  The  insertion  of  the  word  "direct"  in  the  charter, 
adds  nothing  to  the  liability  of  the  vessel.  The  word 
"directly  "  in  the  case  of  Duncan  v.  Topham^  cited  by  the 
libellant,  is  used  in  a  different  sense  from  this.  The  On- 
rust was  bound  to  go  "direct,"  just  as  much,  whether 
that  was  in  the  charter  or  not.  {Flanders  Mar.  Ixw, 
§  208.)  The  duty  to  go  direct  was  thrown  upon  her  by  the 
law,  not  assumed  by  her  own  contract.  Now,  it  cannot 
be  held,  that  where  a  party  merely  expresses  in  toords  the 
contract  wMch  the  law  throws  upon  hm,  he  is  thereby  pre- 
vented from  availing  himself  of  the  exceptions  which 
the  law  gives  him.  The  rule  in  Paradine  v.  Jayne  does 
not  go  so  far  as  that,  nor  does  the  case  of  JSarmmi  v. 
Bingham^  cited  by  the  libellant.  In  that  case  there  was 
an  agreement  by  a  carrier  to  carry  freight  from  New 
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York  to  St.  Louis  in  so  mamf  days^  and  this  limitation  of 
time  only  is  what  the  court  refer  to.  But  suppose  the 
defendant  in  that  case  had  simply  agreed  in  writing  to 
"  carry  and  deliver."  That  would  have  been  expressly 
contracting  to  do  a  duty  which  the  law  threw  upon  him. 
Would  it  be  pretended  that  he  could  not  set  up  delays 
by  inevitable  accident  ?  Nothing  in  the  decision  indicates 
that  the  court  woidd  press  the  doctrine  so  far. 

Besides,  that  suit  was  brought  to  recover  950,000 
damages,  but  the  recovery  was  only  91,158,  which  plain- 
tiff recovered  simply  on  the  ground  that  by  the  contract 
the  defendants  had  agreed  to  make  deductions  from  the 
freight  at  a  certain  rate,  if  the  goods  were  not  delivered 
in  so  many  days.  The  deductions  amounted  to  a  greater 
smn  than  the  freight,  which  the  plaintiff  had  been  com- 
pelled to  pay  to  get  his  goods.  But  the  referee 
(Judge  Bosworth)  held  that,  "as  the  failure  to  deliver 
occtirred  from  causes  beyond  the  control  of  the  defend- 
ants, thei^  only  li4JiMUty  is  a  loss  of  dU  right  to  way  freight^ 
(1  Ihier.  p.  222.)  And  that  judgment  was  sustained. 
That  being  the  law,  how  can  the  vessel  in  this  case  be 
liable  for  damages  ? 

6.  But  again,  the  vessel  is  not  liable  for  mere  delay 
in  performance,  caused  by  this  seizure,  whether  it  was 
authorized  or  unauthorized.  Delay  in  the  performance 
of  a  contract  is  different  from  a  failure  to  perform  it,  or 
sneh  a  performance  as  works  injury  to  the  property. 
"  Where  the  goods  are  actually  delivered,  and  the  com- 
plaint is  only  of  a  late  delivery,  the  question  is  simply 
one  of  recLsonabU  diligence^  and  accident  or  misfortune 
will  excuse  the  carrier  unless  he  have  expressly  con- 
tracted to  deliver  the  goods  within  a  limited  time." 
{Weibert  v.  Ths  Erie  R.  JR.  Co.,  12  N.  T.  Bep.,  p.  251.) 
This  rule  is  sustained  by  numerous  authorities.  {Pa/r- 
sans  on  Cont.,  vol.  1,  p.  659 ;  AngeU  on  Carriers,  §  289 ; 
Panrsons  v.  Hardy,  14  Wend.,  217 ;  Hadley  v.  Clark,  8  T. 
12.,  p.  259;  Constable  v.  Cloberic,  Palmer,  p.  397;  Conger 
V.  Tfte  Hudson  Eiver  B.  B.  Co.,  6  Duer,  p.  375.) 
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Now,  under  the  facts  in  this  case,  the  vessel  certainly 
used  reasonable  diligence.  She  coiild  have  done  nothing 
more  than  she  did. 

SmPMAur,  J.  The  obvious  question  in  this  case  is, 
whether  the  seizure  and  enforced  deviation  and  delay  by 
the  military  force  at  Tortugas,  constitutes  a  breach  of 
the  agreement  to  proceed  direct,  for  which  the  owners 
are  liable.  As  there  are  no  exceptions  in  the  charter 
party  under  which  the  deviation  can  be  sheltered  or  jus- 
tified, we  must  look  to  the  general  legal  import  of  the 
contract,  and  the  responsibilities  under  which  it  placed 
the  owners  of  the  vessel.  The  point  on  which  the  case 
turns  lies  in  this  clause  of  the  charter  party :  ''Also,  it 
is  understood,  that  the  vessel  is  now  loading  for  Key 
West  or  the  Tortugas,  and  is  to  proceed  thence  direct  to 
load  on  this  charter."  What  were  the  obligations  as- 
sumed by  the  owners  under  this  clause  of  the  contract  1 
Olearly,  not  to  be  at  Tortugas,  or  Bayport,  within  any 
specified  time.  Time  is,  therefore,  not  a  specific  and  es- 
sential element  in  the  contract.  Of  course,  if  the  own- 
ers had  agreed  that  their  vessel  should  be  at  Bayport  on 
or  before  a  specified  day,  then  a  failure  to  comply  would 
have  been  a  breach,  for  which  they  would  have  been  lia- 
ble. No  exceptions  of  perils  of  the  sea,  irresistible  force, 
or  inevitable  accident  were  inserted  in  the  charter,  and 
none  could  have  been  set  up  to  excuse  a  failure  to  be  at 
a  given  port  within  a  time  expressly  limited  by  the  con- 
tract. It  is  well  settled  law  that  even  the  act  of  God 
will  not  excuse  the  performance  of  an  express  and  posi- 
tive stipulation  of  a  valid  contract.  {School  District  v. 
Damhy^  25  Conn.  B&p.,  530.)  But  the  clause  of  this  char- 
ter now  under  consideration  is  not  express  as  to  time. 
The  words,  "  to  proceed  thence  direct  to  load  on  this 
charter "  are  not  clear  and  precise  when  applied  to  the 
subject  matter — the  voyage  in  question.  ''Direct "  does 
not  mean  in  a  straight  line  nor  instanter.    The  language 
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does  not  measure  the  exact  obligation  imposed  by  the 
contract.  Here  the  law  st^ps  in,  and  implies  that  the 
obligation  assumed  was  to  proceed  without  unreasonable 
delay  and  by  the  usual  route.  The  same  legal  implica- 
tion would  have  sprung  from  the  contract  in  the  absence 
of  the  word  "direct;"  for  where  the  undertaking  is  to 
proceed  from  one  port  to  another,  a  direct  voyage  is 
always  prima  facie  intended.  The  law  implies  this,  and 
the  legal  presumption  is  conclusive,  until  rebutted  by 
some  custom  to  deviate  or  proceed  by  another  route. 
{Sarony  v.  BusseUj  3  Pickering  Bep.^  360.)  If  the  word 
"  direct "  had,  therefore,  been  left  out  of  this  clause,  the 
law  would  have  raised  an  implied  promise  to  proceed 
direct  from  New  York  to  Key  West  or  Tortugas,  and 
thence  direct  to  Bayport  or  some  one  of  the  other  ports 
named.  The  time,  within  which  such  a  promise  is  to  be 
performed,  is  regulated  by  law.  As  the  law  implies  the 
promise  or  obligation,  so  it  implies  the  rule  which  must 
govern  its  performance.  No  time  having  been  prescribed 
by  the  parties,  the  legal  presumption  is  that  they  in- 
tended a  reasonable  time. 

The  case  of  Duncam,  v.  Topham  (8  C.  B.  65,  Cam.  La/iv 
Bep.j  225),  was  cited  at  bar  by  the  libellant.  That  case 
held,  that  where  a  contract  was  to  be  performed  "di- 
rectly," it  meant  something  more  than  a  reasonable  time, 
and  that  the  word  "directly"  imported  "  speedily,"  or, 
at  least,  "as  soon  as  practicable."  A  glance  at  that  case 
shows  that  it  was  very  little  like  the  one  now  under  con- 
sideration. The  subject  matter  bore  no  resemblance  to 
the  one  we  are  now  considering.  The  contract  itself  was 
the  result  of  a  correspondence  between  the  parties,  and, 
when  expounded  with  reference  to  the  subject  matter, 
clearly  presented  a  limitation  as  to  time.  But  if  we 
apply  the  doctrine  of  that  case  to  the  one  now  before  us, 
we  shall  construe  the  clause  of  this  charter  to  be  an 
agreement  of  the  owners  of  the  Onrust  that  she  shall 
proceed  from  New  York  to  Key  West  or  Tortugas,  in  a 
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reasonable  time,  and  from  thence  as  soon  as  practicable, 
or  si>eedily,  to  load  on  this  charter.    Still  we  have  no 
express  stipulation,  by  which  time  is  made  an  essential 
element  in  the  contract.    We  mnst  resort  to  the  rules  of 
law  for  the  measure  of  the  obligation  assumed.    From 
New  York  to  Key  West  or  Tortugas  reasonable  diligence 
is  required  in  expediting  the  voyage  by  the  direct  route, 
and  from  Tortugas  to  load  on  this  charter,  the  highest 
degree  of  diligence.    It  is  hardly  necessary  to  cite  au- 
thorities to  show,  that  where  a  party  is  bound  to  the  exer 
cise  of  even  the  highest  degree  of  diligence,  he  is  not 
responsible  for  delay,  caused  by  the  interposition  of  irre- 
sistible force,  where  that  force  confronts  and  overpowers 
him  without  any  fault  of  his  own.     "By  irresistible 
force  is  meant  such  an  interposition  of  human  agency, 
as  is,  from  its  nature  and  power,  absolutely  uncontroll- 
able."  (Story  on  Bailments^  sec.  25.)    For  delay  caused 
by  such  a  force,  a  ship  bound  to  proceed  on  her  voyage 
with  any  the  highest  degree  of  diligence,  is  no  more  re- 
sponsible than  she  would  be  for  delay  caused  by  light- 
ning or  the  gale.    The  most  extraordinary  diligence  can- 
not go  beyond  the  most  exacting  fidelity  and  care  in  the 
I)erfonnance  of  duty.    When  these  are  exhausted  in  the 
execution  of  a  contract,  where  no  time  is  expressly  pre- 
scribed, the  obligations  of  the  party,  upon  whom  the 
duty  rests,  are  discharged.    In  the  present  case  the 
master  of  the  Onrust  was  entirely  faithful  and  diligent. 
He  not  only  refused  to  charter  his  vessel  to  the  military 
officers  at  Tortugas  for  the  purpose  of  transporting  the 
coal,  but  he  formally  protested  against  the  seizure  of  his 
vessel,  and  submitted  only  to  an  overpowering  force. 
For  this  enforced  detention,  whether  lawful  or  unlawful, 
the  vessel  is  no  more  responsible  than  she  would  have 
been  if  the  same  delay  had  resulted  from  her  being  driven 
out  of  her  course  by  a  storm  which  she  could  not  resist. 
It  follows,  therefore,  that,  as  the  contract  only  bound 
the  owners  to  prosecute  the  voyage  with  diligence,  and 
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that  diligence  was  exercised,  the  delay  caused  by  mili- 
tary fprce  constituted  no  breach. 

In  view  of  this  conclusion  it  is  hardly  necessary  to 
dwell  on  the  cases  cited  by  the  libellant,  to  show  that  a 
party  may  be  responsible  for  the  non-performance  of  a 
contract,  where  his  failure  has  been  caused  by  the  inter- 
position of  illegal  force,  I  will,  however,  notice  one, 
for  the  purpose  of  suggesting  in  the  same  connection 
the  distinction  which  separates  that  class  of  cases  from 
the  one  now  before  us.  Gosling  v.  Higgins  (1  Camp.  Eep.j 
451),  was  an  action  for  the  non-delivery  of  ten  pipes  of 
wine,  shipped  at  the  Island  of  Madeira,  on  board  of  a 
vessel  of  which  the  defendant  was  owner,  to  be  carried 
to  Jamaica,  and  from  thence  to  England.  When  the 
vessel  arrived  off  Jamaica,  she  was  seized,  with  her  cargo, 
for  a  supposed  violation  of  the  revenue  laws,  and  there 
condemned ;  but,  upon  appeal  to  the  Privy  Council  in 
England,  the  sentence  of  condemnation  was  reversed. 
A  verdict  for  the  plaintiff  was  ordered  by  Lord  EUenbor- 
ough,  who  remarked  to  the  defendant's  counsel,  "Ton 
have  an  action  against  the  officers.  The  shipper  can 
only  look  to  the  owner  or  master  of  the  ship."  Here  it 
will  be  seen  was  a  breach  of  an  express  and  essential 
stipulation  in  the  bill  of  lading,  which  was  to  deliver  the 
wine  in  England.  No  delivery  was  ever  made.  In  other 
words,  there  was  no  performance.  But  the  present  con- 
troversy does  not  arise  out  of  the  breach  of  any  express 
stipulation.  The  voyage  was  performed  and  the  cargo 
delivered.  The  only  pretended  breach  consists  in  not 
IMTOceeding  from  Tortugas  to  Bayport  in  proper  time. 
But  no  particular  time  was  stipulated  in*  the  contract, 
and  the  only  time  to  which  the  vessel  was  bound,  was 
that  implied  by  law  from  the  use  of  the  word  **  direct,'* 
which,  under  the  strictest  construction,  can  only  mean 
that  period  necessary,  in  the  use  of  the  highest  diligence, 
under  all  the  circumstances,  to  accomplish  the  voyage 
The  distinction  is  obvious.    In  one  case,  there  was  a 
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breach  of  an  express  stipulation  in  the  contract.  In  the 
other,  the  time  of  performance  was  prolonged  by  no  fault 
of  the  master,  but,  as  time  was  not  made  the  essence 
of  the  contract,  enforced  delay  was  no  breach. 

It  is  obvious  that  the  claim  of  the  libellant  would 
stand  upon  no  higher  ground  if  the  word  "direct"  were 
held  to  apply  primarily  to  the  route,  rather  than  the  time 
of  the  voyage  from  Tortugas  to  Bayport.  The  word, 
applied  to  either  aspect  of  the  case,  would  be  governed 
by  the  same  rules  of  law.  But,  in  fact,  the  gravamen  of 
the  libellant's  complaint,  is  not  that  the  Onmst  did  not 
pursue  the  customary  route  from  Tortugas  to  Bayi>ort, 
but  that  she  did  not  start  from  the  former  port  at  the 
time  she  ought. 

Let  a  decree  be  entered  dismissing  the  libel  with 
costs. 


OCTOBER,   1867. 


IN  THE  MATTEE  OP  CHAELES  G.  PATTEESON, 
A  BANKEUPT. 

Issue  of  Law  in  Banxruptcy. — Waivkb. — Filing  Proof  of  Dbbt 
BEFORE  First  Mbetino. — Examination  of  Bankrupt. 

Where  creditors,  before  the  first  meeting  of  creditors,  filed  proof  of  their  debt^ 
and  applied  for  an  order  for  the  examination  of  the  bankrupt,  and  the  bankrupt 
objected  to  the  granting  of  the  order,  on  the  ground  that  it  could  not  be  made 
before  the  first  meeting,  and,  after  argument,  the  register  granted  the  motion, 
whereupon  the  bankrupt  moved  that  the  question  be  adjourned  into  court  for 
the  dedsion  of  the  Judge,  under  section  four  of  the  Bankruptcy  Act^  and  the 
register  declined  to  adjourn  the  question,  but,  on  the  bankrupt's  request,  cer- 
tified the  matter  to  the  court ;  ^ 

Hdd,  that  the  objection  of  the  bankrupt  to  the  granting  of  the  order  for  the  ex* 
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aminatlon,  raised  an  isane  of  law  which  it  was  the  doty  of  the  register  to  ad- 
jonm  Ukto  court. 

That,  as  the  bankmpt  argned  the  question  before  the  register,  he  waived  his  right 
to  have  the  qnestion  adjourned  into  court,  and.  after  the  decision  of  the  ques- 
tion by  the  register,  there  was  no  issue  of  law  to  be  acyoumed,  and  the  register 
was  right  in  not  adjourning  the  question  under  section  four. 

That  creditors  may  prove  their  claims  before  the  first  meeting  of  creditors. 

That  a  creditor  who  has  proved  his  claim,  may  apply  for  an  examination  of  the 
bankrupt  before  the  first  meeting  of  creditors. 

That  it  is  not  the  duty  of  the  register  to  notify  the  bankrupt,  or  his  attorney,  of 
the  filing  of  proof  of  any  claim  before  the  first  meeting  of  creditors. 

Blatohi'OBD,  J.  In  this  case,  an  adjudication  of 
bankruptcy  was  made  September  12th,  1867,  and  a  war- 
rant was  issued  to  the  Marshal,  returnable  October  23d. 
On  the  23d  of  September,  Tupper  &  Seattle,  creditors  on 
the  debtor's  schedules,  filed  a  proof  of  debt.  On  the 
25th  of  September,  Tupper  &  Seattle  made  a  motion  be- 
fore the  register  for  an  order  for  the  examination  of  the 
bankrupt,  under  section  twenty-six  of  the  Act,  and  ac- 
cording to  form  Ko.  45.  The  bankrupt  objected  to  the 
granting  of  the  order,  on  the  ground  that  the  order  could 
not  be  made  before  the  first  meeting  of  creditors.  After 
argument,  the  register  granted  the  motion.  Thereupon, 
the  bankrupt  moved  that  the  question  be  adjourned  into 
court  for  the  decision  of  the  Judge,  under  the  provisions 
of  section  four  of  the  Act,  and  tendered  his  questions  and 
issue  to  the  creditors,  in  order  that  they  should  state 
their  points,  and  that,  issue  of  law  being  thus  joined, 
the  same  might  be  adjourned  into  court  by  the  register, 
for  decision  by  the  Judge,  as  provided  for  in  the  fourth 
section  of  the  Act.  To  this  tender  the  creditors  ob- 
jected, and  they  declined  to  receive  the  questions  or  to 
join  in  the  issue,  on  the  grounds  that  their  motion  had 
been  granted  and  that  there  was  no  question  or  issue  of 
law  raised,  inasmuch  as  section  twenty-six  of  the  Act 
provided  distinctly  that  the  court  might,  on  the  applica- 
tion of  any  creditor,  at  all  times  require  the  bankrupt  to 
attend  and  submit  to  examination,  and  that,  if  the  bank- 

29 
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rapt  wished  to  raise  the  question  of  the  register's  power 
to  make  the  order  before  the  return  of  the  warrant,  he 
could  take  the  opinion  of  the  Judge  by  a  certificate  of  the 
register  under  the  provisions  of  section  six  of  the  Act. 
The  register  declined  to  grant  the  motion  of  the  bank- 
rupt to  adjourn  the  question  into  court,  inasmuch  as  there 
was  no  issue  joined,  and  decided  that  the  proper  course 
under  the  law,  if  the  bankrupt  questioned  the  right  to 
make  the  order  for  examination  before  the  warrant  was 
returned,  and  desired  to  take  the  opinion  of  the  Judge 
thereon,  was  to  do  so  by  a  certificate  of  the  register 
under  the  provisions  of  section  six  of  the  Act.  The 
order  requires  the  examination  to  take  place  on  the  9th 
of  October.  The  bankrupt  objected  to  the  action  of  the 
register,  and  requested  four  questions  to  be  certified  to 
the  Judge,  which  has  accordingly  been  done  by  the  reg- 
ister. 

1.  Whether  the  matter  of  granting  the  motion  for  an 
order  for  examination  should  not  have  been  adjourned 
into  court  for  the  decision  of  the  Judge ;  and  whether, 
after  the  bankrupt  had  tendered  his  points  at  issue,  the 
register  did  not  err  in  granting  said  motion,  and  in  refus- 
ing to  adjourn  the  same  into  court  for  the  decision  of  the 
Judge  ? 

As  regards  this  question,  the  register  states  that  he 
thinks  that  it  was  not  necessary  to  adjourn  the  matter 
into  court;  firstly^  because  issue  was  not  joined  be- 
tween the  parties ;  secondly^  because  section  six  provides 
a  sufficient,  and  the  most  usual  way,  to  take  the  opinion 
of  the  Judge  on  the  point,  without  suspending  proceed- 
ings in  the  matter. 

The  question  of  granting  the  motion  for  an  order  for 
examination  ought  to  have  been  adjourned  into  court  for 
the  decision  of  the  Judge.  The  fourth  section  of  the 
Act  requires  that,  **  in  all  matters  where  an  issue  of  fact 
or  of  law  is  raised  and  contested  by  any  party  to  the 
proceedings"  before  the  register,  ''it  shall  be  his  duty 
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to  cause  the  question  or  issue  to  be  stated  by  the  oppos- 
ing parties  in  writing,  and  he  shall  adjourn  the  same  into 
court  for  decision  by  the  Judge."  Now,  the  objection 
made  by  the  bankrupt,  before  the  register,  to  the  grant- 
ing of  the  order  for  examination,  on  the  ground  that  the 
order  could  not  be  made  before  the  first  meeting  of 
creditors,  raised  an  issue  of  law,  which  was  contested. 
That  issue  it  was  the  duty  of  the  register  to  adjourn  into 
court  for  decision  by  the  Judge.  Instead  of  doing  so,  he 
granted  the  motion,  and  thus  decided  the  issue  of  law 
himself.  But  the  bankrupt,  after  raising  the  issue  of 
law,  appears  to  have  argued  it  and  submitted  it  for  deci- 
sion to  the  register,  without  requesting  the  register  to 
adjourn  it  into  court,  and  without  objecting  to  its  deci- 
sion by  the  register.  The  granting  by  the  register  of  the 
motion  of  the  creditor  disposed  of  the  question,  and, 
after  that,  there  was  no  issue  or  question  to  be  adjourned. 
It  is  the  duty  of  the  register  to  adjourn  an  issue  of  law 
into  court  without  any  request  to  that  effect  by  a  con- 
testing party.  But  stiU  such  adjournment  is  a  pro- 
ceeding which  a  contesting  party  may  waive,  and,  where 
he  does  waive  it,  by  submitting  the  decision  of  the  issue 
to  the  register,  he  cannot,  after  finding  that  the  question 
is  decided  against  him  by  the  register,  then  ask  to  have 
it  adjourned  into  court.  If,  instead  of  virtually  request- 
ing the  register  to  decide  the  issue,  by  arguing  the  ques- 
tion and  awaiting  the  register's  decision,  the  bankrupt 
had<.  on  raising  the  issue,  requested  the  register  to  ad- 
journ it  into  court,  the  case  would  have  presented  a  dif- 
ferent aspect.  But  as  it  was,  the  tendering  by  the  bank- 
rupt of  his  points  after  the  decision,  imposed  upon  the 
register  no  obligation  to  adjourn  them  into  court. 

2.  Whether,  under  the  bankrupt  law,  Tupper  &  Beattie 
are  creditors  who  have  proved  their  claim,  so  as  to  entitle 
them  to  make  the  motion  ? 

In  regard  to  this  question  the  register  states,  that  he 
considers  Tupper  &  Beattie  to  be  creditors  who  have 
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proved  their  claim,  they  having  fulfilled  all  the  require- 
ments of  the  law,  and  there  being  no  restriction  as  to 
the  time  when  the  claim  may  be  proved,  after  proceed- 
ings are  commenced ;  that  the  first  meeting  of  creditors 
is  for  the  choice  of  an  assignee  by  those  who  have  proved 
their  claims ;  that  he  can  see  no  reason  why  creditors 
should  wait  until  the  return  day  of  the  warrant  to  make 
their  proofs ;  that  the  debt  which  exists  is  the  basis  of 
the  right  to  appear  as  creditor ;  and  that  creditors  should 
be  allowed  to  judge  for  themselves  as  to  when  they  will 
take  advantage  of  the  law  and  appear. 

I  concur  with  the  register  in  these  views.  The  cred- 
itors in  this  case,  having  proved  their  claim,  had  a  right 
to  make  the  motion. 

3.  Whether,  before  the  day  appointed  for  the  first 
meeting  of  the  creditors,  a  creditor  can,  under  the  Act, 
prove  his  claim  and  so  become  a  party  to  the  proceedings 
in  bankruptcy,  as  to  be  entitled  to  an  order  for  the  ex- 
amination of  the  bankrupt  under  the  twenty-sixth  sec- 
tion of  the  Act  ? 

In  regard  to  this  question  the  register  states  that  he 
thinks  that,  when  once  a  creditor  has  proved  his  claim, 
he  has,  unless  the  same  be  questioned,  full  right  under 
the  law,  and  may  at  any  time  call  for  an  examination  of 
the  bankrupt. 

The  register  is  correct  in  this  conclusion. 

4.  Whether,  if,  in  the  interval  between  the  issuing  of 
the  warrant  in  bankruptcy  and  the  day  appointed  for  the 
first  meeting  of  the  creditors,  and  for  proof  of  claims  and 
choice  of  assignee,  a  deposition  in  proof  of  a  claim 
against  the  bankrupt  is  filed,  it  is  not  the  duty  of  the 
register  to  notify  the  bankrupt  or  his  attorney  before 
allowing  the  same,  and  entering  it  upon  the  list  (Form 
No.  13),  so  that  objection  to  the  proof  thereof  may  be 
made,  if  any  exist,  under  section  twenty-three  of  the  Act? 

In  regard  to  this  question  the  register  states,  that  he 
does  not  think  that  the  bankrupt  need  be  notified  of  the 
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filing  of  claims  prior  to  the  first  meeting  of  creditors ;: 
that  it  is  a  matter  of  no  consequence  to  him  whether  cred 
itors  file  them  before  or  after ;  and  that  the  bankrupt, 
having  surrendered  all  his  property  for  the  benefit  of  all 
his  creditors,  could,  with  perfect  propriety  and  honesty, 
leave  all  questions  connected  with  his  estate  to  them, 
without  regard  to  what  disposition  is  made  of  it. 

It  is  not  the  duty  of  the  register  to  notify  the  bank- 
rupt or  his  attorney,  before  the  first  meeting  of  the  cred- 
itors, of  the  filing  of  such  depositions  in  proof  of  claims 
as  may  be  filed  before  such  first  meeting.  NptwithstandT 
ing  the  filing  of  such  a  deposition  before  such  first  meet- 
ing, and  the  entering  of  the  claim  on  a  list  (Form  No.  13), 
the  register  may  still,  at  such  first  meeting,  under  sec- 
tion twenty-three,  postpone  the  proof  of  the  claim  and 
exclude  the  creditor  from  voting  in  the  choice  of  an 
assignee.  The  court  has,  under  section  twenty-two,  full 
control,  at  all  times,  of  all  debts  and  all  proofs  of  debts, 
even  after  the  depositions  in  proof  have  been  filed ;  and  * 
the  bankrupt  can,  at  the  first  meeting  of  creditors,  object, 
under  section  twenty-three,  to  the  validity  of  and  the 
right  to  prove  any  debt,  no  matter  whether  the  deposi- 
tion in  proof  thereof  is  filed  at  such  first  meeting  or  waa 
filed  previously. 
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OCTOBER,  1867. 

m  THE   MATTEE  OF  SAMUEL  M,   LEVY  AND 
MAEK  LEVY,  BANKEUPTS. 

Examination  of  Witnesses  in  Bankruptcy. — Notice. 

No  notice  need  be  given  to  the  bankrupt  of  the  examination  of  a  witness  called 

by  the  assignee  in  bankruptcy. 
Such  examination  may  be  proceeded  with,  without  reference  to  an  examination 

of  the  bankrupt,  which  is  being  had  on  the  part  of  creditors. 

In  this  case,  an  examination  of  the  bankrupts  on  the 
part  of  creditors  was  pending,  and  was  adjourned  to  a 
day.  The  assignee  applied  for  and  obtained  a  summons 
to  a  witness  to  appear  on  a  previous  day  and  answer  as 
to  the  bankrupts'  property.  On  the  return  of  the  sum- 
mons, the  bankrupts  also  appeared,  and  objected  to  the 
examination  of  the  witness,  because  no  notice  had  been 
given  to  the  bankrupts  of  the  time  and  place  of  the  ex- 
amination, and  because  an  examination  of  the  bankrupts 
was  pending,  and  the  proceedings  on  it  stood  adjourned 
to  a  subsequent  day,  until  which  day  no  proceedings 
could,  as  the  bankrupts  claimed,  take  place  except  on 
consent  of  the  bankrupts  or  reasonable  notice  to  them. 

The  register  directed  the  examination  of  the  witness 
to  proceed  and  certified  the  questions,  raised  by  the  bank- 
rupts' objections,  to  the  Judge. 

BiiATOHPORD,  J.  It  was  not  necessary  to  give  notice 
to  the  bankrupts  of  the  time  and  place  of  the  examina- 
tion of  the  witness  on  the  summons  applied  for  by  the 
assignee. 

The  examination  of  such  witness  was  an  independent 
proceeding,  and  could  be  proceeded  with  without  refer- 
ence to  the  examination  on  the  part  of  the  creditors. 
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IN  THE  MATTEE  OF  WILLIAM  L.  HAMILTON, 
ON  HABEAS  COEPUS. 

Habbas  Corpus  ad  Testificandum. — ^Military  Deserter. — 
Personal  Identity. 

Where  a  person,  confined  in  prison  in  Philadelphia,  was  brought  to  this  State 
in  charge  of  an  officer,  under  a  writ  of  habeas  corpus  ad  tettifieandum,  issued 
out  of  this  court,  and,  after  his  arrival  here,  applied  to  a  State  court  and  ob- 
tained a  writ  of  JiaJbeas  corpia,  under  the  operation  of  which  he  was  discharged 
by  the  State  court  from  the  custody  of  the  officer,  who  returned  to  Philadeli^a 
without  him : 

Held,  That,  as  he  was  brought  from  Philadelphia  under  the  writ  issued  by  this 
court,  and  was  still  actually  present  before  this  court,  he  was  still  under  its 
control,  and  must  be  sent  back  to  the  place  from  which  he  was  brought*  for 
the  purpose  of  testifying,  and  thaty  as  his  proper  guardian  had  left  him,  he 
must  be  returned  there  by  the  marshal  of  this  district. 

Where  a  person,  arrested  as  a  deserter  from  the  military  service,  was  brought 
up  under  a  writ  of  habeas  corpus  issued  by  this  court,  and  the  military 
authorities  made  return  that  he  was  regularly  enlisted  into  the  military 
service  of  the  United  States,  which  return  the  petitioner  traversed,  and,  on 
the  traverse,  evidence  was  taken  as  to  the  identity  of  the  petitioner  with 
the  person  enlisted: 

ffdd,  That,  on  the  proofs,  the  petitioner  was  the  person  enlisted,  and  that,  as 
he  was  regularly  enlisted,  he  must  be  remanded. 

This  case  came  before  the  court  on  a  writ  of  habeas 
corptLs,  issued  at  the  request  of  the  petitioner,  to  procure 
his  discharge  from  the  military  service  of  the  United 
States.  The  return  to  the  writ  showed  that  he  had  been 
legally  enlisted,  and  was  held  as  a  deserter.  This  return 
was  traversed  by  the  petitioner,  and  testimony  was  taken 
at  considerable  length  before  a  United  States  Commis- 
sioner, upon  the  issues  raised^by  the  traverse.  Upon 
this  testimony,  and  some  oral  testimony,  given  by  the 
petitioner  himself  in  court,  the  case  was  argued. 

In  the  course  of  the  proceedings  a  collateral  matter 
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arose,  which  was  fb*st  disposed  of  by  the  court* 
This  matter  arose  out  of  the  following  facts :  Before  the 
issuing  of  this  writ,  Hiunilton,  being  in  Philadelphia,  was 
arrested  by  the  military  authorities  there  as  a  deserter, 
and  was  by  them  sent  to  Governor's  Island,  New  York, 
to  be  tried  for  desertion.  On  his  application,  however, 
before  he  left  Philadelphia,  a  writ  of  habeas  corpus  in  his 
favor  had  been  issued  out  of  one  of  the  State  courts. 
This  writ  was  directed  to  one  Gaptain  Brown,  who  had 
had  Hamilton  in  charge  after  his  arrest.  Brown  made  a 
return  to  the  writ  of  habeas  carpus^  but  that  return  was 
by  the  State  court  adjudged  insufScient,  and  that  court 
committed  Brown  to  Moyamensing  Prison,  in  Philadel- 
phia, for  contempt  of  the  writ. 

After  the  habeas  corpus  was  issued  out  of  this  court, 
it  was  deemed  important  that  Gaptain  Brown's  testi- 
mony should  be  taken  in  the  matter,  and  for  that  pur- 
pose a  writ  of  habeas  corpus  ad  testificamd/am  was  applied 
for,  and  issued  by  this  court,  directed  to  the  keeper 
of  the  prison  in  Philadelphia. 

This  writ  was  returned  to  this  court  as  personally 
served  upon  the  keeper  of  the  prison  at  Philadelphia, 
who  failed  to  make  any  return  to  it,  and  thereupon  the 
court  issued  a  writ  of  attachment  against  him,  but,  before 
this  writ  was  issued  to  the  marshal,  Mr.  Mann,  the  Dis- 
trict Attorney  of  the  State  court  in  Philadelphia, 
appeared  with  the  return  of  the  keeper,  and  there- 
upon the  default  was  waived,  and  the  return  sub- 
mitted to  this  court.  Mr.  Mann  stated  to  the 
United  States  District  Attorney  in  New  York,  that 
if  the  court  should  hold  that  the  return  was  in- 
sufficient there  was  no  need  of  sending  on  an  officer, 
but  on.  letting  the  keeper  of  the  prison  know  what  the 
decision  was,  Gaptain  Brown  would  be  forthcoming.  The 
court  having  decided  the  keeper's  return  to  be  insufficient, 
the  United  States  District  Attorney  wrote  to  the  keeper, 
telling  him  so,  and  directing  him  to  have  Brown  before 
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Oommissioner  Oebom,  ^  whom  it  had  been  referred  to 
take  the  evidence,  on  a  day  which  he  named.  The  keeper 
accordingly  pnt  Oaptain  Brown  in  charge  of  an  officer, 
who  bronght  him  to  New  York  but  did  not  report  his  ar- 
rival to  the  United  States  District  Attorney  in  person.  His 
arrival  was,  however,  reported  to  the  military  officer  who 
had  charge  of  the  proceedings  in  Hamilton's  case  on  be- 
half of  the  military  authorities,  and  he,  without  the  knowl- 
edge of  the  United  States  District  Attorney,  applied  to 
Judge  Cardozo,  of  the  Court  of  Common  Pleas  for'  the 
city  and  county  of  New  York,  and  obtained  a  writ  of 
hahec^  corpus^  directed  to  the  officer  who  had  Brown  in 
charge,  to  bring  Brown  before  that  court.  On  the  re- 
turn of  this  writ,  the  officer  produced  Brown  before  the 
Court  of  Common  Pleas,  but  did  not  notify  the  United 
States  District  Attorney  of  the  proceedhigs,  and  did 
not  have  with  him  any  copy  of  the  committal  papers, 
and  declined  to  have  the  case  adjourned  for  the  purpose 
of  procuring  them.  Brown  was  thereupon  discharged 
from  the  custody  of  the  officer,  who  went  back 
to  Philadelphia  without  his  prisoner.  Brown  then 
went  before  the  commissioner  and  gave  his  evidence 
in  Hamilton's  case,  and  was  present  in  court  on  the  hear- 
ing. The  authorities  in  Philadelphia  having  complained 
of  the  manner  in  which  Brown  had  been  discharged,  the 
matter  was  brought  to  the  attention  of  the  United  States 
District  Attorney  in  New  York,  who,  on  the  hearing 
of  Hamilton's  case,  stated  the  facts  to  the  court,  and 
asked  that,  inasmuch  as  Brown  had  been  bro|ight  here 
under  the  writ  of  habeas  corpus  ad  testificamkimj  this 
court  would  order  him  to  be  returned  to  Philadelphia, 
in  accordance  with  it,  notwithstanding  the  proceeding 
before  Judge  Cardozo. 

Blatchfobd,  J.  Inasmuch  as  Captain  Brown  came 
here  under  the  habeas  carpus  ad  testificand/um  issued  by 
this  court,  and  is  now  before  the  court,  he  is  not  out  of 
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its  power,  and  this  court  has  jurisdiction  of  the  matter. 
It  was  decided  in  the  Kaine  case,  that  a  party  who  was 
brought  up  by  a  writ  of  lidbeas  corpus  was  under  the  con- 
trol of  the  court  which  issued  it,  till  the  writ  was  disposed 
of.  The  original  writ  in  this  matter  bore  the  name  of  the 
District  Attorney  of  the  United  States  for  this  District 
upon  its  face.  Yet  the  officer  from  Philadelphia,  who 
brought  Brown  here  in  obedience  to  that  writ,  when  served 
with  the  habeas  corpus  issued  by  Judge  Oardozo,  did  not 
notify  the  District  Attorney  of  this  fact.  It  appeared 
from  the  petition  on  which  Judge  Cardozo's  writ  was  is- 
sued, that  it  was  not  alleged  in  it  that  Brown  was  held  by 
any  writ  of  this  court  at  all,  but  only  by  a  commitment  of 
the  Court  of  Quarter  Sessions  of  Philadelphia.  And  the 
return  did  not  mend  the  matter,  for  it  merely  set  out  that 
Brown  was  held  by  an  order  of  Mr.  Perkins,  the  Super- 
intendent of  the  prison  in  Philadelphia.  This  court  will 
assume  that,  if  the  officer  had  made  a  proper  return, 
Judge  Oardozo  would  have  done  his  duty  and  at  once  dis- 
missed the  writ.  But,  whatever  may  have  been  his  pri- 
vate information,  he  was  bound  by  the  papers  before 
him,  and  on  those  no  valid  reason  for  detaining  the 
prisoner  appeared.  However,  neither  his  action  nor  the 
negligence  of  the  officer  can  affect  the  rights  of  this 
court.  Captain  Brown  has  never  been  out  of  its  juris- 
diction, and  the  court  has  but  one  course  to  follow.  It 
must  send  him  back  to  the  place  from  which  he  was 
brought  for  the  purpose  of  testifying,  and,  as  his  proper 
guardian  ^as  abandoned  him,  the  marshal  must  return 
him  there,  leaving  him  to  such  remedy  as  he  may  think 
proper  for  any  injury  he  may  have  sustained  from  the 
State  Courts  of  Pennsylvania. 

The  question  in  Hamilton's  case  having  been  argued 
on  the  evidence,  the  following  decision  was  rendered. 

Blatohford,  J.    The  traverse  to  the  return  made  by 
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Oeneral  Butterfleld  to  this  writ,  denying  that  the  peti- 
tioner was  regularly  enlisted  into  the  service  of  the  Uni- 
ted States,  and  was  regularly  sworn  on  such  enlistment, 
would  appear  to  have  been  intended  to  raise  the  legal 
question  of  the  regularity  of  the  enlistment,  and  not  the 
question  of  the  identity  of  the  petitioner.  But  the  tes- 
timony has  been  addressed  to  the  question  of  identity. 
The  recruit  was  enlisted  in  Philadelphia,  on  the  1st  of 
April  last,  deserted  on  the  6th  of  April,  and  the  peti- 
tioner was  arrested  on  the  20th  of  August.  On  charges 
being  preferred  against  him,  he  was  sent  to  Governor's 
Island  for  trial,  and  is  now  brought  up  on  this  habeas  cor- 
fuSj  the  point  being  made  that  he  is  not  the  same  in- 
dividual who  was  enlisted.  Though  the  traverse  does 
not  seem  to  raise  this  question,  yet,  on  the  testimony,  it 
is  fair  to  the  parties  to  dispose  of  the  case  on  its  mer- 
its. I  have  carefully  examined  the  testimony,  which 
was  mainly  taken  before  Commissioner  Osbom.  The 
only  evidence  produced  by  the  petitioner  is  his  own  depo- 
sition. His  language  is  very  guarded  on  the  question  as 
to  whether  he  did  enlist.  In  the  enlistment  papers 
the  recruit  swore  that  he  was  twenty-one  years  of 
age.  The  petitioner  swears  that  he  is  now  nineteen,  and 
has  a  mother  living,  his  father  being  dead,  and  that  he 
had  been  living  with  his  mother  in  Philadelphia,  until  he 
was  arrested  there  on  the  20th  of  August.  It  is,  therefore, 
to  be  noticed,  that  the  petitioner  admits  that  he  lived  in 
Philadelphia  at  the  time  of  this  enlistment.  There  is 
nothing  in  the  case  to  show  an  alibi.  The  question  of 
his  enlistment  was  put  to  him,  and  he  says  that  he  does 
not  recollect  going  to  the  office,  and  does  not  recollect 
signing  the  papers,  and  does  not  recollect  takin  gthe  oath. 
The  enlistment  papers  were  shown  to  him,  and  he  said  that 
he  could  not  read  them,  but  he  denied  that  either  of  the 
signatures  was  his.  He  was  asked  if  he  recognized  Ool- 
onel  Park,  whose  name  is  three  times  signed  to  the  pa- 
pers, and  he  said  he  did  not.  He  was  then  asked  if  he  was 
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not  enlisted  before  Oolonel  Park,  and  his  answer  was, 
'*  Not  that  I  know  of.'*    On  the  other  side,  Oolonel  Park 
was  sworn  for  the  Government,  and,  on  looking  at  the  pe- 
titioner, he  said  that  he  recognized  him ;  first  saw  him  at 
the  surgeon's  office;  saw  him  there  on  April  1st;  that 
he  saw  the  papers  and  swore  to  them  before  the  witness; 
and  that  Hamilton  remained  under  his  charge  till  April 
6th,  when  he  deperted.    Then  the  medical  paper  was  pro- 
duced, and  Oolonel  Park  testified  that  he  was  present  at 
the  examination,  and  that,  as  far  as  he  could  judge,  the 
recruit  was  perfectly  sober.    Colonel  Park's  testimony 
is  very  direct  and  clear,   and  he  recognizes  Hamilton 
as  the  party  who  swore  to  and  signed  the  enlistment 
papers.    Still,  if  the  case  stopped  here,  it  might  be 
claimed  that  it  was  but  one  oath  against  another ;   but 
in  addition  to  that,  there  is  the  correspondence  of  the 
petitioner's  personal  appearance  with  the  description  in 
the  enlistment  papers.  He  is  described  in  them  as  having 
brown  eyes,  dark  hair,  and  florid  complexion,  and  being 
five  feet  seven  inches  in  height.    He  has  brown  eyes, 
dark  hair,  and  florid  complexion,  and,  on  measurement, 
he  appears  to  be  five  feet  seven  and  one-quarter  inches 
in  height — a  very  slight  discrepancy.     Another  circum- 
stance  is  his  handwriting.    There  is  a  peculiarity  in  it 
which  can  hardly  be  the  result  of  accident.    The  recruit 
signed  his  name,  on  enlistment,  in  two  places,  and,  after 
the  word  "  William,"  there  is  a  period.    That  same  pe- 
riod is  found,  in  the  same  position,  in  the  signature  of 
the  petitioner  to  his  petition  for  the  writ,  and  in  his  sig- 
nature to  the  traverse  of  the  return.    In  the  latter  he 
has  written  out  his  middle  name  in  full —  William  Lewis 
Hamilton — and  has  put  a  period  after  the  word  Lewis 
also,  showing  that  that  was  a  habit  of  his,  which  is 
quite  peculiar,  and  is  a  strong  circumstance  to  show 
that  the  signatures  are  made  by  the  same  person.   More- 
over, the  general  correspondence  of  the  signatures  is 
such  that  there  is  no  room  to  doubt  that  they  were  made 


SOUTHERN  DISTRICT  OF  NEW  YORK.  461 

The  Ship  Sailor  Prinoe.  ' 

by  the  same  person.  In  view  of  the  positive  evidence 
of  Oolonel  Park,  the  correspondence  of  the  signatures, 
and  the  doubtful  character  of  the  petitioner's  testimony, 
I  can  have  no  reasonable  doubt  that  the  petitioner  is 
the  party  who  signed  the  enlistment  papers.  Moreover, 
in  the  medical  paper,  the  surgeon  states  that  the  recruit 
has  a  crucifix  stamped  on  his  left  aom,  and  the  peti- 
tioner admits  that  he  has  a  crucifix  on  his  left  arm, 
with  a  Virgin  Mary  on  each  side.  As  the  petitioner 
was  the  person  who  signed  the  enlistment  papers,  in 
which  he  swore  that  he  was  twenty-one  years  of  age, 
he  was  regularly  enlisted,  and  must,  therefore,  be  re- 
manded. 


OCTOBER,  1867. 

THE  SHIP  SAILOE  PEINCE  AND  HEB  FEEIGHT. 

MARBHALLINa   OF   AsSSTS. SeAMEn'b   WaOES. ^MORTGAGEE. 

Jurisdiction. — Vessel  and  Freight. 

Seamen  filed  a  libel  for  wages  against  a  ship  and  her  freight,  and  had  a  decree 
against  them.  The  yessel  was  sold  and  her  proceeds  brought  into  the  regis- 
try. The  freight  money  was  also  attached,  bat  was  not  brought  into  the  regis- 
try, and  the  libellants  applied  to  haye  their  decree  paid  ont  of  the  proceeds  of 
the  ship.  Their  application  was  contested  by  one  Patrick,  who  had  filed  a  libel 
against  the  proceeds  of  the  vessel,  to  which  he  claimed  to  be  entitled,  because  he 
had  purchased  at  sheriff's  sale  the  interest  of  a  foreign  corporation  which  had  held 
mort^^ages  on  the  vessel  which,  as  Patrick  claimed,  had  become  forfeited  (thns 
making  the  corporation's  title  to  the  vessel  absolate)  at  the  time  of  the  com- 
mencement of  the  suit,  and  the  issuing  of  the  attachment  in  pursuance  of  which 
the  sheriff's  sale  of  the  vessel  had  taken  place.  Patrick  claimed  that  the 
decree  for  seamen's  wages  should  be  satisfied  out  of  the  fireight  instead  of  out 
of  the  proceeds  of  the  vessel. 

An  answer  to  Patrick's  libel  had  been  interposed  by  other  cUdmants,  who  alleged 
that  all  the  interest  of  the  foreign  corporation  in  the  mortgages  on  the  vessel 
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had  passed  to  them,  before  the  oommencement  of  the  snit  in  which  the  attach* 
ment  was  issued. 

Heid,  That  the  principle,  that,  where  one  creditor  has  two  funds  to  resort  to, 
while  another  creditor  has  a  security  on  only  one  of  snch  funds,  the  court  will 
compel  the  former  to  resort  to  the  other  fnnd,  if  that  is  necessary  for  the  satis- 
faction of  both  claims,  is  sometimes  applied  in  the  admiralty,  bat  that  it  was 
not  applicable  to  this  case. 

That  the  admiralty  has  no  jurisdiction  to  enforce  the  claim  of  a  mortgagee  of  m 
vessel. 

That  Patrick  stood  before  the  court  only  as  having  the  rights  of  mortgagee,  and 
his  libel,  being  a  libel  by  a  mortgagee  against  the  proceeds  of  the  yesael,  ooold 
not  be  maintained. 

That  that  libel  might,  however,  be  treated  as  a  petition. 

That  the  court  had  no  authority  to  adjudicate  upon  Patrick's  title  to  the  mort- 
gages, which  was  contested  by  the  other  claimants. 

That,  even  in  disposing  of  claims  against  proceeds  in  the  registry,  this  court  re- 
fuses to  consider  a  claim  that  is  contested. 

That  Patrick's  claim  could  not  be  set  up  to  defeat  or  delay  the  claim  of  the  sea- 
men, and  of  the  master  and  other  persons  interested,  to  be  paid  out  of  the 
proceeds. 

That  the  allegation,  that,  prior  to  the  attachment  of  the  vessel,  the  mortgagee  had 
taken  possession  of  her,  could  not  affect  the  question,  because  snch  taking  pos- 
session was  for  the  benefit  of  the  real  owner  of  the  mortgages,  and  the  question 
who  was  such  real  owner  was  the  question  in  dispute  between  Patrick  and  the 
other  claimants. 

That  the  decree  in  favor  of  the  seamen  and  the  master  must  he  satisfied  out  of  the 
general  Amd  in  Court,  leaving  the  question  whether  that  payment  should  be 
charged  against  the  proceeds  of  the  vessel  or  the  fireight,  to  be  determined  on 
the  final  hearing  on  Patrick's  libel. 

This  was  a  contest  between  different  parties  having 
claims  upon  a  fund  in  court.  The  amount  in  the  regis- 
try of  the  court  arising  from  a  sale  of  the  vessel  was 
18,869.58.  The  libellants  had  a  decree  for  seamen's 
wages  amounting  to  $4,978.70,  which  was  against  the 
vessel  and  her  freight.  Other  parties  had  claims  against 
the  vessel  for  wharfage,  ballast,  master's  wages,  consign- 
ees' disbursements,  &c.,  &c.,  amounting  in  all  to 
$5,287. 

The  libellants,  Murray  and  others,  now  applied  to  the 
court  for  an  order  that  the  decree  in  their  favor  be  paid 
out  of  the  proceeds  of  the  ship.  When  the  libel  was 
filed,  process   was  issued  against  the  vessel  and  her 
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freight.  The  process  was  not  then  executed  on  the  ves- 
sel, because  she  was  in  the  actual  custody  of  the  sheriff 
of  the  city  and  county  of  New  York,  under  process  issued 
to  him  from  a  State  court  of  the  State  of  New  York. 
But  the  marshal  returned  that  he  had  attached  $7,100  in 
gold,  being  freight  money  in  the  hands  of  Elirkland  and 
Yon  Sachs.  After  the  attachment  of  the  freight  by  the 
marshal,  the  gold  attached  was,  by  arrangement,  placed 
in  the  hands  of  Messrs.  Evarts,  Southmayd  &  Ohoate, 
and  sold  and  invested  in  government  securities.  The 
marshal  did  not  take  possession  of  the  freight  money. 
Prior  to  the  attachment  of  it  by  the  marshal,  it  had  been 
attachea  by  the  sheriff  under  the  process  so  issued  to  him, 
and  it  was  claimed  to  be  held  under  such  process  of  the 
sheriff  at  the  time  the  marshal  attached  it.  (jinta,  p.  234.) 
On  these  facts  this  court  held  that  there  had  been  a  valid 
attachment  of  the  freight  money  in  this  suit,  and  that 
this  court,  therefore,  had  jurisdiction  of  this  action. 
This  decision  was  made  on  the  13th  of  June,  1867.  On 
the  19th  of  July  the  vessel  herself,  she  having  been  re- 
leased from  custody  by  the  sheriff,  was  attached  by  the 
marshal  on  further  process  issued  in  this  suit.  The  de- 
cree in  favor  of  the  libellants,  Murray  and  others,  was 
made  on  the  i2th  of  September.  The  freight  money 
was  not  in  the  registry  of  the  court,  but  was  still  in  the 
hands  of  Messrs.  Evarts,  Southmayd  &  Ghoate. 

The  application  of  Murray  and  others  was  opposed 
by  William  Patrick,  who  filed  a  libel  in  this  court  on  the 
11th  of  September,  praying  process  against  the  proceeds 
of  the  vessel  in  the  registry.  The  claim  set  up  by 
Patrick  was  stated  thus  in  his  libel.  Oharles  Lanier,  on 
the  26th  of  September,  1866,  brought  a  suit  in  the  Su- 
preme Court  of  New  York  against  the  Bamed's  Banking 
Company,  an  English  corporation,  and  obtained  an  at- 
tachment against  it  for  $60,000,  to  the  sheriff  of  the  city 
and  county  of  New  York.  The  sheriff  on  the  same  day 
attached  the  Sailor  Prince  under  the  attachment.    On 
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the  10th  of  July,  1867,  Lanier  obtained  a  judgment  in 
Us  soit,  and  took  oat  an  execution,  on  which  the  sheriff; 
on  the  18th  of  July,  sold  the  vessel  to  Patrick  for  $100, 
which  Patrick  paid,  receiving  from  the  sheriff  a  bill  of 
sale  of  the  vessel.     Patrick's  libel  averred  that  the 
Bamed's  Banking  Gomiiany  were,  on  the  26th  of  No- 
vember, 1866,  the  l^gal  owners  of  the  vessel,  by  virtue 
of  two  mortgages  made  by  Dixon  and  Wynne,  her  own- 
ers, one  in  February,  1865,  and  one  in  September,  1865, 
and  both  owned  by  the  company ;  that  both  of  the 
mortgages  had  become  forfeited,  and  the  title  of  the 
company  to  the   vessel  had  become  absolute,  before 
the  26th  of  November,  1866,  by  the  failure  5f  Dixon 
and  Wynne  to  pay  the  mortgages ;  that  Patrick,  by  be* 
comlDg  such  purchaser,  was  the  owner  of  the  vessel,  and 
was  entitled  to  all  the  proceeds  of  the  vessel,  after  the 
payment  of  all  just  claims  against  her  which  were  prior 
liens  to  his  ;  that,  under  the  libels  of  Murray  and  others, 
process  had  been  levied  on  both  vessel  and  freight ;  that 
all  of  the  wages  and  disbursements  claimed  by  Murray 
and  others  and  by  Sadler,  the  master,  were  earned  dur- 
ing the  voyage  of  the  vessel  from  Manilla  to  New  York, 
next  previous  to  her  being  seized  by  the  sheriff;  that 
the  freight  for  her  cargo  from  Manilla  to  New  York  was 
$16,738.32  ;  that  the  sheriff  levied  on  the  freight  money 
under  the  Lanier  attachment,  and  afterward  the  marshal 
levied  on  it  under  the  process  in  this  suit ;  that  the 
freight  money  was  afterward,  by  consent,  paid  over  to 
Evarts,  Southmayd  &  Ohoate,  who  held  it  subject  to 
all  the  rights  of  the  sheriff  and  the  marshal,  and  of  all 
parties  interested  in  it ;  that  this  court  had  held  that  the 
attachment  of  the  freight  money  by  the  marshal  was 
valid,  and  that  the  freight  money  was  under  the  control 
and  subject  to  the  order  and  disposition  of  the  court ; 
that  the  amount  of  the  wages  of  the  seamen  and  the 
wages  and  disbursements  of  the  master  were,  by  law, 
liens  on  the  freight,  as  well  as  on  the  proceeds  of  the 
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ship,  while  Patrick  was  entilAed  to  only  the  proceeds 
of  the  ship ;  and  that  right  and  justice  required  that  this 
court  should  order  the  amount  of  the  claims  of  the  sea- 
men and  master  to  be  paid  exclusively  out  of  the  freight, 
without  resorting  to  the  proceeds  of  the  ship  in  court, 
and  that  a  sufficient  amount  of  the  freight  should  be 
ordered  to  be  paid  into  court  for  that  purpose,  and  that 
all  the  proceeds  of  the  vessel  in  the  registry,  after  de- 
ducting such  claims  as  might  be  prior  liens  on  such  pro- 
ceeds exclusively,  should  be  paid  over  to  Patrick. 

The  firm  of  Smith,  Simpson  &  Co.,  of  London, 
answered  the  libel  of  Patrick,  and  claimed  that,  by  trans- 
actions between  themselves  and  the  Bamed's  Banking 
Company,  all  the  interest  of  that  company  in  the  two 
mortgages  on  the  vessel  passed,  prior  to  November  26th, 
1866,  to  Smith,  Simpson  &  Oo. ;  also,  that  the  rights  of 
Patrick  in  the  vessel  and  her  proceeds  were  subordinate 
to  those  of  Smith,  Simpson  &  Go. 

For  Murray  and  others,  W.  G.  Clioate. 

For  Patrick,  6^.  De  F.  Lard. 

For  Smith,  Simpson  &  Co.,  C.  F.  Strnthmayd. 

Blatohfobd,  J.  The  principle  invoked  on  the  part 
of  Patrick,  and  under  which  the  court  is  asked  to  deny 
the  application  of  the  seamen  to  be  paid  out  of  the  pro- 
ceeds of  the  vessel,  is,  that,  where  one  claimant  has  two 
funds  to  resort  to,  while  another  creditor  has  a  security 
on  one  of  such  funds  only,  the  court  will  compel  the 
former  to  resort  to  the  other  fund,  if  such  a  step  is  ne- 
cessary for  the  satisfaction  of  both  claims  ;  and  that, 
whenever  the  election  of  a  party  having  two  funds  will 
disappoint  the  claimant  having  the  single  fund,  the 
court  will  control  that  election,  and  will  compel  the  one 
to  resort  to  that  fund  which  the  other  cannot  reach,  and 
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by  these  means  will  protect  the  claimant  on  the  single 
fund.    (Code's  Adm.  Pr.,  122,  123.)    This  principle  is  a 
sound  one,  as  a  general  principle  of  law,  and  is  applied 
in  courts  of  admiralty  to  a  certain  extent,  and  in  cases 
to  which  it  is  properly  applicable.    But  in  none  of  the 
cases  cited,  and  relied  on,  on  the  part  of  Patrick,  has 
the  principle  been  applied  to  a  case  like  the  present  one. 
The  cases  of  The  Trident,  (1  W.  Boh.,  29),  The  Constan- 
cia,  (4  Notes  of  Cases,  285,)  The  Mary  Ann,  {9  Jurist,  96,) 
and  The  Dewthorpe,  (2  Notes  of  Cases,  264,)  were  all  of 
them  cases  in  which  the  question  arose  in  regard  to  bot- 
tomry bonds.  In  The  Trident,  the  question  was  between 
two  bottomry  bonds;  in  The Constancia,  between  two 
bottomry  bonds  and  claims  for  seamen's  wages,  pilotage, 
and  towage  ;  in  The  Mary  Ann,  between  a  bottomry 
bond  and  a  claim  for  seamen's  wages  ;  and  in  The  Dew- 
thorpe, between  a  bottomry  bond  and  claims  for  pilot- 
age, towage,   and  seamen's  wages.    Now,  the  jurisdic- 
tion of  the  admiralty  in  cases  of  bottomry  bonds  is  un- 
questioned.   It  arrests  the  vessel  and  condemns  and 
sells  her  at  the  suit  of  the  holder  of  the  bond.    But  the 
admiralty  has  no  such  jurisdiction  at  the  suit  of  the 
mortgagee  of  a  vessel.    It  never  takes  jurisdiction  of 
such  a  mortgage  to  enforce  its  payment,  nor  will  it  try, 
by  a  possessory  action,  the  title  to,  or  the  right  of  posses- 
sion of,  a  vessel  under  a  mortgage.    This  is  the  settled 
doctrine  of  the  courts  of  the  United  States.   {Boga/rt  v. 
The  John  Jay,  17  How.,  399.)    An  enlarged  cognizance  of 
mortgages  of  vessels  was  given  to  the  admiralty  court 
in  England  by  the  statute  of  3  and  4  Victoria,  chap.  65, 
but  no  similar  law  has  been  passed  by  Congress.    Patrick 
does  not  stand  before  this  court  with  any  higher  claim 
than  that  of  a  mortgagee.    He  claims  to  represent,  and 
stand  in  the  place  of,  the  Barned's  Banking  Company,  as 
owners  of  the  mortgages  on  the  vessel,  and  to  have  all 
their  rights.    As  mortgagee,  he  could  not  have  brought 
his  libel  against  the  vessel.    And,  although  it  is  true 
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that  the  admiralty  can,  where  proceeds  are  rightfully  in 
its  custody,  entertain  supplemental  suits  by  parties  in 
interest,  to  ascertain  to  whom  the  proceeds  rightfully 
belong,  and  deliver  them  over  to  the  parties  who  estab- 
lish the  lawful  ownership  thereof,  {Andrews  v,  WaU,  3 
Haw.y  573,)  yet  it  was  decided  by  the  Supreme  Court,  in 
the  case  of  Schuchardt  v.  The  Ship  AngeUque^  (19  How.^ 
239,)  that,  where  a  mortgage  existed  upon  the  moiety  of  a 
vessel,  which  was  afterward  libelled,  condemned  and  sold 
by  process  in  admiralty,  and  the  proceeds  were  brought 
into  the  registry  of  the  court,  the  mortgagee  could  not 
file  a  libel  against  a  moiety  of  those  proceeds.  The  libel 
of  Patrick  is  such  a  libel,  and,  therefore,  cannot  be  main- 
tained. His  claim  is  before  the  court  only  on  his  libel, 
and  his  objection  to  the  application  of  the  seamen  is 
founded  solely  on  his  libel.  That  would,  therefore,  be  a 
sufficient  answer  to  his  objection  in  the  form  in  which  it 
is  now  made.  But^  as  was  intimated  by  the  Supreme 
Oourt  in  the  ca^e  of  8chuchanrdt  v.  The  Angelique,  a  mort- 
gagee of  a  vessel  can,  when  its  proceeds  are  brought  in- 
to the  registry,  after  a  sale,  apply  to  the  court  by  petition, 
claiming  an  interest  in  the  fund.  It  is  proper,  therefore, 
to  consider  the  claim  of  Patrick,  as  mortgagee,  to  have 
the  seamen  thrown  upon  the  freight  for  their  payment, 
on  the  assumption  that  Patrick  is  before  the  court  in  a 
proper  way. 

I  find  no  authority  for  the  course  of  practice  urged 
on  the  part  of  Patrick.  On  the  contrary,  in  the  case  of 
The  Fortitude,  (2  Notes  of  Cases^  515,)  Dr.  Lushington, 
the  same  judge  who  had  previously  decided  the  case  of 
The  Dewthorpe,  refused,  either  in  the  exercise  of  the 
ordinary  jurisdiction  of  the  court,  or  in  virtue  of  the  en- 
larged power  given  to  the  court  by  the  statute  of  3  and 
4  Victoria,  chap.  65,  to  entertain  a  suit,  brought  by  the 
mortgagee  of  a  share  in  a  vessel,  against  the  vessel  and 
her  freight,  the  vessel  being  under  arrest  for  wages,  and 
the  aid  of  the  court  being  asked  to  arrest  the  freight. 
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The  court  placed  its  want  of  jurisdiction  on  the  ground 
that  the  mortgagee  could  not  have  an  original  acticm 
against  the  freight,  and  that  the  court  could  not  adjudi- 
cate upon  the  title  to  the  freight,  which  was  disputed  by 
the  owner  of  the  share  that  was  not  mortgaged.    The 
court  also  says  (page  523),  that,  in  the  case  of  The  Dew- 
thorpe,  it  was  induced  to  go  the  full  length  of  the 
authority  it  had.    Now,  in  the  present  case,  the  court 
is  asked  to  adjudicate  upon  the  title  to  these  mortgages. 
They  are  claimed  by  Patrick,  and  also  by  Smith,  Simp- 
son &  Go.    The  suit  by  Patrick,  on  the  issues  raised  by 
the  answer  of  Smith,  Simpson  &  Co.,  resolves  itself  into 
a  contest  as  to  the  ownership  of  the  mortgages.    It  is 
not  a  question  of  title  to  the  vessel,  for,  under  the  pro- 
cess of  the  State  Court,  nothing  was  or  could  be  at- 
tached or  sold  but  the  right,  title  and  interest  of  the 
State  Court  debtor  in  the  vessel.    The  suit  in  the  State 
Court  was  not  one  in  rem  against  the  vessel,  and,  under 
the  sale  at  which  Patrick  bought,  he  could  acquire  no 
better  title  to  the  vessel  than  Lanier's  debtor  possessed, 
and  it  was  that  title,  and  not  the  vessel  itself,  which  he 
bought.     (The  Moses  Taylor,  4  Wdttaee,  427.)    If,  there- 
fore, the  Bamed's  Banking  Company  had  no  interest  in 
the  mortgages,    and   thus   no  interest  in  the  vessel, 
Patrick  has  no  standing  in  court.    That  he  has,  for  that 
reason,  no  standing  in  court,  is  asserted  by  Smith,  Simp- 
son &  Co.,  who  claim  that  they  had  acquired  all  the  in- 
terest of  the  company  in  the  mortgages.    The  adjudi- 
cation of  a  question  of  this  kind  is  peculiarly  the  pro- 
vince of  a  court  of  equity,  and  is  not  within  the  usual 
functions  of  a  court  of  admiralty.    In  the  case  of  The 
Saracen,  (6  Moore,  74,)  Lord  Langdale  says :  "  With  re- 
spect to  the  equitable  jurisdiction  of  the  court  of  ad- 
miralty, it  is  true  that,  in  the  decision  of  cases  properly 
within  the  jurisdiction  of  the  court  of  admiralty,  equit- 
able considerations  ought  to  have  their  weight,  but  it 
does  not  thence  follow  that  the  court  of  admiralty  has 
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jurisdiotioD  to  do  all  that  courts  of  equity  may  do,  in 
suits  instituted  by  persons  suing  either  for  themselves, 
or  on  behalf  of  themselves  and  others,  for  the  adminis- 
tration of  assets,  or  the  distribution  of  a  common  fund 
in  which  several  persons  are  interested,  or  upon  which 
they  have  claims.  No  instance  of  the  exercise  of  any 
such  jurisdiction  has  been  cited,  and,  in  the  absence  of 
any  authority,  it  does  not  appear  to  us  that  there  is  any 
such  jurisdiction."  And,  even  under  the  power  of  the 
court  to  dispose  of  proceeds  in  the  registry,  the  court, 
in  its  discretion,  refuses  to  consider  a  claim  that  is  con- 
tested. {Ldand  v.  The  Ship  Medora,  2  Woodb.  <&  Jf  .,  114 ; 
The  MaiOa/nd,  2  Hagg.^  253.)  The  principle  on  which  the 
court  acts  in  disposing  of  proceeds  in  court,  is  not  to 
assume  the  jurisdiction  of  a  court  of  chancery,  to  com- 
pel parties  to  submit  to  a  marshalling  of  assets,  in  the 
usual  acceptation  of  that  authority.  {The  Bodneyj  1 
Blotch,  amd  Haw.y  229.)  I  think,  therefore,  that  I  should 
be  departing  from  the  settled  course  of  practice  in  ad- 
miralty, if  I  should  allow  the  claim  set  up  by  Patrick  to 
be  interposed  to  delay  or  control  in  any  way  the  pay- 
ment of  the  seamen  and  the  master  and  the  other  parties 
interested,  out  of  the  proceeds  of  the  vessel  in  the  reg- 
istry. Seamen  are  peculiarly  wards  of  the  court,  and 
their  claims,  and  the  other  admiralty  claims  against  the 
vessel  or  her  freight,  ought  to  be  adjusted  and  paid  with- 
out reference  to  the  contest  between  these  rival  claim- 
ants to  the  mortgages  on  the  vessel.  They  will  be  so 
adjusted  on  a  hearing  of  all  parties  concerned,  other 
than  Patrick,  and  Smith,  Simpson  &  Go. 

After  the  above  decision  was  rendered,  an  application 
was  made  on  behalf  of  Patrick  for  leave  to  amend  his 
libel,  which  was  granted  to  him,  and  on  this  amended 
libel  he  renewed  his  application. 

Blatohford,  J.  The  only  averment  contained  in 
the  amendment  is,  that  the  mortgagee,  whose  interest 
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Patrick  claims  to  have  acquired  and  to  represent, 
through  a  sale  of  it  by  the  sheriff  in  the  State  Ooort,  on 
an  attachment  issued  against  such  mortgagee,  had, 
prior  to  the  issuing  of  the  attachment,  assumed  the  pos- 
session, management,  and  control  of  the  vessel,  and  had 
paid  the  wages  of  the  seamen  employed  in  her,  and  that, 
by  reason  of  those  facts,  and  the  other  facts  stated  in 
the  libel,  Patrick  became,  and,  at  the  time  of  such  libel, 
was,  the  legal  owner  of  the  vessel,  and  was  entitled  to 
her  possession,  and  was  lawfully  in  possession  of  her, 
and  is  entitled  to  all  her  proceeds.  The  only  new  fact 
averred,  that  was  not  in  the  libel  when  the  case  was  be- 
fore the  court  on  the  former  occasion,  is,  that  the  mort- 
gagee was  a  mortgagee  in  possession,  exercising  acts  of 
control  and  ownership  over  the  vessel.  The  original 
libel  averred  that  the  mortgages  had  become  forfeited, 
and  the  title  of  the  mortgagee  to  the  vessel  had  become 
absolute,  before  the  issuing  of  the  attachment  by  the 
State  Court,  and  that  thereby  the  mortgagee  became  the 
legal  owner  of  the  vessel,  and  that  Patrick  represented 
the  title  of  the  mortgagee. 

The  difficulty  in  the  case  on  the  part  of  Patrick  is, 
that  the  taking  possession  of  the  vessel  by  the  mortga- 
gee does  not  vary  the  question,  so  far  as  the  controversy 
is  concerned  of  which  this  court  is  asked  to  take  cogni- 
zance. Although  the  mortgagee  did  take  possession, 
and  although,  as  between  him  and  the  mortgagor,  that 
act  may,  in  connection  with  the  non-payment  of  the 
mortgages  when  due,  and  their  consequent  forfeiture, 
have  been  sufficient  to  divest  the  mortgagor  of  what 
title  he  had,  and  vest  it  in  the  mortgagee,  yet,  if,  at  the 
time  of  so  taking  possession,  the  mortgagee  did  not  own 
the  mortgages,  but  had  previously  passed  away  all  in- 
terest in  them  to  Smith,  Simpson  &  Co.,  such  taking 
possession  either  amounted  to  nothing  so  far  as  the 
mortgagee  was  concerned,  or  else  it  inured  to  the  benefit 
of  the  real  owner  of  the  mortgages.    The  right  of  the 
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mortgagee  to  take  possession  in  his  own  right,  or  except 
as  representing  the  real  owner  of  the  mortgages,  being 
contested  here  by  Smith,  Simpson  &  Go.,  the  contest 
here  is  still  one  between  Patrick,  claiming  that  the  inter- 
est in  the  mortgages  remained  in  the  mortgagee,  who 
then  took  possession,  and  is  now  represented  by  Patrick, 
and  Smith,  Simpson  &  Co.,  who  claim  that  the  interest 
in  the  mortgages  did  not  remain  in  the  mortgagee,  but 
had  been  transferred  to  them.  The  contest  here,  there- 
fore, remains  what  it  was  before  the  libel  was  amended — 
merely  a  contest  as  to  the  ownership  of  the  mortgages. 
The  court  cannot  reach  any  decision  on  the  libel  without 
adjudicating  as  to  the  title  to  the  mortgages.  The 
mere  act  of  taking  possession  by  the  mortgagee  could 
not  destroy  the  claim  of  Smith,  Simpson  &  Go.  to  the 
mortgages,  if  they  had  previously  acquired  the  interest 
of  the  mortgagee  in  the  mortgages,  as  is  claimed  by 
them  in  their  answer  to  Patrick's  libel. 

I  am,  therefore,  of  opinion  that  the  libel  of  Patrick, 
even  as  amended,  cannot  be  allowed  to  be  interposed  to 
control  the  payment  of  the  seamen,  for  the  reasons  set 
forth  in  my  former  opinion. 

So  far  as  the  seamen,  wards  of  the  Gourt,  and  the 
master,  whose  claims  are  peculiarly  admiralty  claims,  and 
are  claims  against  both  ship  and  freight,  are  concerned, 
Patrick  is  not  entitled  to  compel  them  to  become  parties 
to  a  marshalling  of  assets,  and  to  wait  for  the  payment 
of  the  amounts  decreed  to  them,  until  it  can  be  deter- 
mined whether  as  against  Patrick  they  ought  not  to  be 
paid  exclusively  out  of  the  freight.  They  must  be  paid, 
and  paid  at  once,  out  of  any  funds  of  which  the  court 
has  control,  on  which  they  have  a  lien,  without  regard  to 
Patrick's  claim.  But  this  can  be  done  without  doing 
injustice  to  Patrick.  The  decision  of  the  court  on  the 
questions  raised  by  the  libel  of  Patrick  has  been  made 
on  motion,  and  not  on  the  formal  decision  of  the 
suit  brought  by  him,  on  a  final  or  plenary  hearing.    If 
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this  court  is  wrong  in  its  views,  and  disposes  finally  now, 
on  motion,  of  the  fund  in  which  Patrick  claims  an  inter- 
est, he  will  perhaps  be  cut  ofi*  from  the  opportunity  of 
correcting  by  appeal  any  error  that  may  have  been  com- 
mitted by  this  court.  But  if,  while  the  seamen  and  mas- 
ter are  paid,  and  paid  promptly  out  of  the  money  which 
the  court  has  at  its  disposal  to  pay  them,  that  is,  out  of 
the  proceeds  of  the  vessel  and  the  freight  indiscrimi- 
nately, on  both  of  which  their  claims  are  liens,  and 
against  both  of  which  they  have  decrees,  the  question 
as  to  whether,  as  regards  Patrick  and  his  claim,  the 
claims  of  the  seamen  and  master  shall  be  charged  against 
the  vessel  exclusively,  or  the  freight  exclusively,  or  both, 
and,  if  both,  in  what  proportions  against  each,  can  be 
left  open  to  be  decided  on  the  hearing  of  the  libel  filed 
by  Patrick.  This  will  do  substantial  justice  to  all 
parties,  and  an  order  for  payment  will  be  made  accord- 
ingly. 


OCTOBER,  1867. 

BIGHT  BAEEBLS  OF  DISTILLED  SPIEITS  FOUND 
IN  SEVENTH  AVENUE  NEAE  FIFTY-SEOOND 
STBEET. 

iNTEKKiLL   EsVSKUE. — InPORMBB's     ShABE. ^TrEASUBT    RsOUI^TIOKS. 

Under  the  one  hundred  and  seventy-ninth  section  of  the  Act  of  Jane  80th,  1864, 
as  amended  by  the  Act  of  July  18th.  1866,  where  the  marshal  sells  forfeited 
property  nndeT  a  venditioni  exponoB,  the  informer  becomes  entitled  to  his  share 
when  the  proceeds  are  paid  to  the  marshal,  and  his  share  is  to  be  determined 
by  the  regulations  then  in  force. 

In  this  case  the  property  was  forfeited  for  violation  of 
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the  Internal  Bevenne  Law,  and  was  sold  by  the  marshal 
under  a  decree  of  the  court,  on  a  venditioni  ea^nas.  After 
the  proceeds  were  in  the  marshal's  hands,  but  before  their 
distribution,  the  Secretary  of  the  Treasury  made  new 
regulations  as  to  the  shares  of  informers.  A  motion  was 
now  made  in  behalf  of  the  informer,  to  have  his  share 
paid  to  him  in  accordance  with  the  former  regulations. 

For  the  informer,  Hen/ry  dk  CUx/rkson. 

For  the  United  States,  B.  K.  PheUps^  (AsHsttmt  Uni- 
ted States  AUomey.) 

Blatohfobd,  J.  The  proceeds  of  the  forfeiture  in 
this  case  having  been  paid  into  court  on  the  17th  of 
August  last,  are  not,  so  far  as  the  share  of  the  informer 
in  them  is  concerned,  subject  to  the  provisions  of  the 
supplementary  regulations  made  by  the  Secretary  of  the 
Treasury  on  the  2d  of  September,  1867.  Under  the  one 
hundred  and  seventy-ninth  section  of  the  Act  of  June 
90th,  1864,  as  amended  by  the  Act  of  July  13th,  1866,  the 
informer,  in  the  case  of  a  sale  by  the  marshal  of  forfeited 
property  under  a  venditioni  exponas,  becomes  entitled  to 
his  share  of  the  proceeds  thereof,  when  such  proceeds 
are  paid  to  the  marshal.  The  informer's  right  then  be- 
comes vested,  and  his  share  is  to  be  determined  by  the 
regulations  then  in  force,  and  cannot  be  affected  by  any 
regulations  subsequently  made. 

Motion  granted. 
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OCTOBSR,  1867. 

IN  THE  MATTEE  OP  JOHN  BELLAMY,  A 
BANKEUPT. 

Order  Dirxotino   Rsoistkr   to   Examinx   the    Proosxdinos   and 

CbRTIFT. — GSNSEAL   AND   SpXOIAL   OrDXRB. — SsRVIOS  OF   NOTIGX. 

Form  No.  4  in  bankruptcy  is  not  a  special  order,  but  a  "  g^eneral  order "  onder 
role  6  of  the  General  Orders  in  Bankruptcy. 

The  special  order,  directed  by  the  previous  decision  in  this  case  to  be  made  in 
every  case  in  bankruptcy,  is  necessary. 

The  clerk  mufet  mail  the  notices,  form  No.  52. 

The  order,  form  No.  61,  though  the  register  is  to  direct  it  to  be  issued,  is  to  have 
the  signature  of  the  clerk  and  the  seal  of  the  court 

When  a  register  directs  that  order  to  issue,  he  is  at  once  to  transmit  to  the  derk 
a  list  of  all  the  proofs  of  debt  in  the  case,  -which  have  been  furnished  to  the 
register  or  the  assignee,  containing  the  names,  residences,  and  poet-office  ad- 
dresses of  the  creditors,  with  particularity  enough  to  enable  the  notices,  form 
No.  62,  to  be  served  properly. 

After  the  rendering  of  the  decision  in  this  case, 
heretofore  reported  (see  p.  390,  ante)^  the  register  to  whom 
the  case  was  referred  requested  the  court  to  reconsider 
that  opinion.  He  suggested  that  the  order,  directed  by 
the  previous  decision  to  be  made  in  each  case,  was  un- 
necessary, because  the  first  order  of  reference  (form  No. 
4)  was  not  a  general  order,  but  a  special  order,  and  was 
by  its  terms  broad  enough  to  cover  what  was  to  be  done . 
under  the  order  directed  by  the  decision.  He  further 
suggested,  that  the  notices,  form  No.  52,  should  be  served 
by  the  register  instead  of  by  the  clerk,  as  the  clerk 
would  have  no  knowledge  of  the  facts  necessary  for 
such  service,  and  that  to  have  them  sent  by  the  clerk 
would  be  inconvenient  and  expensive  ;  that  the  note  at 
the  end  of  form  No.  52  was  probably  an  error;  and  that, 
as  the  court  had  in  this  case  decided  that  an  order  in  the 
midst  of  the  proceedings  could  not  require  the  seal  of 
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the  court,  and  had  directed  that  the  order  (form  No.  51) 
should  be  issued  by  the  register,  so  the  certificate  of  service 
axK>n  the  creditors  should  be  made  by  the  register  also. 

Blatohfobd,  J.  I  regard  the  special  order  referred 
to  as  uecessary,  certainly  so  far  as  the  requirement  is 
concemeid  that  the  register  shall  examine  and  certify  as 
to  the  regularity  of  all  the  proceedings,  which  is  one  of 
the  principal  points  in  the  special  order.  That  require- 
ment is  not  covered  by  the  order  of  reference,  form  No.  4. 
Form  No.  4,  in  referring  it  to  the  register  "to  take  such 
other  proceedings  therein  as  are  required  by  the  Act," 
means  such  other  proceedings  required  by  the  Act, 
as  the  Act  requires  the  register  to  take.  The  Act  does 
not  require  the  register  to  examine  and  certify  as  to  the 
regularity  of  the  proceedings  with  a  view  to  the  dis- 
charge, and  it  may  be  doubtful  whether  it  requires  the 
register  to  make  the  order  to  show  cause  on  the  peti- 
tion for  a  discharge.  I  therefore  regard  the  special 
order  as  necessary. 

Form  No.  4  is  not  a  special  order,  but  is  what  rule  5 
of  the  '* General  Orders  in  Bankruptcy"  calls  a  general 
order  made  by  the  District  Court  in  the  case.  That  rule 
speaks  of  the  power  of  the  District  Court  to  make  a  gen- 
eral order  "in  each  case,"  fixing  the  time  when  and  the 
place  where  the  register  shall  act  upon  the  matters 
arising  under  the  case.  Form  No.  4,  the  order  of  refer- 
ence, is  such  a  general  order. 

If  any  inconvenience  in  practice  shall  result  from  the 
making  of  such  special  orders,  and  it  shall  be  brought 
to  the  notice  of  the  court,  the  court  will  cheerfully  con- 
sider the  subject  again.  But  no  such  inconvenience  is 
stated  as  having  arisen. 

I  am  satisfied  that,  under  rule  30  of  the  "General 
Orders  in  Bankruptcy,"  taken  in  connection  with  the 
note  at  the  end  of  form  No.  52,  the  clerk  must  mail  the 
notice,  form  No.  52,  when  it  is  served  by  mail.    Such 
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note  i8»  I  think,  not  an  error.  Nor  is  it  an  error  to  pat 
the  seal  of  the  court  and  the  clerk's  name  to  the  order 
to  show  cause  in  form  No.  61.  I  have  not  decided  that 
an  order  in  the  midst  of  the  proceedings  cannot,  with 
any  propriety,  require  the  seal  of  the  court.  The  order 
in  form  No.  51,  although  the  register  is  to  direct  it  to 
be  issued,  is  to  have  the  signature  of  the  clerk  and  the 
seal  of  the  court. 

It  will  be  regarded  as  a  standing  rule,  that  every 
register  shall,  immediately  on  directing  an  order  to  show 
cause,  form  No.  61,  to  issue,  transmit  to  the  clerk  a  list 
of  all  the  proofs  of  debt  in  the  case  which  have  been  fur- 
nished to  the  register  or  the  assignee,  containing  the 
names,  residences,  and  post-office  addresses  of  the  credit- 
ors, with  sufficient  particularity  to  enable  the  notices, 
form  No.  62,  to  be  served  properly. 

If  this  practice  is  expensive  or  inconvenient  (which 
has  not  appeared),  or  shall  hereafter  appear  to  be  ex- 
pensive or  inconvenient,  the  difficulty  lies  in  the  law, 
and  in  the  ^'General  Orders"  framed  by  the  Supreme 
Court,  and  not  in  their  administration.  This  court  can 
only  apply  and  carry  out  the  law  and  the  rules  as  it  finds 
them,  according  to  its  best  judgment. 


OCTOBER,  1867. 


THE  STEAMBE  ALABAMA  AND  THE  STEAM- 
TUG  GAMEOOOK. 

Collision. — Tow  and  Tug. — Lookout. — Lights. — Pilot. — 
Pleading. 

The  bark  Mnfa  de  Iob  Mares  was  coming  np  the  Narrows  into  the  harbor  of 
New  York,  about  200  yards  from  the  west  shore,  in  the  eyening.    8be  was 
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towed  by  the  steamtag  Gamecock  at  Uie  end  of  a  baweer.  She  had  the  regu- 
lation lights  set.  The  tug,  howerer,  did  not  carry  the  two  white  lights  re- 
quired by  law  to  be  carried  by  a  steam  vessel  haying  another  in  tow,  but  had 
the  lights  required  to  be  carried  by  all  steam  vessels.  The  steamer  Alabama 
was  going  down  the  Narrows  to  sea.  She  was  in  charge  of  a  pilot,  but  had  no 
look-out  stationed  forward,  the  quartermaster  in  the  wheelhouse,  who  was  assist- 
ing the  man  at  the  wheel,  being  the  only  lookout.  She  saw  the  lights  of  ihe  tug, 
and  directed  her  course  so  as  to  pass  her  some  fifty  or  a  hundred  feet  to  the  east- 
ward, but  she  did  not  see  the  lights  of  the  bark  in  tow  until  she  was  very  near 
the  tug,  when  the  latter  gave  two  whistles,  and  a  voice  from  her  shouted  that  the 
steamer  would  run  into  the  bark.  The  steamer^s  helm  was  at  once  put  hard  a 
starboard,  but  she  ran  into  the  bark,  striking  her  on  her  starboard  bow,  and 
sinking  her  in  a  few  minutes.  The  libel  was  filed  against  both  the  steamer  and 
the  tug,  to  recover  the  damages. 

Held,  That  the  Alabama  was  in  fault  in  not  having  a  proper  lookout,  and  that 
her  going  so  close  to  the  tug,  when  there  was  abundant  sea  room,  was,  to  say 
the  least,  not  evidence  of  very  careful  management  on  her  part 

That  the  fact  of  her  being  in  charge  of  a  pilot  was  no  defence. 

That  the  tug  was  also  in  fault  in  not  having  the  lights  required  by  law,  and  that 
the  collision  was  the  result  of  these  faults  on  both  vessels. 

That  where  injury  is  done  by  or  received  by  a  vessel  in  tow  of  another,  the  in- 
quiry, by  which  the  responsibility  of  either  vessel  is  to  be  determined,  should 
always  be  as  to  which  party  is  the  principal  and  which  is  the  servant. 

That  in  this  case  the  tug  was  the  principal,  and  the  Alabama  could  not  charge 
the  tug*s  negligence  as  a  fault  upon  the  bark. 

That  the  fitct  that  the  libel  did  not  specify  the  want  of  proper  lights  on  the  tug 
as  an  element  in  her  negligence  made  no  difference,  there  being  no  dispute  as 
to  what  lights  the  tug  had,  and  no  surprise  upon  her  as  to  the  evidence  given 
about  her  I'ghts.  That,  if  desired,  an  amendment  of  the  libel  to  that  effect 
would  be  allowed. 


This  was  a  libel  for  a  collision  brought  by- 
Nicholas  de  las  Oasas,  the  owner  of  the  Spanish 
bark  ^^Ninfa  de  los  Mares"  against  the  steamer 
*' Alabama"  and  the  steam  tug  ''Gamecock/'  both 
of  them  American  vessels.  The  collision  occurred 
about  six  o'clock  P.  M.  on  the  15th  of  December,  1865, 
in  the  Narrows,  a  little  below  Fort  Bichmond,  on  the 
Staten  Island  side,  and  about  200  yards  easterly  from 
the  shore.  The  bark  was  on  a  voyage  from  Havana  to 
New  York,  and  was  in  tow  of  the  tug  going  up  through 
the  Narrows  to  New  York.    She  was  towed  by  a  hawser 
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about  fifty  or  sixty  fathoms  long,  running  from  the  stem 
of  the  tug  to  her  port  bow.  The  Alabama  was  proceed- 
ing to  sea  from  New  York  on  a  voyage  to  New  Orleans. 
The  Alabama  and  the  bark  came  into  collision,  and  the 
result  was  that  the  bark  was  cut  to  the  water's  edge,  on 
her  starboard  bow,  near  her  fore-rigging,  and  sank,  and 
was  totally  lost.  The  bark  charged  the  fault  on  both 
of  the  other  vessels. 

The  case  made  by  the  libel  was,  that  some  ten  or 
fifteen  minutes  before  the  collision,  the  port  light  of  the 
Alabama  was  observed  from  the  bark,  bearing  from  one 
and  a  half  to  two  points  on  her  starboard  bow,  and  ap- 
parently approaching  in  an  opposite  direction ;  that  the 
bark  had  her  proper  lights  set;  that  her  course  was 
about  north  to  north  half- east ;  that  her  movement  was 
wholly  dependent  upon  that  of  the  tug,  her  master  hav- 
ing employed  the  tug  about  1  o'clock  P.  M.  of  that 
day  to  tow  her  to  New  York  ;  that  a  few  minutes  before 
the  collision  a  double  whistle  was  heard  from  the  tug,  as 
a  signal  for  the  Alabama  to  pass  the  tug  and  bark  on  their 
starboard  side,  and  for  the  bark  to  starboard  her  wheel, 
and  that  the  tug  would  starboard  her  wheel ;  that  this 
was  done  by  the  tug,  but  that  the  Alabama  came  right 
on  into  the  bark,  although  the  bark,  by  starboarding  her 
wheel,  in  obedience  to  the  signal  of  the  tug,  did  all  that 
she  could  to  avoid  the  collision  ;  and  that  there  was  no 
fault  on  the  part  of  the  bark.  In  regard  to  the  fault  of 
the  other  vessels,  the  libel  averred  that  the  collision  hap- 
pened ''wholly  through  the  carelessness,  mismanagement, 
and  improper  seamanship  of  those  in  charge  at  the  time  of 
the  said  steamer,  and  of  the  said  tug  boat,  in  suffering 
their  respective  vessels  to  approach  so  near  each  other, 
and  then  on  the  part  of  those  in  charge  of  the  said  tug 
boat,  in  permitting  the  said  bark  to  be  so  hit,  and  on 
the  part  of  those  in  charge  of  the  said  steamer,  in  per- 
mitting her  to  so  hit  the  said  bark." 

The  answer  of  the  Alabama  set  up,  that  she  left  her 
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dock  in  New  York  about  five  o'clock  P.  M.,  under  charge 
of  a  pilot ;  that  her  lights  were  set  and  burning,  and  she 
was  going  at  a  slow  rate  of  speed,  and  had  a  competent 
lookout  properly  stationed  and  faithfully  attending  to 
his  duty ;  that  shortly  after  6  o'clock  P.  M.,  when  the 
Alabama  was  near  Fort  Eichmond,  she  discovered  the 
tug  a  considerable  distance  off,  bearing  on  her  port  bow  ; 
that,  as  the  vessels  approached  each  other,  the  tug 
changed  her  course  suddenly,  without  giving  any  warn- 
ing, and  attempted  to  cross  the  Alabama's  bow,  and  pass 
on  her  starboard  side ;  that  as  soon  as  that  intention 
was  manifested,  every  effort  was  made  by  the  Alabama 
to  avoid  a  collision,  and  she  cleared  the  tug  but  collided 
with  the  bark ;  that  the  night  was  dark,  and  the  fact 
that  the  tug  was  towing  the  bark  on  a  line  could  not  be 
seen  or  known  from  the  Alabama  before  the  vessels 
came  together,  or  so  nearly  together  that  it  was  impos- 
sible to  avoid  a  collision  with  the  bark ;  that  the  bark 
had  all  her  sails  furled  and  could  not  be  distinguished 
from  a  vessel  at  anchor,  and  had  no  proi)er  lights  or 
lookout,  and  no  warning  was  given  that  she  was  moving 
astern  of  the  tug ;  that  the  bark  was  responsible  for  the 
conduct  of  the  tug,  and  the  tug  and  the  bark  were  respec- 
tively improperly  and  unlawfully  navigated;  and  that  the 
collision  occurred  through  the  fault  and  improper  navi- 
gation of  the  bark,  individually  or  in  common  with  the 
fault  of  the  tug,  and  not  by  the  fault  of  the  Alabama. 

The  answer  of  the  tug  averred  that  the  towing  was  to 
be  and  was  performed  in  the  usual  manner ;  that  the  col- 
lision did  not  occur  through  the  fault  of  those  on  board 
of  the  tug ;  that  when  the  Alabama  was  first  observed 
from  the  tug  she  bore  on  her  starboard  bow,  sailing  in  an 
opposite  direction ;  and  that  she  should  have  stopped 
or  passed  the  tug  and  bark  at  a  safe  distance  to  the  east- 
ward, as  she  was  well'able  to  do,  in  which  case  the  col- 
lision would  not  have  taken  place. 

The  bark  had  a  pilot  on  board,  and  was  steering  as 
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nearly  as  possible  in  the  wake  of  the  tug.  Her  proper 
lights  for  a  sailing  vessel  being  towed  were  set  and  burn- 
ing, that  is,  a  green  starboard  light  and  a  red  port  lighty 
and  they  were  properly  arranged.  She  carried  no  light 
calculated  to  mislead  the  Alabama.  The  tug  had  the 
proper  green  and  red  side  lights,  but  she  did  not  have  the 
two  white  mast-head  lights  arranged  vertically,  which 
were  required  by  law  to  be  carried  by  a  steam  vessel, 
when  towing  another  vessel,  in  addition  to  the  colored 
side  lights,  in  order  to  distinguish  her  from  other  steam 
vessels.  Instead  of  those  lights  she  had  a  single  white 
light  on  a  flag  pole  aft.  The  Alabama  had  her  proper  col- 
ored side  lights  and  her  white  foremast  light.  In  this  con- 
dition of  the  lights  on  the  vessels  they  approached  each 
other. 

The  pilot  of  the  Alabama  testified,  that  he  was  head- 
ing south  half-west  when  he  first  saw  the  lights  of  the 
tug,  two  miles  or  more  away ;  that  he  was  then  a  little 
above  Glifton,  and  about  a  quarter  of  a  mile  from  the 
shore,  and  the  tug's  lights  bore  south  half-east,  half  a 
point  or  a  little  more  on  his  port  bow ;  that  he  then  saw 
her  green  and  red  lights  and  her  white  light  above ;  that, 
on  seeing  those  lights,  he  ordered  the  man  at  the  wheel 
to  look  out  for  his  port  wheel  so  as  to  pass  to  the  right ; 
that  he  then  discovered  that  the  tug  was  trying  to  cross 
his  bow,  the  tug  being  to  the  eastward  of  the  lights  on 
Sandy  Hook  and  the  Navesink  Highlands,  and  those 
lights  being  half  a  point  to  the  eastward  of  the  course 
of  the  Alabama,  and  the  tug  appearing  to  him  to  be 
drawing  across  those  lights  to  go  to  the  Westward  of  the 
Alabama ;  that  he  then  ordered  the  man  at  the  wheel  to 
keep  his  helm  starboard,  and  it  was  kept  starboard  until 
he  discovered  that  the  tug  would  go  clear  of  the  Ala- 
bama, and  then  he  told  the  man  at  the  wheel  to  steady ; 
that  the  next  thing  he  heard  was  -  two  blasts  from  the 
steam  whistle  of  the  tug,  which  came  when  the  tug  was 
not  more  than  sixty  feet  from  the  Alabama ;  that  at 
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that  time  he  saw  the  green  and  white  lights  of  the  tug ; 
that  at  the  time  the  whistles  blew  he  heard  a  hail  from 
the  tug,  warning  him  that  he  would  be  on  the  bark ; 
that  the  helm  of  the  Alabama  was  immediately  put 
hard  to  starboard,  and  her  engine  was  slowed,  and  stop- 
ped and  backed,  but  she  stnlck  the  bark  within  a  min- 
ute after  the  hail ;  that  he  did  not  know  until  the  hail 
that  the  tug  had  a  vessel  in  tow ;  and  that  he  saw  no 
lights  on  the  bark.  On  his  cross  examination  he  said 
that  when  he  saw  the  tug  drawing  to  the  westward  he 
starboarded  to  let  her  go  to  the  westward  of  him,  and 
straitened  on  his  course  when  he  thought  the  tug  had 
room  enough  to  go  clear  on  the  westward ;  that  the 
whistles  blew  right  after  he  straitened  on  his  course ; 
that  he  arrived  at  the  conclusion  to  let  the  tug  pass  to 
the  westward  of  him  from  three  to  five  minutes  before 
the  tug  blew  the  whistles  ;  and  that  he  expected  the  tug 
to  pass  him  from  fifty  to  one  hundred  feet  off. 

The  captain  of  the  tug  testified  that  he  was  as  near 
the  Staten  Island  shore  as  he  considered  it  safe  to  go 
with  the  bark ;  that  up  to  the  time  he  blew  his  whistles 
the  Alabama  was  all  the  time  on  his  starboard  bow, 
that  he  did  not  change  his  course  up  to  the  time  he 
blew  his  whistles ;  that  when  he  blew  his  whistles 
he  starboarded  his  wheel  a  little— all  he  dared,  as  he  was 
then  within  two  hundred  yards  of  the  shore ;  that  when 
the  Alabama  was  a  quarter  of  a  mile  away,  he  saw  her 
white  light  and  both  of  her  colored  lights ;  and  that  the 
tug  was  heading  between  north  and  north  by  west. 

For  the  bark— ^.  W.  SUmghtan  and  J.  E.  Parsons. 

For  the  tug— ieeJe,  Danohue  and  Cook. 

For  the  steamer — Owen^  Nash  wnd  Gray. 

Blatchfobd,  J.    I  take  the  testimony  of  the  two 
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witnesses  who  were  piloting  the  respective  steam  ves- 
sels as  showing  more  clearly  than  any  other  testimony 
the  actual  course  of  the  navigation  of  the  vessels.  The 
captain  of  the  tug,  who  was  in  her  pUot  house  at  the 
wheel  all  the  time,  had  no  apprehension  of  any  collision 
with  the  Alabama.  He  did  not  put  his  helm  to  port,  or 
change  his  course,  or  signify,  by  giving  one  blast  of  his 
whistle,  that  he  desired  each  vessel  to  keep  to  the  right. 
As  to  any  change  of  course  by  the  tug,  I  think  the  clear 
weight  of  the  testimony  is,  that  the  tug  did  not  change 
her  course  before  she  blew  the  two  whistles  at  the  very 
moment  of  peril.  The  pilot  of  the  Alabama  did  not 
blow  any  whistle  as  a  signal  to  the  tug  to  take  the  one 
side  or  the  other.  He  arrived  at  the  conclusion  that  the 
tug  was  going  to  the  westward,  and,  acting  on  that  con- 
^elusion  he  starboarded  his  helm  until  he  thought  he 
•eould  go  clear  of  her  on  the  eastward,  and  then  he  straight- 
ened on  his  course,  intending  to  clear  her  by  from  fifty  to 
one  hundred  feet.  The  tug  did  not  port  her  helm,  and  thus 
bring  herself  and  the  bark  into  the  danger  which  the 
Alabama  was  trying  to  avoid.  She  kept  her  course,  and 
.any  apparent  drawing  of  the  tug  to  the  westward,  as 
seen  from  the  Alabama,  must  have  been  the  effect  of  the 
starboarding  by  the  Alabama  of  her  own  helm,  and  not 
the  cause  of  that  starboarding.  If  the  Alabama  had 
thought  that  she  and  the  tug  were  meeting  end  on,  or 
jiearly  end  on,  so  as  to  involve  risk  of  collision,  she 
would  have  ported  her  helm  and  signalled  the  tug  by  her 
whistle.  But  the  Alabama  starboarded  her  helm  and 
gave  no  signal,  and  for  the  manifest  reason  that  she 
.apprehended  no  collision ;  and  the  tug  certainly  appre- 
hended none.  The  Alabama  was  in  no  manner  thwarted 
T)y  the  movements  of  the  tug  or  of  the  bark,  in  carrying 
out  her  purpose  of  going  to  the  eastward.  She  elected 
to  go  to  the  eastward  a  sufficient  length  of  time  before 
the  collision  to  enable  her  to  carry  that  intention  safely 
into  execution,  as  respected  both  the  tug  and  the  bark. 
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but  for  two  circumstances.  These  were  (1st)  the  resolve 
of  the  Alabama  to  pass  as  close  to  the  tug  as  within  from 
fifty  to  one  hundred  feet ;  (2d)  the  absence  of  all  knowl- 
edge on  the  part  of  the  Alabama  that  the  tug  had  a 
vessel  in  tow.  The  intention  of  the  Alabama  to  pass 
so  close  to  the  tug  would  not  perhaps,  of  itself,  unat- 
tended by  any  other  facts,  be  sufficient  to  charge  her 
with  fault  in  this  collision  with  the  bark.  But  she  had 
abundance  of  room  to  the  eastward,  aiid  a  broad  chan- 
nel in  that  direction,  seven  or  eight  times  in  width  the 
distance  at  which  the  tug  was  from  the  western  shore, 
with  sufficient  depth  of  water,  and  it  was,  to  say  the 
least,  not  evidence  of  very  careful  navigation  on  the 
part  of  the  Alabama,  that  she  did  not  try  to  give  a 
wider  berth  to  the  tug.  But  still  the  Alabama  went 
clear  of  the  tug,  and  she  would  doubtless  have  gone 
clear  of  the  bark,  if  she  had  known  that  the  bark  was 
in  tow  astern  of  the  tug.'  The  failure  of  the  Alabama 
to  know  that  the  tug  had  the  bark  in  tow  is  shown,  by 
the  evidence,  to  have  been  owing  to  two  things — (1st)  the 
absence,  on  the  Alabama,  of  a  proper  lookout,  properly 
stationed  and  attending  exclusively  to  the  proper  duties 
of  a  lookout ;  (2)  the  failure  of  the  tug  to  carry  the  two 
bright  white  masthead  lights  vertically,  so  as  to  distin- 
guish her  from  other  steam  vessels.  As  to  the  lookout 
on  the  Alabama,  the  evidence  is  conclusive  that  the  only 
person  who  pretended  to  be  discharging  the  duties  of  a 
lookout  was  PuUin,  the  quartermaster,  and  he,  instead 
of  being  at  his  proper  post  on  the  bow  of  the  vessel, 
was  in  the  pilot-house  assisting  the  man  at  the  wheel. 
The  rest  of  the  men  who  were  in  the  watch  with  PuUin, 
and  some  of  whom  ought  to  have  been  on  the  lookout 
on  the  bow  of  the  vessel,  were  in  the  forecastle  at  their 
supper,  and  remained  there  till  after  the  collision.  The 
attempt  to  show  that  there  was  a  man  on  the  lookout 
on  the  bow  of  the  Alabama  wholly  fails.  No  such  man 
is  produced  as  a  witness,  nor  is  his  name  disclosed. 
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Now,  if  any  fa^t  is  established  by  the  evidence,  it  is  the 
fact  that  the  bark  had  her  colored  lights  properly  set 
and  burning.  They  ought  to  have  been  seen  from  the 
Alabama,  and  probably  would  have  been  seen  if  the 
Alabama  had  had  a  proper  lookout.  It  is  true  that  the 
pilot  of  the  Alabama,  and  the  other  persons  who  were 
in  and  about  the  pilot  house  of  that  vessel,  saw  the  lights 
of  the  tug  and  did  not  see  the  lights  of  the  bark;  but 
it  is  extremely  probable,  from^  the  evidence,  that  a 
proper  and  vigilant  lookout  on  the  bow  of  the  Alabama 
would  have  discovered  the  lights  of  the  bark.  There 
was  nothing  in  the  character  of  the  night  to  obscure 
them.  The  men  on  the  bark  saw  the  lights  on  the 
Alabama  at  a  long  distance.  Moreover,  the  evidence 
goes  to  show  that  a  proper  lookout  in  a  proper  place  on 
the  Alabama  would  have  discovered  the  bark  herself  in 
season  to  have  enabled  the  Alabama  to  clear  her.  It  is  im- 
possible to  resist  the  conclusion,  that  the  want  of  a 
proper  lookout  on  the  Alabama  contributed  materially 
to  the  collision.  So,  also,  the  absence  of  the  proper 
lights  on  the  tug  contributed  in  a  great  degree  probably 
to  the  collision.  The  pilot  of  the  Alabama  discovered 
the  lights  of  the  tug  at  the  distance  of  two  miles  or 
more,  and  saw  them  accurately,  as  they  were,  the  two 
colored  lights  and  the  white  light  above.  He  recognized 
them,  so  far  as  the  evidence  shows,  for  what  they  indi- 
cated— a  steam  vessel  under  way.  But  he  did  not  re- 
cognize them  as  indicating  a  steam  vessel  towing 
another  vessel,  for  the  reason  that  they  gave  no  such 
indication.  The  provision  for  the  two  vertical  white 
lights  is  made  by  law,  as  the  statute  expressly  says,  to 
distinguish  from  other  steam  vessels  a  steam  vessel  tow- 
ing another  vessel.  The  conclusion  of  fact  and  of  law 
is,  that  if  the  pilot  of  the  Alabama  had  been  advised  by 
the  presence  of  those  lights  that  the  tug  had  a  vessel  in 
tow,  he  would  have  given  her  a  wider  berth  than  he  did, 
and  would  have  cleared  the  bark. 
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It  is  claimed  on  the  part  of  the  tug  that  the  pleadings 
do  not  raise  the  question  of  the  want  of  proper  lights  on 
the  tug.  But  I  think  the  pleadings  are  sufficient  to  raise 
that  question.  The  libel  does  not  specify  the  want  of 
lights  on  the  tug,  but  it  avers  that  the  collision  happened 
through  the  carelessness,  mismanagement  and  improper 
conduct  of  those  in  charge  at  the  time  of  the  tug,  in 
suffering  ',the  tug  and  the  Alabama  to  approach  so  near 
each  other.  The  want  of  proper  lights  on  the  tug  was  an 
element  and  ingredient  of  the  carelessness  of  those  in 
charge  of  the  tug,  which  contributed  to  the  near  ap- 
proach of  the  Alabama.  But,  if  desired,  an  amendment  of 
the  libel  in  that  respect  would  be  allowed,  there  being  no 
dispute  as  to  what  lights  the  tug  in  fact  had,  and  no  sur- 
prise upon  her  as  to  the  evidence  given  about  her  lights. 

The  bark  being  wholly  without  fault,  and  the  collision 
being  due  to  the  negligence  of  the  Alabama  and  the  tug, 
it  would  naturally  follow  that  the  bark  would  be  entitled 
to  recover  from  the  Alabama  and  the  tug  the  damages 
caused  by  the  collision.  The  answer  of  the  Alabama  sets 
up,  however,  that  the  bark  was  responsible,  under  the 
circumstances,  for  the  conduct  of  the  tug ;  and  it  is  claimed 
that  the  tug  was  the  servant  of  the  bark  in  the  towing 
service  ;  that  the  bark  is  liable  for  the  acts  of  the  tug ; 
that  the  case,  so  far  as  respects  the  Alabama,  must  be 
decided  as  if  the  only  parties  litigating  were  the  Alabama 
and  the  tug ;  and  that  the  bark  has  no  greater  rights  as 
against  the  Alabama,  than  the  tug  would  have  had,if  she 
had  been  injured  by  the  collision,  and  her  owner  were  the 
sole  libellant.  There  is  a  conflict  of  decisions  on  this 
pointy  and  it  is  not  authoritatively  settled  for  this  Court. 
Most  of  the  cases  on  the  subject  are  cases  where  the 
third  vessel,  neither  the  tug  nor  the  tow,  was  the  libelling 
or  complaining  party.  In  regard  to  the  question  whether 
the  tug  or  the  tow  is  responsible  when  a  third  party  sues 
for  a  collision  with  either,  the  author  of  Panons^  M<mtime 
LaWf  {vol.  1,  jp.  208,)  cites  several  of  the  conflicting  author- 
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ities,  some  of  them  holding  that  the  vessel  towing  is  bnt 
the  servant  of  that  which  is  towed,  and  that  the  latter  is 
responsible  for  the  acts  of  the  former,  as  its  servant,  and 
others  holding  that  the  vessel  towed  is  for  the  time  nnder 
the  absolute  control  of  the  vessel  towing,  and  that  the  lat- 
ter is  responsible  for  any  mischief  done,  and  draws  the  con- 
clusion, that  it  is  an  error  to  assume  that  either  of  these 
relations  mtist  exist  in  any  particular  case,  and  that  the 
inquiry  should  always  be,  which  party  is  the  principal 
and  which  the  servant.  Such  I  conceive  to  be  the  sound 
rule.  The  language  of  Mr.  Justice  Nelson,  in  the  case 
of  The  Express,  (1  Blatchf.  C.  C.  JB.,  368,)  seems  to 
imply,  that  where  the  tug  is  not  in  fact,  at  the  time, 
under  the  direction  and  control  of  the  master  and  hands 
on  board  of  the  tow,  the  tow  will  not  be  responsible 
for  any  damage  that  happens  through  the  fault  of  the 
tug.  In  the  case  of  Sturgis  v.  Bayer,  (24  How.,  110,) 
which  was  a  libel  by  a  third  vessel  against  a  tug  and  her 
tow  for  a  collision  between  the  tow  and  the  third  vessel, 
the  Supreme  Court  condemned  the  tug  and  acquitted  the 
tow.  In  the  course  of  the  opinion  of  the  Court  in  that 
case,  it  is  said  (^.  122)  that,  **  whenever  the  tug,  under 
the  charge  of  her  own  master  and  crew  and  in  the  usual 
and  ordinary  course  of  such  an  employment,  undertakes 
to  transport  another  vessel,  which,  for  the  time  being, 
has  neither  her  master  nor  crew  on  board,  from  one  point 
to  another,  over  waters  where  such  accessory  motive 
power  is  necessary  or  usually  employed,  she  must  be  held 
responsible  for  the  proper  navigation  of  both  vessels." 
It  is  also  said,  in  that  case,(jp.  123)  that  the  owners  of  the 
tow  do  not,  by  employing  a  tug  to  transport  their  vessel 
from  one  point  to  another,  necessarily  constitute  the 
master  and  crew  of  the  tug  their  agents  in  performing 
the  service ;  that  they  do  not  appoint  the  master  of  the 
tug  or  ship  the  crew,  and  cannot  displace  the  one  or  the 
other ;  and  that  the  master  of  the  tug,  notwithstanding 
the  contract  for  the  service  was  negotiated  with  him, 
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continues  to  be  the  agent  of  the  owners  of  his  own  vessel, 
and  they  are  responsible  for  his  acts  in  her  navigation. 
It  is  true  that  these  observations  were  made  in  reference 
to  the  liability  of  the  tug  and  the  tow  to  a  third  party. 
But  I  think  that  they  are  also  applicable  to  a  case  where 
the  tow  sues  the  tug  for  an  injury  caused  to  the  tow  by 
a  collision  between  the  tow  and  a  third  vessel,  to  which 
the  negligence  of  the  tug  contributed,  and  also  to  a  case 
where  the  tow  sues  the  third  vessel  for  such  an  injury. 
In  the  present  case,  the  tug  was  exclusively  under  the 
charge  of  her  own  master  and  crew.  She  was  employed 
in  the  usual  and  ordinary  course  of  her  employment,  to 
tow  this  bark,  a  foreign  vessel,  coming  into  one  of  our 
ports.  The  service  was  a  customary  and  proper  one. 
The  pilot  and  master  and  crew  of  the  bark  did  not  direct, 
or  undertake  to  direct,  the  navigation  of  the  tug  or  the 
arrangement  of  her  lights,  and  were  not  bound  to  do  so. 
The  bark  did  nothing  but  follow  as  closely  as  possible  in 
the  wake  of  the  tug,  and  she  made  no  manoeuvre  which 
contributed  to  the  collision  or  interfered  with  the  free 
control  of  the  tug  over  her  own  movements  and  arrange- 
ments. To  say  that,  under  these  circumstances,  the  bark 
should  be  held  responsible  for  the  acts  or  omissions  of 
the  tug,  would  be,  in  my  judgment,  to  violate  the  sound 
principles  of  justice.  Such  a  responsibility  on  the  part 
of  the  bark  would  make  her  liable  to  a  third  vessel,  in 
case  the  tug  had  negligently  run  into  and  sunk  such 
vessel,  the  bark  having  been  navigated  precisely  as  she 
was  in  this  case.  A  responsibility  so  broad  would  be 
greatly  injurious  to  the  interests  of  commerce,  and  would 
eflfectually  put  an  end  to  the  towing  business,  for  no  tow 
would  then  be  towed  unless  it  had  the  exclusive  control 
of  the  tug,  and  no  tug  would  surrender  such  control  to 
the  tow. 

If  applied  to  this  case,  the  effect  of  the  doctrine  con- 
tended for  by  the  Alabama,  that  the  tug  and  the  bark  are 
to  be  considered  as  one  vessel,  and  that  the  bark,  though 
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personally  innocent,  is  to  have  impated  to  her  the  acts 
and  omissions  of  the  tug,  would  be,  as  against  tbe  Ala- 
bama, to  cause  the  damage  occasioned  by  the  collision  to 
be  apportioned  between  the  tug  and  the  bark,  considered 
as  one  vessel,  and  the  Alabama.  I  hold  that  the  Alabama 
is  not  entitled  to  the  benefit  of  any  such  doctrine.  The 
tug  does  not,  in  her  answer,  claim  the  existence  or  benefit 
of  any  such  doctrine,  or  claim  that  the  bark  was  respon* 
sible  for  the  faults  of  the  tug,  or  that  the  tug  is  not  re- 
sponsible for  her  own  faults  to  the  bark.  It  is  useless  to 
speculate  whether,  even  if,  as  regards  the  Alabama,  the  tug 
and  the  bark  be  considered  as  one  vessel,  the  tug  ought 
not,  as  between  herself  and  the  bark,  both  the  tug  and 
the  Alabama  being  in  fault,  to  make  good  to  the  bark  all 
the  damages  which  she  does  not  recover  from  the  Ala- 
bama. As  suggested  by  Mr.  Justice  Kelson,  in  the  case 
of  The  HrpresSj  (before  cited,)  there  is  a  difficulty,  as  be- 
tween a  tug  and  her  tow,  in  assigning  to  each  vessel  its 
proper  measure  of  responsibility,  when  either,  through 
the  fault  of  either,  comes  into  collision  with  a  third 
vessel.  Every  case  of  the  kind  must  be  decided,  os  it 
arises,  on  the  facts  attending  it. 

It  is  set  up  as  a  defence  by  the  Alabama,  in  her  answer, 
that  she  had  on  board,  at  the  time  of  this  collision,  a 
pilot  duly  licensed  under  the  laws  of  the  State  of  New 
York,  who  ofltered  his  services  to  her,  and  whose  services 
she  was  obliged  by  law  to  accept ;  that  such  pilot'  took 
and  had  the  entire  control  of  aU  her  movements  until 
and  at  the  time  of  the  collision ;  that  her  master,  officers 
and  crew  merely  carried  out  the  orders  of  such  pilot,  in 
directing  her  movements ;  and  that,  if  the  collision  was 
caused  by  the  movements  of  the  Alabama,  or  by  her  fail- 
ure to  make  proper  movements  in  reference  to  the  tug 
and  the  bark,  or  either,  neither  the  Alabama  nor  her 
claimants  are  responsible  therefor.  This  point  of  defence 
does  not  extend  so  far  as  to  claim  that  the  Alabama  is 
not  responsible  for  not  having  a  proper  lookout,  or  that 
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the  pilot  was  in  any  manner  charged  with  the  duty  of 
seeing  that  she  had  a  proper  lookout.  And  in  a  case 
where,  as  here,  the  fault  found  against  the  vessel  is  not 
any  act  or  omission  for  which  the  pilot  is  responsible,  but 
is  the  want  of  a  proper  lookout,  it  would  be  going  too  far 
to  say  that  the  vessel  is  to  be  exonerated  from  such  fault, 
because  she  had  a  pilot  on  board  charged  with  her  navi- 
gation, even  if  she  would  be  exonerated  from  a  fault 
in  her  navigation  caused  directly  by  the  pilot.  If  the 
presence  of  a  pilot  is  to  exonerate  the  vessel  from  the 
fault  of  not  having  a  proper  lookout,  it  is  difScult  to  see 
why  it  would  not  exonerate  her  from  the  fault  of  not  hav- 
ing her  reversing  machinery  in  proper  order.  Tet,  to 
hold  the  vessel  not  responsible  for  the  latter  fault,  when 
under  charge,  as  to  her  navigation,  of  a  regular  pilot, 
would  be  a  violation  of  all  principle.  I  do  not  under- 
stand that  the  English  rule,  which  relieves  a  vessel  from 
responsibility  for  her  navigation  while  she  is  under  the 
charge  of  a  pilot,  extends  any  further  than  to  relieve  her 
from  the  consequences  of  a  fault  directly  attributable 
to  the  bad  management  or  negligence  of  the  pilot.  But, 
however  that  may  be,  the  law  is  settled  for  this  Court, 
{Walsh  V.  The  Chi/iia,  U.  S.  Circuit  Court,  July,  1866), 
that  a  vessel  is  responsible  for  the  negligence  or  un- 
skillfulness  of  a  licensed  pilot,  whose  services  she  is  by 
law  bound  to  accept. 

The  rules  of  navigation  are  now  so  well  settled,  and 
in  most  cases  by  positive  statute,  so  far  at  least  as 
vessels  owned  by  citizens  of  the  United  States  are  con- 
cerned, that  there  can  be  no  excuse  for  their  wilful 
and  deliberate  violation.  The  necessity,  especially  in 
the  case  of  a  steam  vessel,  of  having  a  proper  lookout, 
properly  stationed  and  actually  and  vigilantly  employed 
in  his  duty,  and  of  having,  properly  set  and  burning, 
the  lights  required  by  statute,  has  been  enforced  *by 
the  Courts  of  Admiralty  of  the  United  States  so  uni- 
formly, that  it  must  now  be  accepted  as  settled,  that 


490  IT.  S.  DISTRICT  COURT  REPORTa 

The  Bark  Merrimac. 

wherever  the  want  of  a  proper  lookout,  or  the  want  of 
proper  lights,  is  shown,  it  will  be  for  the  vessel  which 
has  not  the  lookout  or  the  lights  to  show  that  any 
collision  which  occurs  is  not  in  any  way  attributable  to 
the  absence  of  the  lookout  or  the  lights,  or  she  will 
be  condemned  in  damages.  Notwithstanding  the  serious 
admonitions  which  they  have  received  from  the  Gourts, 
large  steam  vessels  are  most  glaringly  remiss  in  regard 
to  having  a  proper  lookout,  and  small  tugs  pay  no  heed, 
while  towing  other  vessels,  to  the  statutory  requirement 
making  provision  that  they  shall  carry  two  bright  white 
masthead  lights  vertically,  in  addition  to  their  green 
and  red  side  lights,  so  as  to  distinguish  them  from 
other  steam  vessels,  and  convey  to  other  vessels  the 
knowledge  that  they  have  vessels  in  tow.  The  interests 
of  commerce  require  that  these  maritime  rules  should 
be  strictly  enforced. 

It  results,  that  there  must  be  a  decree  condemning 
both  the  tug  and  the  Alabama  in  damages,  with  a  re- 
ference to  a  Commissioner  to  ascertain  the  amount  of 
the  damages  to  the  libellant. 


OCTOBER,   1867. 

THE  BAEK  MEEEIMAO. 

Sbamkns'  Wages. — Forfeiture  by  Desertion. — Form  of  Oath  to 

Witness. 

Where  a  sailor  deserted  from  a  yessel,  before  the  Toyage  for  which  he  was 
shipped  was  completed,  and  neyer  afterwards  made  any  attempt  to  return  to 
his  duty : 

Held,  That  he  had  forfeited  his  wages  then  dae,  irrespective  of  the  statute  of  July 
20th,  1790. 
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The  libellant,  a  Chinaman,  was  offered  as  a  witness  in  his  own  behalf,  and  was 
sworn  in  the  usual  way.  Objection  was  made,  on  behalf  of  the  claimants,  that 
the  oath  thus  taken  was  not  binding  upon  him.  The  court  directed  the  claim- 
ante  to  examine  him  on  that  point.  He  stated  that  he  did  not  know  the  name  of 
the  book  that  he  was  sworn  on,  but  that»  if  he  should  say  anything  that  was  not 
true,  the  court  would  punish  him,  and  after  he  was  dead  he  should  "  go  down 
there,"  making  an  emphatic  gesture  downward  with  his  hand : 

Held,  That  a  witness  must  be  sworn  in  such  a  way  as  was  bindinflk  on  his  con 
science. 

That  the  libellant  might  be  examined  on  the  oath  which  he  had  taken. 

This  was  a  libel  by  WiUiam  A.  Coming  against  the 
bark  Merrimac,  and  David  Marshall,  her  master,  to  re- 
cover wages,  and  the  value  of  clothes  alleged  by  the 
libellant  to  have  been  l^t  on  board  of  the  vessel,  to 
the  amount  of  $404.    The  defence  set  up  was  desertion. 

The  libellant  testified,  that  he  was  sick  at  Havana, 
and  left  the  vessel,  taking  his  clothes  with  him,  and  that 
he  went  to  the  hospital,  and,  after  being  there  some  days, 
was  put  again  on  board  of  the  vessel,  and,  after  being  on 
board  of  her  a  day  or  two,  again  left  her,  and  did  not  re- 
turn to  her.  He  alleged  ill  treatment  on  board  as  the 
cause  of  this  second  leaving ;  but  as  to  this  his  evi- 
dence was  contradicted.  He  afterwards  made  his  way 
to  New  York,  and,  finding  the  bark  there,  filed  his  libel. 

On  the  trial  of  the  cause,  the  libellant  offered  himself 
as  a  witness,  and  was  sworn  in  the  usual  way.  The 
claimant  objected  to  this,  on  the  ground  that  the  libel- 
lant wa£i  a  Chinaman,  and  that  the  ordinary  oath  upon 
the  Bible  was  not  binding  upon  him.  The  court  directed 
the  claimants  to  examine  him  on  this  point.  The  libel- 
lant, on  examination,  said,  that  he  was  a  Chinaman,  but 
had  left  China  when  he  was  fifteen  years  old ;  that  he 
did  not  know  the  name  of  the  book  upon  which  he  was 
sworn ;  that  if  he  should  tell  anything  that  was  not  true, 
the  court  would  punish  him ;  and,  on  being  asked  if  any- 
thing wpuld  happen  to  him  after  he  was  dead,  if  he  did 
not  tell  the  truth,  he  answered  that  he  would  **  go  down 
there,"  making  an  emphatic  gesture  downward  with  his 
hand. 
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The  court  ruled  that  a  witness  must  be  sworn  in  such 
a  way  as  was  binding  upon  his  conscience,  and  that  the 
libellant,  on  this  testimony  of  his,  might  be  examined. 

The  libeUant  was  then  examined.  The  claimants  pnt 
in  evidence  a  deposition  which  he  had  given  de  lene  esse^ 
contradicting  in  some  respects  the  evidence  which  he  had 
given  on^he  stand. 

For  libellant,  A.  Nash. 

For  claimants,  BeiMdici  <&  Benedict. 

Blatghfobd,  J.  This  is  a  libel  by  a  seaman  to 
recover  his  wages  and  the  value  of  certain  clothing  and 
other  personal  property.  The  libellant  shipped  at  Bos- 
ton, as  cook  and  steward,  on  the  3d  of  January,  1866,  at 
$35  a  month,  for  a  voyage  from  Boston  to  Havana,  and 
thence  where  the  master  might  direct,  and  finally  to  a 
port  of  discharge  in  the  United  States,  the  voyage  not 
to  exceed  six  calendar  months.  He  signed  the  proper 
shipping  articles,  containing  the  above  particulars,  at 
Boston.  He  joined  the  vessel  on  the  day  he  shipped. 
She  left  Boston  January  12th,  and  arrived  at  Havana 
February  2d,  and  left  Havana  again  on  the  1st  of  March. 
The  libellant  went  to  Havana  in  the  vessel,  discharging 
his  duties,  but  he  did  not  leave  Havana  in  the  vessel. 
The  defence  set  up  in  the  answer  is,  that  the  libellant 
deserted  from  the  vessel  at  Havana,  and  thereby  forfeit- 
ed all  his  wages.  This  defence  is,  I  think,  proved.  The 
clear  weight  of  the  evidence  is,  that  the  libellant  left  the 
vessel  and  her  service  at  Havana  on  the  26th  of  Feb- 
ruary, not  only  without  leave  and  against  his  duty,  but 
with  an  intent  not  again  to'retum  to  his  duty.  {Cloulman 
V.  Tnmsonj  1  Sumner^  375).  He  never  afterwards  made  any 
attempt  to  return  to  his  duty.  I  place  my  decisios  on  this 
ground,  irrespective  of  the  statutory  forfeiture  of  wages  in- 
sisted on  under  the  fifth  section  of  the  Act  of  July  20th, 
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1790,  in  connection  with  the  entries  in  the  log  book.  The 
libellant,  in  fact,  deserted  twice ;  once  on  the  11th  of 
Tebruary,  and  once  on  the  26th,  But  one  desertion,  the 
second  one,  is  set  up  in  the  answer,  and,  whatever  cir- 
cumstances attended  the  first  desertion,  as  involving  the 
question  whether  or  not  the  illness  of  the  libellant  fur- 
nished a  sufficient  excuse  for  his  leaving  the  vessel  on 
the  first  occasion,  his  second  leaving  was  a  plain  deser- 
tion, unrelieved  by  any  mitigating  circumstances.  It 
was  not  induced  by  any  ill  treatment  on  the.part  of  the 
master  and  officers.  The  evidence  of  the  libellant  him- 
self is  whoUy  unreliable.  There  are  so  many  material 
contradictions  between  his  testimony  given  orally  at  the 
trial,  and  his  deposition  taken  de  bene  esse  before  the 
trial,  as  to  show  that  he  is  entirely  unworthy  of  credit. 

As  to  the  clothing  and  other  articles  which  the  libel- 
lant left  on  board  of  the  vessel  when  he  deserted,  there 
is  nothing  shown  to  charge  the  vessel  with  liability  for 
them,  and  there  is  no  sufficient  evidence  that  the  master 
ever  had  any  of  them. 

The  libel  must  be  dismissed. 


OCrrOBER,  1867. 

THE  SHIP  NOEWAY. 

BsviviNG  Suit. — ^Laches. — Stat  of  Pbocssdikob.  • 

Where  a  suit  to  recover  for  materials  furnished  to  a  vessel  was  commenced  in 
September,  1867,  and,  in  December,  1867,  the  canse  being  then  at  issne,  the 
daimantfl  procnred  an  order  for  a  commission  to  examine  a  witness,  with  a  stay 
of  proceedings  tall  its  retmrn,  and  direct  interrogatories  were  served  in  Jtme, 
1858,  but  no  cross-interrogatories  were  ever  served,  and  the  commission  was 

'.  never  sent,  and  the  libellant  died  in  May,  1869,  and  no  further  steps  were  taken 
by  either  party  W.  October,  1867,  when  the  libellant^s  executors  applied  to  the 
court  to  be  substitated  as  libeDantS)  and  to  have  the  stay  of  proceedings  set 
aside; 
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Meld,  Thai,  tm  no  time  wee  fixed  by  statute  witbia  which  execnton  miiflt  apply  to 
be  Babatitoted,  no  lachee  could  be  predicated  of  the  mere  lapse  of  time,  and 
iDasmnch  as  the  claimants  conld  haye  at  any  time  compelled  the  executors  to 
be  substitated,  the  claimants  were  as  open  to  the  charge  of  laches  as  the  libel- 
Isat,  and  the  application  to  sabstitnte  the  executors  mast  be  granted. 

That,  as  the  delay  bad  arisen  apparently  from  the  fiict  that  both  parties  understood 
that  the  suit  was  not  to  be  further  prosecuted,  and  as  the  witness  to  be  examined 
under  the  commission  was  material,  and  was  now  in  the  East  Indies^  and  a 
commis^on  to  examine  him  could  not  be  executed  in  less  than  a  year,  the  claim- 
ants  were  entitied  to  a  continuance  of  the  stay. 

The  libel  against  Norway  in  this  case  was  filed  on  the 
29th  of  September,  1857,  and  a  monition  issned,  under 
which  the  vessel  was  attached.  She  was  bonded  by  the 
claimants,  and  their  answer  was  put  in  on  the  9th  of  No- 
Tember,  1857.  The  action  was  noticed  for  trial,  and  put  on 
the  calendar  for  the  December  Term,  1857.  The  claimants 
then  procured  an  order  for  a  commission  to  examine  a 
witness,  with  a  stay  of  proceedings  until  the  return  of  the 
commission.  That  order  and  stay  had  never  been  vacated. 
Direct  interrogatories  to  be  attached  to  the  commission 
were  served  on  the  proctor  for  the  libellant  on  the  5th 
of  June,  1858 ;  but  no  cross  interrogatories  were  served  by 
the  libellant,  nor  had  the  commission  ever  been  sent* 
Nothing  had  been  done  in  the  suit  since  the  service  of 
the  interrogatories.  The  libellant  died  on  the  13th  of 
May,  1859,  leaving  a  will,  which  had  been  duly  proved 
before  the  Surrogate  of  the  city  and  county  of  New 
York,  and  on  which  letters  testamentary  had  been  issued 
to  two  executors  named  in  the  will,  one  of  whom  resided 
in- the  city  of  New  York,  and  the  other  in  the  county  of 
Westchester.  The  executors  had  duly  qualified,  and 
now  applied  to  the  court  to  be  substituted  as  libellants  in 
the  suit,  in  place  of  the  original  libellant,  and  for  an 
order  vacating  the  stay  of  proceedings. 

For  the  executors,  J".  Van  Ylech 

For  claimants,  Benedict  <&  Benedict. 
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Blatgheord,  J.  The  action  is  one  founded  on  con- 
traety  being  brought  to  recover  the  amount  of  certain 
materials  alleged  to  have  been  famished  for  the  building 
of  the  vessel.  The  cause  of  action,  if  there  was  any, 
therefore  survived  thb  libellant.  Under  such  circum- 
stances, the  right  of  the  executors  to  have  the  suit  con- 
tinued in  their  names  is  one  conferred  by  statute.  {Act 
of  September  24«ft,  1789,  §  31,  1  TJ.  8.  Slat,  at  Large,  90). 
No  period  of  time  is  prescribed  by  the  statute  within 
which  they  must  come  in  voluntarily  and  apply  to  be 
substituted.  Therefore  no  laches  can  be  predicated  on 
the  mere  lapse  of  time.  If  the  claimants  desired  the 
suit  to  proceed,  they  could,  under  the  same  statute, 
have  at  any  time  compelled  the  executors  to  come  in 
within  twenty  days  and  be  substituted.  The  provision 
of  the  statute  is  as  follows  :  **  Where  any  suit  shall  be 
depending  in  any  court  of  the  United  States,  and  either 
of  the  parties  shall  die  before  final  Judgment,  the 
executor  or  administrator  of  such  deceased  party  who 
was  plaintiff,  petitioner,  or  defendant,  in  case  the  cause 
of  action  doth  by  law  survive,  shall  have  full  power  to 
prosecute  or  defend  any  such  suit  or  action  until  final 
judgment,  and  the  defendant  or  defendants  are  hereby 
obliged  to  answer  thereto  accordingly ;  and  the  court 
before  whom  such  cause  may  be  depending  is  hereby 
empowered  and  directed  to  hear  and  determine  the  same, 
and  to  render  judgment  for  or  against  the  executor  or 
administrator,  as  the  case  may  require.  And  if  such 
executor  or  administrator,  having  been  duly  served  with 
a  8ci/re  facias  from  the  office  of  the  clerk  of  the  court 
where  such  suit  is  depending,  twenty  days  beforehand, 
shall  neglect  or  refuse  to  become  a  party  to  the  suit,  the 
court  may  render  judgment  against  the  estate  of  the 
deceased  party,  in  the  same  manner  as  if  the  executor 
or  administrator  had  voluntarily  made  himself  a  party 
to  the  suit."  So,  also,  the  claimants  had  it  in  their 
power  to  secure  the  issuing  of  the  commission,  without 
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any  cross  interrogatories,  if  the  libellant  was  remiss  in 
furnishing  them.  Therefore,  so  far  as  laches  is  con- 
cerned, the  claimants  are,  in  any  point  of  view,  as  open 
to  the  charge  as  is  the  libellant.  The  motion  to  substi- 
tute the  executors  must,  therefore/  be  allowed. 

The  motion  to  vacate  the  stay  is  denied.  The  exe- 
cutors have  permitted  so  long  a  time  to  elapse  before 
taking  steps  to  revive  the  suit,  because  both  parties 
seem  to  have  understood  that  the  cause  would  not  be 
further  prosecuted.  And  yet  neither  has  done  anything 
to  turn  himself,  or  the  other  party,  or  the  cause,  out  of 
court.  It  appears  that  the  witness,  who  was  to  be  exam- 
ined under  the  commission,  is  a  material  witness  for  the 
claimants,  and  now  resides  in  the  East  Indies,  and  that 
the  commission  cannot  be  executed  and  returned  in  less 
than  a  year.  Under  the  circumstances,  I  think  that  the 
claimants  are  entitled  to  a  continuance  of  the  stay. 


OCTOBER,  1867. 


IN  THE  MATTEE  OF  SAMUEL  M.  LEVY  AND 
MABK  LEVY,  BANKEUPTS. 

Examination  of  Bankrupt — ^Issues  of  Law  and  Reoistsr's 
Certificates. 

Under  section  twenty-six  of  the  Bankniptcy  Act  and  General  Order  No.  10,  a 
bankrupt  is  to  be  examined  and  crosa-ezamlned  like  any  other  witness. 

The  exclusion  by  a  register  of  a  question  In  an  examination  before  him,  which  ia 
objected  to,  is  not  raising  an  issue  of  law  within  section  four  of  the  Bank- 
ruptcy Act,  nor  does  objecting  to  the  question  raise  such  an  issue  of  law. 

A  register  has  no  right  to  pass  upon  the  competency,  materiality,  or  relevancy 
of  a  question. 

The  practice  in  taking  depositions  before  a  register  is  the  established  practlee  in 
examinations  before  an  Examiner  in  Chancery. 
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When  a  register  adjouma  a  qaestion  into  conrt  under  section  four  of  the  Act,  it  is 

not  necessary  to  adjourn  further  proceedings  in  the  matter  until  the  question 

shall  be  decided  by  the  judge. 
As  to  the  interpretation  of  the  proyision  in  section  six  of  the  Act  with  reference 

to  certificates — quere. 
A  certiBcate  by  a  register  stating  a  question  objected  to,  and  that  he  excluded  the 

question,  is  not  a  "  special  case  *  under  section  six. 


In  this  case,  on  the  examination  of  one  of  the  bank- 
rupts, the  creditors  and  the  assignee  put  the  following 
question  to  him :  "  Have  you  acquired  any  property  since 
you  filed  your  petition,  or  since  you  were  declared  a 
bankrupt?"  This  question  was  objected  to  by  the  bank- 
rupts, and  the  register  sustained  the  objection,  and  ex- 
cluded the  question.  Thereupon  the  creditors  and  the 
assignee  excepted  to  the  decision,  and  desired  that  it 
should  be  certified  to  the  court  for  decision.  The  re- 
gister stated  his  reason  for  excluding  the  question  to  be, 
that  he  is  of  opinion  that,  under  the  Bankruptcy  Act,  the 
assignee  takes  all  the  property  acquired  by  a  voluntary 
bankrupt  up  to  the  day  on  which  the  register  signs  the 
order,  form  No.  5,  declaring  and  adjudging  him  to  be  a 
bankrupt. 

When  the  creditors  and  the  assignee  had  concluded 
the  examination  of  the  bankrupt,  the  counsel  for  the 
bankrupt  proposed  to  cross-examine  the  bankrupt,  and 
asked  for  an  adjournment.  The  creditors  and  the  as- 
signee objected  to  such  cross-examination,  on  the 
ground  that  the  counsel  for  the  bankrupt  had  no  right  to 
cross-examine  him ;  that  the  right  of  the  bankrupt  was 
limited  to  explaining  by  aflBidavit,  under  General  Order 
No.  33,  any  answers  given  by  him ;  that  his  attention 
might  be  called  by  his  counsel  to  any  answer  given  by 
him,  and  he  might  be  asked^if  he  had  any  explanation  to 
make ;  that  his  petition  and  schedules  were  his  direct  ex- 
amination, and  his  examination  by  creditors  was  a  cross- 
examination  ;  and  that  he  was  his  own  witness  and  not  a 
witness  called  by  the  creditors.    The  reply  on  the  part 
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of  the  bankrupt  to  these  views  was,  that  the  most 
proper  and  convenient  mode  of  calling  the  bankrupt's  at- 
tention to  any  erroneous  statement  he  might  have  made 
during  his  examination  was  by  questions  put  by  his  coun- 
sel  in  the  way  of  cross-examination ;  that  in  this  way  he 
was  aflforded  an  opportunity  of  correcting  or  explaining 
statements  made  by  him ;  that,  under  General  Order  No. 
33,  he  might  correct  his  statements  under  oath,  but  was 
not  confined  to  doing  so  in  the  form  of  an  affidavit ;  that 
the  particular  way  of  doing  so  was  in  the  discretion  of 
the  court ;  and  that  the  examination  of  the  bankrupt  by 
a  creditor,  was  not  a  cross-examination,  especially  as  to 
any  new  matter  inquired  of,  not  contained  in  the  petition 
and  schedules,  and  particularly  as  regarded  his  copeti- 
tioner,  the  defeating  of  whose  discharge,  as  well  as  that 
of  the  bankrupt  examined,  was  alleged  to  be  aimed  at 
by  questions  propounded  on  the  examination.  The  reg- 
ister certified  both  of  the  questions  to  the  court,  for  its 
decision. 

Blatghford,  J.  I  shall  consider  the  last  question  first. 
Under  section  twenty-six  of  the  Bankruptcy  Act  and  Gen- 
eral Order  No.  10, 1  think  that  the  bankrupt  is  to  be  exam- 
ined and  cross-examined  like  any  other  witness.  Section 
twenty-six,  after  providing  that  the  bankrupt  may  be 
required  to  attend  and  submit  to  an  examination  on 
oath,  says,  that  ''  the  court  may,  in  like  manner,  require 
the  attendance  of  any  other  person  as  a  witness^^^  and 
that,  "  for  good  cause  shown,  the  wife  of  any  bankrupt 
may  be  required  to  attend  before  the  court,  to  the  end 
that  she  may  be  examined  us  a  tvitness.^^  Form  No.  45 
is  prescribed  as  a  form  to  be  used  indifferently  as  an 
order  for  the  examination  either  of  the  bankrupt  or  of 
his  wife.  Form  No.  46  is  prescribed  as  a  form  to  be  used 
as  a  caption  to  the  examination  of  the  bankrupt  or  of 
any  witness.  Form  No.  47  is  prescribed  as  a  form  of 
oath  to  be  taken,  on  such  examination,  by  the  bankrupt 
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or  his  wife.  General  Order  No.  10  provides  for  the  man- 
ner of  conducting  the  examination  of  witnesses  before  a 
register,  and  says,  that  "  the  witnesses  shall  be  subject  to 
examination  and  cross-examination,  which  shall  be  had 
in  conformity  with  the  mode  adopted  in  courts  of  law." 
It  then  prescribes  that  the  depositions  shall  be  taken  in 
narrative  form,  except  in  special  cases,  and  shall  be  read 
over  to  the  witness  and  signed  in  the  presence  of  the 
register.  It  then  provides,  that  "any  question  or  ques- 
tions which  shall  be  objected  to  shall  be  noted  by  the 
register  upon  the  depositions,  but  he  shall  not  have  the 
power  to  decide  on  the  competency,  materiality,  or  rele- 
vancy of  the  question,  and  the  court  shall  have  power 
to  deal  with  the  costs  of  incompetent,  immaterial,  or 
irrelevant  depositions,  or  parts  of  them,  as  maybe  just." 
Now,  if  General  Order  No.  10  does  not  apply  to  the  ex- 
amination of  the  bankrupt,  then  there  is  no  General 
Order  that  does  apply  to  his  examination,  and  it  is  left 
to  be  regulated  merely  by  the  statute.  If  the  bankrupt 
is  to  be  regarded  as  a  witness,  then  General  Order  No. 
10  does  apply  to  him,  and  expressly  provides  that  he 
shall  be  subject  to  examination  and  cross-examination. 
That  General  Order  speaks  of  the  testimony  given  on 
the  examination  of  witnesses  as  "depositions."  Sec- 
tion 47  of  the  Act,  in  its  list  of  fees  to  registers,  says  : 
"  For  taking  depositions,  the  fees  now  allowed  by  law." 
The  only  fees  allowed  by  law  for  taking  depositions  are 
those  prescribed  by  the  Act  of  February  26th,  1853,  (10 
If.  8.  Stat,  at  La/rge^  167,)  as  fees  to  commissioners  for 
taking  and  certifying  the  depositions  of  witnesses. 
So  that»  unless  the  bankrupt  is  to  be  regarded  as  a 
witness,  and  unless  his  deposition  is  the  deposition  of  a 
witness,  no  fee  is  given  for  taking  his  deposition.  Every- 
thing in  the  Act  and  in  the  General  Orders  tends  to  the 
conclusion,  that  Congress  and  the  framers  of  the  Gene- 
ral Orders  intended  that,  at  least  so  far  as  the  manner 
of  examining  the  bankrupt  and  taking  his  deposition  is 
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concerned,  the  proceeding  should  be  conducted  like  the 
examination  of  any  other  witness,  and  the  bankrupt  be 
examined  by  direct  and  cross-exammation.  Whether,  so 
far  aa  the  ettect  of  his  testimony  is  concerned,  the  bank- 
rupt is  to  be  considered  as  a  witness  called  by  the  credit- 
or or  the  assignee,  or  as  a  witness  for  himself  under 
cross-examination  by  the  creditor  or  the  assignee,  or  not 
at  all  as  a  witness,  but  as  a  bankrupt  under  examination 
under  the  special  authority  of  section  twenty-six  of  the 
Act,  is  another  and  a  different  question,  and  one  which 
will  be  disposed  of  when  it  is  properly  raised. 

There  is  nothing  in  General  Order  No.  33  that  con- 
fflcts  with  this  view.  When  the  examination  and  cross- 
examination  of  the  bankrupt  before  the  register  are  com- 
pleted, and  the  deposition  is  signed  by  him  and  filed  as 
required  by  section  twenty-six,  the  whole  document  is 
^^  his  examination  ;"  andOeneral  Order  No.  33,  in  saying 
that,  ^4n  like  manner,  he  may  correct  any  statement  made 
during  the  course  of  his  examination,"  means,  that  he 
shall  have,  in  regard  to  statements  made  by  him  during 
the  course  of  his  examination,  the  same  opportunity  of 
correcting  those  statements  that  he  has  of  supplying 
omissions  in  the  schedules  to  his  i>etition.  This  latter 
right  is  expressly  given  to  him  by  section  26,  which  says, 
that  he  shall  ^'be  at  liberty,  from  time  to  time,  upon  oath, 
to  amend  and  correct  his  schedule  of  creditors  and  prop- 
erty, so  that  the  same  shall  conform  to  the  facts."  The 
facts  and  the  truth  are  what  the  law  aims  at,  and  the 
bankrupt  is  not  to  suffer  because  he  has  made  an  honest 
mistake  in  his  schedules.  Therefore,  General  Order  No. 
7  provides,  that  "  the  court  may  allow  amendments  to  be 
made  in  the  petition  and  schedules,  upon  the  applica- 
tion of  the  petitioner,  upon  proper  cause  shown,  at  any 
time  prior  to  the  discharge  of  the  bankrupt; "  and  Gen- 
eral Order  No.  33  provides  that,  "in  making  any  appli- 
cation for  amendment  to  the  schedules,  the  debtor  shall 
state,  under  oath,  the  substance  of  the  matters  proposed 
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to  be  included  in  the  amendment,  and  the  reasons  why 
the  same  had  not  been  incorporated  in  his  schedules  as 
originally  filed  or  as  previously  amended."  So,  also,  by 
General  Order  No.  33,  with  a  view  to  the  ascertainment 
of  the  truth,  and  in  order  that  the  bankrupt  may  relieve 
himself  from  the  imputation  of  having  willfully  sworn 
falsely  in  his  examination  in  relation  to  any  material  fact, 
which  charge  is  made  a  ground,  by  section  twenty-nine, 
for  withholding  his  discharge,  he  is  permitted,  on  stating 
under  oath  the  substance  of  the  correction  he  desires  to 
make,  and  the  reason  why  it  was  not  stated  during  his 
examination,  to  correct  any  statement  made  during  the 
course  of  his  examination,  on  making  a  proper  applica- 
tion to  the  court  for  leave  to  make  such  correction. 
That  is  the  meaning  of  the  words  ''in  like  manner,"  in 
General  Order  No.  33,  and  that,  and  nothing  else,  is  the 
purport  and  scope  of  that  order,  so  far  as  it  relates  to  the 
bankrupt's  examination. 

The  question  thus  decided  was  properly  certified  as 
an  issue  of  law,  under  section  four  of  the  Act.  But  the 
other  question  certified  is  not  an  issue  of  fact  or  of  law 
which  can  be  certified  under  section  four.  The  question 
certified  is,  whether  the  question  put  to  the  bankrupt — 
"  Have  you  acquired  any  property  since  you  filed  your 
petition,  or  since  you  were  declared  a  bankrupt?" — was 
a  proper  question.  The  question  certified  is  certainly 
not  an  issue  of  fact,  and  there  are  several  reasons  why  it 
is  not  an  issue  of  law. 

(1.)  The  certificate  of  the  register  merely  states  that 
the  question  was  objected  'to  by  the  bankrupt,  and  that 
the  register  sustained  the  objection,  and  excluded  the 
question.  This  is  not  raising  an  issue  of  law,  within 
section  four.  The  ground  of  objection  to  every  question 
objected  to  should  be  stated,  otherwise,  no  point,  or 
question,  or  issue  in  regard  to  it,  is  presented  or  raised. 

(2.)  By  General  Order  No.  10,  the  register  had  no 
right  to  decide  on  the  competency,  materiality,  or  rele- 
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vancy  of  the  question.  He  is  required,  by  that  order,  to 
note  the  objection  upon  the  deposition— that  is,  not  mere- 
ly the  fact  of  objection,  but  the  ground  of  objection ;  and, 
if  no  ground  of  objection  is  assigned,  he  is  not  bound  to 
note  the  fact  of  objection  ;  and  the  ground  of  objection 
must  be  directed  to  the  competency,  materiality  or  rele- 
vancy of  the  question.  But  he  is  not  allowed  to  make 
any  decision  thereon.  Therefore,  no  issue  of  law  can  be 
raised  on  his  decision,*  nor  can  the  propriety  of  such  de- 
cision be  certified  as  an  issue  of  law,  under  section  four. 
The  question,  therefore,  whether  the  register  was 
right  in  sustaining  the  objection  to  the  question,  and  in 
excluding  it,  is  not  properly  certified  as  an  issue  of  law, 
under  section  four. 

(3.)  Under  General  Order  No.  10,  a  question  ptit  to  a 
bankrupt  or  other  witness,  on  an  examination  before  a 
register,  and  objected  to  in  proper  form,  does  not  raise 
a  question  or  issue  of  law  which  can  be  adjourned  into 
court,  under  section  four,  for  decision  by  the  Judge. 
The  manifest  intention  of  that  Order  is,  that,  when  a 
question  is  objected  to,  the  question  and  the  fact  and 
grounds  of  objection  shall  be  taken  down  by  the  regis 
ter,  and  that  the  question,  although  incompetent,  imma- 
terial or  irrelevant,  shall  be  answered,  and  that,  when  the 
deposition  is  closed,  the  court  shall  deal  with  it  as  a 
whole,  and  then  pass  upon  the  question  as  to  what  parts 
of  it  are  incompetent,  immaterial  or  irrelevant,  and  im- 
pose costs,  in  its  discretion,  upon  the  party  who  caused 
the  taking  of  the  parts  which  ought  not  to  have  been 
taken.  The  language  of  the  Order  is :  "  Any  question 
or  questions  which  may  be  objected  to,  shall  be  noted  by 
the  register  upon  the  deposition,  but  he  shall  not  have 
power  to  decide  on  the  competency,  materiality  or 
relevancy  of  the  question;  and  the  court  shall  have 
power  to  deal  with  the  costs  of  incompetent,  immaterial 
or  irrelevant  depositions  as  may  be  just."  Now,  inas- 
much as,  by  section  four,  it  is  made  the  duty  of  the  regis- 
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ter  to  adjourn  into  court,  for  decision  by  the  Judge, 
any  question  or  issue  of  fact  or  of  law  that  is  raised 
and  contested  by  any  party  in  the  course  of  the  proceed- 
ings, if  the  making  of  an  objection  to  a  question  put  to 
a  witness,  in  the  course  of  his  examination,  raises  an 
issue  of  law,  which  the  register  is  obliged  to  adjourn  into 
court,  under  section  four,  so  that  it  may  be  decided  by 
the  Judge,  there  will  be  left  on  the  record  of  the  exami- 
nation no  questions  objected  to  and  undisposed  of,  and 
no  objections  noted  and  undecided  by  the  court,  and  there 
can  be  no  incompetent,  immaterial  or  irrelevant  deposi- 
tions or  parts  of  depositions  to  be  dealt  with  in  regard  to 
costs ;  every  objection  will  be  adjourned  into  court  as  an 
issue  of  law,  and  disposed  of  as  it  arises,  and  no  incom- 
I^etent,  immaterial  or  irrelevant  answer  or  testimony  will 
be  found  in  the  record,  for,  the  court  will  already  either 
have  excluded  the  answer  to  the  question  objected  to, 
by  deciding  the  question  to  be  iiftompetent,  immaterial 
or  irrelevant,  or  else  have  admitted  the  testimony  as 
competent,  material  and  relevant.  For  the  good  sense 
of  General  Order  No.  10  is,  that  it  extends  not  only  to 
objections  to  questions,  but  also  to  objections  to  answers 
and  testimony,  on  the  grounds  of  competency,  material- 
ity and  relevancy,  and  that  neither  question,  nor  answer, 
nor  testimony,  is  to  be  ultimately  held  to  be  incompe- 
tent, immaterial  or .  irrelevant,  unless  objected  to  on 
the  record  for  some  ground  of  incompetency,  imma- 
teriality or  irrelevancy  stated  on  the  record.  The 
practice  thus  prescribed  for  taking  depositions,  where 
the  ofScer  taking  them  notes  the  objections  made  to 
questions  and  answers,  but  has  no  power  to  decide  on 
the  competency,  materiality  or  relevancy  of  any  ques- 
tion or  answer,  is  the  established  practice  in  examina- 
tions before  an  Examiner  in  Chancery,  and  in  some  other 
examinations  ;  and  no  practical  difSculty  or  embarrass- 
ment is  experienced  in  the  working  of  such  a  system. 
Although  the  meaning  of  the  provision  of  section  four  of 
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the  Act,  that  the   register  shall  adjourn  the  question  or 
issue  into  court  for  decision  by  the  Judge,  is  not  that  he 
shall  necessarily  adjourn  the  farther  proceedings  in  the 
matter  until  the  question  or  issue  raised  and  contested 
shall  be  decided  by  the  Judge,  (General  Order  No.  11, 
providing  that  the  pendency  of  an  issue  undecided  be- 
fore a  Judge  shall  not  necessarily  suspend  or  delay  other 
proceedings  before  the  register  in  the  case,  and  the  word 
a^aum  in  the  section  having  the  signification  merely  of 
the  word  certify^  or  transmit,)  yet  I  am  satisfied  that,  to 
hold  that  every  objection  to  a  question  put  on  an  exam- 
ination of  the  bankrupt,  or  of  any  other  witness,  before  a 
register,  raises  a  question  or  issue  of  law,  which,  under 
section  four  of  the  Act,  must  be  certified  to  the  court  for 
decision  as  soon  as  it  arises,  would  soon  break  down,  not 
only  the  system,  but  the  court.    For,  although  the  pen- 
dency of  the  issue  undecided  before  the  Judge  would 
not,  under  General  Ordlbr  No.  11,  necessarily  suspend  or 
delay  other  proceedings  before  the  register  in  the  case, 
and  although  the  examination  of  the  baidsTupt  or  other 
witness  might  proceed  in  respect  to  questions  or  answers 
not  objected  to,  yet  it  could  hardly  be  pretended  that, 
under  such  a  system,  it  would  be  proper  to  close  the  ex- 
amination until  the  decision  of  the  court  had  been  had 
upon  all  the  questions  and  issues  thus  raised*     This 
would  open  the  door  to  a  protraction  of  the  examination 
and  of  the  case  until  humati  patience  would  be  wearied 
out,  and  the  bankruptcy  system  would  be  valueless  alike 
to  creditor  and  debtor,  to  say  nothing  of  the  incresped 
expense  caused  to  both.     In  regard  to  the  hardship 
urged,  of  obMging  the  bankrupt  or  other  witness  to  dis- 
close, under  irrelevant,  immaterial,  incompetent,  inquis- 
itorial, and  other  questions,  the  offspring  of  a  mere  itch- 
ing and  prurient  curiosity,  things  which  he  ought  to  be 
protected  from  being  compelled  to  answer,  the  same 
hardship  exists  in  regard  to  the  examinations  before  an 
Examiner  in  Chancery,  and  the  other  kindred  examine*- 
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tions  before  referred  to.  And  the  bankrupt  or  other 
witness  always  has  it  in  his  power,  in  a  clear  case  of 
abuse,  to  refuse,  under  the  advice  and  responsibility  of 
his  counsel,  to  answer  a  question.  Then,  on  an  applica- 
tion to  punish  the  party  for  a  contempt,  which  must 
come  before  the  court,  and  which  the  register  has,  un- 
der section  four  of  the  Act,  no  power  to  entertain,  the 
whole  question  as  to  the  competency,  relevancy  and  ma- 
teriality of  the  question  will  come  before  the  court,  in  a 
proper  way,  for  adjudication.  Besponsible  counsel  will 
not  advise  a  party  to  refuse  to  answer  a  question,  except 
in  a  reasonably  clear  case  of  abuse,  and  a  party  will  not 
be  l&ely  to  run  the  hazard  of  a  contempt  of  court,  in  re- 
fusing to  answer  a  question,  unless  advised  by  counsel  to 
refuse.  In  this  way,  real  and  substantial  questions  alone 
will  come  before  the  court  for  adjudication,  whereas, 
imder  the  facility  with  which  an  objection  can  be  made 
to  a  question  or  answer,  and  the  irresponsibility  for 
making  it,  except  as  regards  the  mere  penalty  of  costs^ 
the  court  would  probably  find  itself  able  to  do  little 
other  business  than  to  dispose  of  objections  to  single 
questions  and  answers,  one  at  a  time,  certified  by  reg- 
isters, on  examinations  before  them. 

For  these  reasons,  I  am  satisfied  that  a  question  put 
to  a  bankrupt  or  other  witness,  on  an  examination  be- 
fore a  register,  or  an  answer  given  by  him,  even  though 
objected  to  in  proper  form,  does  not  raise  a  question  or 
issue  of  law  which  can  be  adjourned  into  court,  under 
section  four  of  the  Act,  for  decision  by  the  Judge. 

Inasmuch  as  the  first  question  certified  in  this  case  by 
the  register  is  not  properly  adjournable  into  court  for 
decision  by  the  Judge,  under  section  four,  it  remains  to 
be  considered  whether  it  is  properly  before  the  court 
under  section  six  of  the  Act. 

Section  six  provides  for  two  modes  of  bringing 
a  question  before  the  court.  The  first  mode  pro- 
vided is,  that  ^^any  party  shall,  during  the    proceed- 
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ings  before  a  register,  be  at  liberty  to  take  the  opinioQ 
of  the  District  Judge  upon  any  point  or  matter  arising 
in  the  course  of  such  proceedings,  .or  upon  the  result  of 
such  proceedings,  which  shall  be  stated  by  the  register 
in  the  shape  of  a  short  certificate  to  the  Judge,  who 
shall  sign  the  same  if  he  approve  thereof,  and  such  cer- 
tificate so  signed  shall  be  binding  on  all  the  parties  to 
the  proceeding ;  but  every  such  certificate  may  be  dis- 
charged or  varied  by  the  Judge,  at  chambers  or  in  open 
court."  This  provision  is  very  difficult  of  satisfactory 
interpretation,  and  of  })ractical  execution.  It  is  not 
stated  what  the  Judge  shall  do  if  he  does  not  approve 
"thereof,"  and  it  is  only  the  certificate  to  be  signed  by 
the  Judge,  if  he  does  approve  "  thereof,"  which  is  made 
binding  on  all  the  parties  to  the  proceeding.  The  opin- 
ion of  the  Judge,  so  to  be  taken,  is  not  declared  to  be 
binding  on  the  parties,  unless  the  Judge  approves  of  and 
sigDs  the  certificate.  In  the  present  case,  in  regard  to 
the  first  question  so  certified,  I  am  of  opinion  that  the 
question  put  to  the  witness,  and  excluded  by  the  regis- 
ter, was  not  a  proper  question  to  be  put,  but  I  am  also  of 
opinion  that  the  register  had  no  power  to  decide  on  the 
competency,  materiality  or  relevancy  of  the  question, 
and  was,  therefore,  wrong  in  excluding  it ;  and  I  am  also 
of  opinion  that  the  view  of  the  register,  that,  under  the 
Bankruptcy  Act,  the  assignee  takes  all  the  property  ac- 
quired by  a  voluntary  bankrupt  up  to  the  day  on  which 
the  register  signs  the  order.  Form  No.  5,  declaring  and 
adjudging  him  to  be  a  bankrupt,  is  not  a  correct  view ; 
and  I  am  also  of  opinion  that  the  reasons  given  by  the 
register,  in  his  certificate,  for  holding  that  the  objection 
to  the  question  put  was  a  good  objection,  are  not  sound. 
I,  therefore,  cannot  say  that  I  approve  the  certificate, 
within  the  language  of  section  six.  My  opinion  upon 
the  point  or  matter  on  which  my  opinion  is  desired  by 
the  certificate,  has  been  given,  but  of  what  avail  it  is,  or 
how  far  it  is  binding  on  the  parties,  under  section  six  of 
the  Act,  is  something  I  am  not  now  called  on  to  decide. 
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Jadge  Hall,  of  the  Northern  District  of  New  York, 
has  made  a  rule  of  his  court  (Bule  24)  in  regard  to  this 
certificate  under  section  six,  as  follows :  **  In  every  cer- 
tificate made  by  a  register,  stating  any  case,  point  or 
matter  for  the  opinion  of  the  District  Judge,  under  the 
fourth  or  sixth  section  of  the  Bankrupt  Act,  according 
to  form  No.  50,  established  by  the  General  Orders  in 
Bankruptcy,  the  fact,  agreed  upon  by  the  parties  to  the 
controversy,  shall  be  clearly  and  fully  stated,  with  reason- 
able certainty  of  time  and  place  ;  and  this  shall  be  fol- 
lowed by  a  brief  statement  of  the  claim  made,  or  posi- 
tion assumed,  by  each  of  the  parties  to  the  controversy. 
The  register  shall  then  add  thereto  such  proposed  order, 
adjudication  or  decision  as  in  his  judgment  ought  to  be 
made,  and  which  shall  be  in  such  form  that  the  District 
Judge  may  signify  his  approval  thereof  by  his  signature. 
The  register  shall  then  afford  to  each  of  the  opposing 
parties,  or  their  attorneys,  a  reasonable  opportunity  to 
consent,  in  writing,  to  the  register's  decision  thereon. 
The  court  will,  on  the  approval  and  confirmation  of  such 
decision  by  the  register,  make  such  order  for  costs, 
against  any  party  declining  to  assent  thereto,  as  may  be 
deemed  proper.  In  case  all  parties  to  such  controversy 
shall  assent  to  such  adjudication  or  decision  of  the  regis- 
ter, he  shall  file  the  same,  and  proceed  with  the  case  up- 
on the  basis  thereof,  as  though  such  controversy  had  not 
arisen."  This  rule  seems  to  imply  that  Judge  Hall  re- 
gards the  opinion  of  the  District  Judge,  in  respect  to  any 
case,  point  or  matter  stated  in  the  certificate  of  a  regis- 
ter, under  either  the  fourth  or  the  sixth  section  of  the 
Act,  as  to  be  given  solely  by  his  approving  or  disapprov- 
ing the  proposed  order,  adjudication  or  decision,  which 
is  to  be  added  by  the  register  to  the  certificate,  his  ap- 
proval being  signified  by  his  signing  the  proposed  order, 
adjudication  or  decision,  and  his  disapproval  being  sig- 
nified by  his  withholding  his  signature. 

The  second  form,  under  section  six,  in  which  the 
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opinion  of  the  court  can  be  obtained  upon  a  question 
arising  in  the  course  of  the  proceedings,  is,  by  a  special 
case,  stated  by  the  parties  by  consent,  and  signed  by 
them  or  their  attorneys,  and,  when  it  presents  an  issue 
raised  before  the  register  in  any  proceedings,  certified  by 
the  register,  under  Oeneral  Order  No.  11.  The  present 
certificate  is  not  one  of  such  a  special  case. 

The  question  intended  to  be  raised  by  the  certificate, 
in  this  case,  and  which  is  discussed  by  the  register,  as  to 
the  time  when  the  line  is  to  be  drawn  between  property 
which  does  and  property  which  does  not  pass  to  the 
assignee  in  bankruptcy,  is  one  of  paramount  importance, 
and  is  fully  considered  and  disposed  of  by  me  in  my  de- 
cision in  the  matter  of  Oharles  6.  Patterson,  made  here- 
with. 


OCTOBER,  1867. 

IN  THE  MATTEE  OF  OHAELES  G.  PATTERSON, 
A  BANKEUPT. 

Commencement  of  Bankruptcy  PROCBBDnras. — ^Timb  to  which  the 
Assignment  Relates. — Adjttdication. — Amendment  op  Petition 
or  schsdxtles. ^bankrupt  mat  consult  counsbl  on  his  exam- 
INATION. 

When  a  petition  in  bankniptcy  is  filed,  which  is  followed  by  an  adjodication  of 
bankruptcy,  the  time  of  the  filing  of  the  petition  is  the  commenoement  of  {nto- 
ceedinij^s  in  bankniptcy,  and  the  assi^ment,  when  made,  relates  to  that  date. 

The  hct  that  amendments  to  the  petition  or  the  schedules  attached  are  afterwards, 
by  order  of  the  register,  filed  before  the  adjudication,  does  not  affect  the  date 
to  which  the  assignment  relates. 

If  no  adjudication  in  bankruptcy  is  made  upon  a  petition,  no  proceedings  are 
commenced,  so  as  to  aiFect  the  title  to  the  debtor's  property,  or  to  give  a  cred- 
itor any  right  against  the  debtor  as  a  bankrupt,  or  against  his  property,  except 
such  as  are  provided  by  section  forty. 
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The  words  "  may  be  issued/*  in  section  thirty-eight  of  the  bankruptcy  Act,  are  to 
be  read,  "  shall  be  iseued.** 

The  adjudication  of  bankruptcy  in  a  voluntary  case  ought  not  to  be  postponed 
until  the  register  has,  in  accordance  With  General  Order  No.  7  and  rule  4  of  this 
court,  certified  the  petition  and  schedules  to  be  correct. 

The  words  "  adjudication  of  bankruptcy,"  in  sections  fourteen  and  nineteen  of  the 
Act,  mean  the  conmiencement  of  the  proceedings,  according  to  section  thirty- 
eight. 

The  register  is  the  proper  judge  of  the  propriety  of  allowing  a  bankrupt,  who  is 
under  examinatioD,  the  privilege  of  consulting  with  his  counsel,  provided  that 
such  consultation  does  not  cause  delay  in  the  proceedings ;  and  the  court  will 
not  interfere  with  the  exercise  of  such  discretion,  in  ordinary  cases. 

Blatohfobd,  J.  This  is  a  special  case  stated  for  the 
opinion  of  the  court  in  this  matter  under  section  six  of 
the  Act.  It  is  signed  by  the  attomeysVor  the  bankrupt, 
and  the  attorneys  for  Tupper  &  Beattie,  creditors,  who 
have  proved  their  debt ;  and  it  is  certified  by  the  register, 
under  General  Order  No.  11,  to  contain  questions  raised 
before  him  in  the  proceedings  in  this  matter. 

The  examination  of  the  bankrupt  was  proceeding  be- 
fore the  register,  and  the  bankrupt  testified  that  he  re- 
ceived a  sum  of  $5,000  about  the  25th  of  August,  1867, 
which  he  then  borrowed  from  one  Charles  Kirby,  and 
which  he  had  not  repaid.  Thereupon  the  creditors  asked 
him  this  question:  *' Where  is  it?"  The  question  was 
objected  to  by  the  bankrupt,  and  the  register  overruled 
the  objection.  The  bankrupt  answered:  "It  has  been 
mostly  si)ent— used."  He  was  then  asked :  '*  How  much 
of  it  has  been  spent  ?"  To  this  question  the  bankrupt 
objected,  on  the  ground  that,  as  matter  of  law,  the  ex- 
amining creditors  had  no  right  to  inquire  of  the  bankrupt 
as  to  any  property  in  his  possession,  which  wa«  acquired 
after  the  commencement  of  the  proceedings  in  bank- 
ruptcy under  which  his  examination  was  had,  and  that, 
if  they  had  that  right,  it  was  exhausted  by  previous  in- 
terrogatories put  and  answered.  The  bankrupt  then  re- 
quested the  register  to  adjourn  the  question  into  court, 
as  an  issue  of  law,  to  be  decided  by  the  judge,  under  sec- 


510  U.  S.  DISTRICT  COURT  REPORTS. 

In  the  Matter  of  Charles  G.  Patterson,  a  Bankrupt 

tion  four  of  the  Act.  The  register  declined  to  adjourn 
the  question  into  court,  and  decided  that  the  question 
should  be  answered.  It  is  agreed  that  the  records  and 
files  in  the  ease  are  a  part  of  the  special  case.  It  is  also 
agreed  that  the  following  questions  are  presented  to  the 
court :  (1.)  Was  the  register  correct  in  declining  to  ad- 
journ the  question  into  court,  as  an  issue  of  law?  (2.) 
Were  the  questions  above  set  forth  admissible  ? 

For  the  reasons  set  forth  in  my  decision  made  here- 
with, in  the  matter  of  Samuel  M.  Levy  and  Mark  Levy, 
I  hold  that  the  register  was  correct  in  declining  to  ad- 
journ the  question  into  court  as  an  issue  of  law. 

A  decision  on  the  second  question  presented  by  the 
special  case  involves  a  decision  as  to  the  time  when  the 
line  is  to  be  drawn,  between  property  which  does,  and 
property  which  does  not,  pass  to  the  assignee  in  bank- 
ruptcy. 

In  the  present  case,  the  chronology  of  the  case  is  as 
follows :  On  the  25th  of  June,  1867,  a  petition,  with  sched- 
ules, was  filed.  On  the  27th  of  June  the  register  exam- 
ined the  same  and  found  them  deficient.  Proceedings 
were  adjourned  from  time  to  time  until  the  8th  of  Au- 
gust, on  which  day  the  register,  on  the  application  of  the 
petitioner,  duly  verified,  made  an  order  that  he  have  leave 
to  file  amended  schedules,  A  and  B,  to  his  petition,  by 
filing  and  substituting  new  and  complete  schedules.  On 
the  19th  of  August,  new  and  complete  schedules,  A  and 
B,  comprising  the  whole  eleven  of  the  sheets  composing 
schedules  A  and  B  in  form  No.  1,  were  filed,  accompa- 
nied by  oaths  to  the  new  schedules ;  but  no  new  peti- 
tion was  filed,  nor  any  amendment  to  the  petition.  On 
the  6th  of  September  the  register  examined  the  substi- 
tut-ed  schedules,  and  certified  the  same  to  be  incorrect 
in  form  and  deficient.  On  the  10th  of  September,  the 
register  made  an  order  giving  leave  to  the  petitioner  to 
file  amendments  to  his  substituted  schedules.  On  the 
11th  of  September,  the  petitioner  filed  an  amendment  to 
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schedule  A,  No.  2,  and  one  to  schedule  A,  No.  3,  duly  ver« 
ified.  On  the  12th  of  September,  the  register  examined 
the  petition  and  schedules,  and  certified  the  same,  as 
amended,  to  be  correct,  and  made  adjudication  of  bank- 
ruptcy, and  granted  a  certificate  of  protection.  On  the 
13th  of  September,  the  register  issued  a  warrant  to  the 
marshal,  returnable  October  23d.  On  the  23d  of  Septem- 
ber, the  proof  of  debt  by  Tupper  &  Seattle  for  $7,952.66 
was  received  and  filed  by  the  register.  On  the  25th  of 
September  the  register,  on  the  application  of  Tupper  & 
Beattie,  made  an  order,  returnable  October  9th,  for  the 
examination  of  the  bankrupt.  This  order  fell  through 
for  want  of  service,  and  another  order  was  made,  return- 
able October  15th,  under  which  the  bankrupt  attended 
before  the  register  on  that  day,  and  his  examination  has 
proceeded. 

It  thus  appears  that  the  petition  was  fiJed  on  the  25th 
of  June,  the  money  inquired  about  was  borrowed  and  re- 
ceived by  the  bankrupt  on  the  25th  of  August,  and  the 
adjudication  of  bankruptcy  was  made  on  the  12th  of  Sep- 
tember. An  assignee  was  elected  by  the  creditors  on  the 
23d  of  October,  at  their  first  meeting,  and  his  choice  has 
been  approved  by  the  register  and  the  judge,  and  he  has. 
accepted  the  trust. 

It  is  insisted  by  the  creditors  that  everything  which 
was  the  property  of  the  bankrupt  on  the  12th  of  Septem- 
ber, at  the  time  the  adjudication  of  bankruptcy  was 
made,  passed  to  the  assignee  when  he  was  appointed ; 
and  it  is  contended  by  the  bankrupt  that  nothing  passed 
to  the  assignee  which  became  the  property  of  the  bank- 
rupt after  the  25th  of  June,  when  his  petition  was  filed. 
If  the  latter  view  is  the  correct  one,  the  questions  in  re- 
gard to  the  $5,000  were  improper.  If  the  former  view  is 
the  correct  one,  the  questions  were  proper.  The  whole 
subject  has  been  orally  argued  before  me  by  the  counsel 
for  the  respective  parties. 

The  fourteenth  section  of  the  Act  provides,  that  the 
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assignment  to  be  execated  to  the  assignee  shall  **  assign 
and  convey  to  the  assignee  all  the  estate,  real  and  per- 
sonal, of  the  bankrupt,  with  all  his  deeds,  books,  and  i>a- 
pers  relating  thereto,  and  such  assignment  shall  relate 
back  to  the  commencement  of  said  proceedings  in  bank- 
ruptcy, and  thereupon,  by  operation  of  law,  the  title  to 
all  such  proi)erty  and  estat^e,  both  real  and  personal,  shall 
vest  in  said  assignee."    The  intent  and  purport  of  this 
provision  is,  that  the  property  which  was  the  property 
of  the  bankrupt  at  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy,  and  no  other  property,  shall 
vest  in  the  assignee,  and  shall  vest  in  him  as  of  the  time 
of  the  commencement  of  such  proceedings,  no  matter 
when  the  assignment  to  the  assignee  is  actually  exe- 
cuted.   It  does  not  mean  that  the  property  which  is  the 
property  of  the  bankrupt  at  the  time  the  assignment  is 
executed,  and  also  the  property  which  was  his  property 
at  the  time  of  the  commencement  of  the  proceedings, 
shall  pass  to  the  assignee.    The  whole  clause  must  be 
read  together,  and,  so  read,  the  words  "all  the  estate, 
'  real  and  personal,  of  the  bankrupt"  do  not  mean  all  that 
which  is  his  estate  at  the  time  the  assignment  is  exe- 
cuted, but  they  only  mean  all  that  which  was  his  estate 
at  the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy.    So,  also,  form  No.  18,  the  form  of  the  as- 
signment, construed  in  connection  with  the  statute,  and 
purporting  on  its  face,  as  it  does,  to  be  made  by  virtue 
of  the  authority  conferred  by  the  fourteenth  section  of 
the  Act,  conveys  to  the  assignee  only  the  property  which 
was  the  property  of  the  bankrupt  at  the  time  of  the  com- 
mencement of  the  proceedings  in  bankruptcy,  and  the 
blanks  in  it  for  a  date  are  to  be  flUed  with  the  date  of  the 
day  of  the  commencement  of  such  proceedings.    The 
word  "is,"  in  that  form,  before  the  word  "possessed,"  is 
probably  a  misprint.  The  form  is  evidently  copied  almost 
verbatim  from  the  form  of  assignment  used  under  the 
Massachusetts  insolvent  law,  and  in  that  form  the  word 
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"was"  is  used,  and  not  "is,"  before  the  word  "pos- 
sessed." 

This  brings  up  the  question,  What  is  the  time  of  the 
commencement  of  proceedings  in  bankruptcy  ?  The  thir- 
ty-eighth section  of  the  Act  undertakes  to  determine 
this.  It  provides,  "  that  the  filing  of  a  petition  for  adju- 
dication in  bankruptcy,  either  by  a  debtor  in  his  own  be- 
half, or  by  any  creditor  against  a  debtor,  upon  which  an 
order  may  be  issued  by  the  court  or  by  a  register  in  the 
manner  provided  in  section  four,  shall  be  deemed  and 
taken  to  be  the  commencement  of  proceedings  in  bank- 
ruptcy under  this  Act."  The  order  referred  to  in  this 
provision  must  be  one  which  can  be  issued  by  the  court, 
and  which  can  be  also  issued  by  a  register,  provided  pow- 
er is  given  to  the  register  by  section  four  to  issue  it ;  and 
it  evidently  must  be  the  earliest  order  which  can  be  so 
issued,  and  it  must  be  an  order  which  is  common  to  vol- 
untary and  involuntary  cases.  It  cannot  mean  the  order 
of  reference  to  a  register,  form  No.  4,  for  that  is  confined 
to  voluntary  cases,  and  can  never  be  made  by  the  regis- 
ter, and  there  is  no  corresponding  order  in  involuntary 
cases.  It  must  mean  the  order  adjudicating  the  debtor 
to  be  a  bankrupt.  This  order,  in  voluntary  cases,  is  form 
No.  6,  and  it  is  caUed  an  order,  in  a  note  to  that  form.  It 
may  be  made  by  the  court,  and  it  may  also  be  made  by 
the  register  under  section  four.  In  involuntary  cases 
this  order  is  form  No.  68,  and  is  called  an  order  on  the 
face  of  it.  It  is  called,  in  section  forty-two,  an  "  order 
of  adjudication  of  bankruptcy."  It  can  be  made  by  the 
court,  but  it  cannot  be  made  by  a  register,  because  sec- 
tion four  of  the  Act,  as  interpreted  by  General  Order  No. 
5,  does  not  authorize  a  register  to  make  it.  The  order 
of  adjudication  is  the  earliest  order  which  answers  the 
requirements  of  the  statute.  Besides,  the  good  sense  of 
the  provision  harmonizes  with  this  view.  Striking  out 
the  words  "  either  by  a  debtor  in  his  own  behalf,  or  by 
any  creditor  against  a  debtor,"  the  provision  reads,  that 
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'*  the  filing  of  Sk  petition  for  adjudication  in  bankraptcy, 
upon  which  an  order  may  be  issued  by  the  court  or  by  a 
register,  &c."  The  words  ^^for  acyudication  in  bank- 
ruptcy" are  to  be  understood  after  the  word  '*  order,"  in 
like  manner  as  they  are  found  after  the  word  **  petition/* 
The  petition  is  filed  for  an  a<]yudication.  The  order  for 
an  adjudication  follows  the  filing  of  such  a  petition. 

The  next  question  is,  as  to  what  is  the  meaning  of 
the  words,  *'  may  be  issued."  The  word  may  must  here 
be  interpreted  to  mean  shall.  The  filing  of  a  petition, 
upon  which  an  order  of  abjudication  shall  be  issued, 
whether  in  a  voluntary  case  or  in  an  involuntary  case,  is 
the  commencement  of  proceedings  in  bankruptcy.  Un* 
less  the  order  of  adjudication  is  made,  the  filing  of  the 
petition  is  not  the  commencement  of  proceedings.  In 
a  voluntary  case,  the  petition  may  be  filed,  and,  before 
the  adjudication  is  made,  the  debtor  may,  for  good  rea- 
sons, have  the  proceedings  stayed  by  the  court,  and  they 
may  never  be  resumed.  In  such  case,  no  title  of  the 
debtor  to  any  property  can  be  affected,  nor  can  any 
creditor  acquire  any  rights,  under  the  proceedings,  for 
no  proceedings  will,  in  a  legal  sense,  have  been  com- 
menced. So,in  an  involuntary  case,  if,  under  section  forty- 
one,  on  the  return  of  the  order  to  show  cause,  the  alle- 
gations of  the  petition  are  not  proved^  no  order  of  adju- 
dication is  made,  and  no  proceedings  have,  in  a  legal 
sense, been  commenced,so  as  to  affect  the  title  to  the  debt- 
or's property,  or  to  give  any  creditor  any  rights  against 
the  debtor  as  a  bankrupt,  or  against  his  property,  except 
the  purely  provisional  rights  and  remedies  provided  by 
section  forty.  It  requires,  therefore,  an  order  of  adjudi- 
cation to  make  the  filing  of  a  petition  of  any  avail  as  a 
commencement  of  proceedings.  But,  when  the  order  of 
adjudication  is  made,  then  the  filing  of  the  petition  is 
the  commencement  of  proceedings.  By  virtue  of  the 
making  of  the  order  of  a(\judication,  the  filing  of  the 
petition  becomes  the  commencement  of  proceedings. 
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The  making  of  the  order  of  adjudication  relates  back 
and  gives  an  effect  to  the  filing  of  the  petition  which  it 
could  not  previously  have,  and  that  effect  is,  that  the 
proceedings  are  to  be  considered  as  having  been  com- 
menced when  the  petition  was  filed.  ' 

What  is  the  petition,  and  what  is  its  filing?  By  sec- 
tion eleven,, the  petition,  in  a  voluntary  case,  is  to  contain 
certain  averments,  and  is  to  have  annexed  to  it  a  sworn 
schedule  of  debts  and  a  sworn  inventory  of  property ; 
and  it  is  declared  that,  if  the  debtor  applies  by  such  a 
petition,  with  such  a  schedule  and  such  an  inventory  an- 
nexed, 'Hhe  filing  of  such  petition  shall  be  an  act  of 
bankruptcy,  and  such  petitioner  shall  be  adjudged  a 
bankrupt."  In  an  involuntary  case,  by  section  thirty- 
nine,  a  petition  by  a  creditor  is  provided  for,  and,  by 
section  forty,  it  is  provided  that,  on  the  filing  of  the  pe- 
tition, an  order  shall  be  made  for  the  debtor  to  show 
cause  why  the  prayer  of  the  petition  should  not  be 
granted.  No  provision  is  made  by  the  Act  for  the  filing 
of  more  than  one  petition  by  the  same  debtor  or  the 
same  creditor,  in  the  same  matter,  or  for  more  than  one 
filing  of  such  petition.  The  forty-second  section  pro- 
vides that  the  order  of  adjudication  of  bankruptcy,  in 
an  involuntary  case,  shall  require  the  bankrupt  to  give 
to  the  marshal  a  schedule  of  his  creditors,  and  an  in- 
ventory of  his  estate,  in  the  form,  and  verified  in  the 
manner,  required  of  a  petitioning  debtor.  The  twenty- 
sixth  section  provides,  that  the  bankrupt  shall  ''be  at 
liberty,  from  time  to  time,  upon  oath,  to  amend  and  cor- 
rect his  schedule  of  creditors  and  property,  so  that  the 
same  shall  conform  to  the  facts."  General  Order  No.  7 
provides,  that  "the  Court  may  allow  amendments  to  be 
made  in  the  petition  and  schedules  upon  the  application 
of  the  petitioner,  upon  proper  cause  shown,  at  any  time 
prior  to  the  discharge  of  the  bankrupt,"  and  General 
Order  No.  33  provides  specially  for  the  mode  of  making 
amendments  to  the  schedules,  annexed  to  the  debtor's 


616  U.  S.  DISTRICT  COURT  REPORTS. 

In  the  Matter  of  Charles  6.  Patterson,  a  Bankrnpt 

petition.  All  these  provisions  serve  to  show  that  the 
petition  is  filed  once  for  all  in  any  case ;  that,  if  it  is 
amended,  such  amendment  does  not  alter  the  date  of  its 
filing,  or  postpone  the  effective  vigor  of  such  filing  to 
the  time  the  amendment  to  it  is  filed ;  that  the  amend- 
ing of  the  schedules  does  not  affect  or  postpone  the  time 
of  the  filing  of  the  petition  ;  and  that  any  j>etition  or 
schedule  that  is  amended  is  merely  amended,  leaving  the 
original  that  is  amended  still  to  stand,  so  far  as  the 
question  of  jurisdiction  or  commencement  of  proceed- 
ings is  concerned,  in  regard  to  the  time  when  it  was  filed, 
as  if  it  were  not  amended. 

This  being  so,  section  eleven  declares,  that  the  filing 
of  the  petition  '^  shall  be  an  act  of  bankruptcy,  and  such 
petitioner  shall  be  adjudged  a  bankrupt."  When  such  a 
voluntary  petitioner  as  the  eleventh  section  specifies  de- 
clares, by  petition  to  the  proper  court,  his  inability  to 
pay  his  debts  in  full,  and  his  willingness  to  surrender  all 
his  estate  and  effects  for  the  benefit  of  his  creditors,  and 
his  desire  to  obtain  the  benefit  of  the  Act,  and  annexes 
to  his  petition  what  purports  to  be  the  verified  schedule 
and  inventory  required  by  the  eleventh  section,  the  filing 
of  his  petition  is  an  act  of  bankruptcy,  and  he  has  a 
right  to  be  adjudged  a  bankrupt  immediately  upon  the 
filing  of  the  petition,  even  though  his  petition  and 
schedules  may  require  amendment,  and  may  afterwards 
be  allowed  to  be  amended.  The  adjudication  of  bank- 
ruptcy, in  a  voluntary  case,  ought  not  to  be  postponed 
untili  under  General  Order  No.  7  and  Bule  4  of  this 
court,  the  register  has  examined  the  petition  and  sched- 
ules, and  certified  them  to  be  correct  in  form.  In  the 
present  case,  that  practice  seems  to  have  been  pursued, 
for  the  petition  was  filed  on  the  25th  of  June,  and  the 
adjudication  of  bankruptcy  was  postponed  until  the  12th 
of  September,  In  order  to  allow  the  schedules  to  be  made 
correct  in  form.  No  amendment  was  made  to  the  peti- 
tion. 
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The  forms  for  orders  of  adjudication  support  this 
view.  Form  No.  6,  for  a  voluntary  case,  states  that  the 
register  finds  that  the  debtor  ^'  has  become  a  bankrupt," 
and  that  the  register  thereby  declares  and  adjudges  him 
a  bankrupt  accordingly.  He  does  not  become  a  bank- 
rupt hy  the  adjudication,  but  he  becomes  one  by 
the  fOing  of  the  petition,  provided  the  adjudication  is 
afterwards  made.  The  abjudication  is  merely  a  certifi- 
cate or  order,  made  by  an  authorized  ofiScer,  to  the  effect 
that  the  petitioner  became  a  bankrupt  by  the  filing  of 
his  petition*  Hence,  in  the  title  of  the  matter,  in  form 
No.  5,  the  date  of  the  filing  of  the  petition  is  set  forth, 
and  the  adjudication  is,  in  effect,  a  finding  or  order  by 
the  register  that  the  petitioner  became  a  bankrupt  when 
his  petition  was  filed,  and  that  he  is  declared  and  ad- 
juged  to  be  such  bankrupt.  So,  in  an  involuntary  case, 
the  adjudication,  form  No.  68,  adjudges  that  the  debtor 
became  bankrupt  before  the  filing  of  the  petition,  and, 
therefore,  declares  and  adjudges  him  a  bankrupt  accord- 
ingly. In  a  voluntary  case,  he  becomes  a  bankrupt  when 
he  files  his  petition.  In  an  involuntary  case,  he  becomes 
a  bankrupt  before  the  petition  is  filed  against  him.  In 
the  former  case,  the  filing  of  the  petition  is  the  act  of 
bankruptcy.  In  the  latter  case,  some  act  committed  be- 
fore the  filing  of  the  creditor's  petition  was  the  act  of 
bankruptcy.  But,  in  both  cases,  the  adjudication  is 
nothing  but  a  judicial  finding  of  the  fact,  that  the  act  of 
bankruptcy  was  committed  at  some  period  prior  to  the 
time  the  adjudication  is  made.  When  this  finding  is 
made,  then  it  is  legally  a<]yudged,  in  the  voluntary 
case,  that  the  proceedings  were  commenced  when  the 
debtor's  petition  was  filed,  which  filing  was  itself  the  act 
of  bankruptcy ;  and,  in  the  involuntary  case,  that  the 
proceedings  were  commenced  when  the  creditor's  peti- 
tion was  filed,  and  not  before,  although  the  act  of  bank- 
ruptcy was  committed  before  the  filing  of  such  petition. 

There  is  nothing  in  General  Order  No.  7,  or  in  rule 
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4  of  this  court,  that  requires  the  register  to  certify  the 
correctness  of  the  petition  and  schedales  before  he 
makes  adjudication  of  bankruptcy.  Bule  4  of  this  court 
only  requires  the  register  to  certify  such  correctness  be- 
fore he  issues  a  warrant  to  the  marshal. 

The  construction  I  have  given  to  the  Act  makes  all 
its  provisions  harmonious.  The  expression  *' abjudica- 
tion of  bankruptcy,"  where  it  occurs  in  section  fourteen, 
means  a  judicial  finding  that  the  party  became  a  bank- 
rupt either  by  the  filing  of  a  debtor's  petition  or  before 
the  filing  of  a  creditor's  petition.  Thus,  the  provision,  in 
section  fourteen,  that  all  the  property,  rights,  &c.,  of  the 
bankrupt  ''shall,  in  virtue  of  the  a4judication  of  bank- 
ruptcy and  the  appointment  of  the  assignee,  be  at  once 
vested  in  such  assignee,"  means,  that  such  property, 
rights,  &c.,  shall,  in  virtue  of  the  finding  that  the  bank- 
rupt had  previously  become  a  bankrupt  and  the  appoint- 
ment of  the  assignee,  be  at  once  vested  in  the  assignee ; 
but  they  vest  as  of  the  time  of  the  filing  of  the  petition. 
The  expression,  ''  time  of  the  adjudication  of  bankrupt- 
cy," in  sections  fourteen  and  nineteen,  means  the  time 
when,  by  the  adjudication,  the  proceedings  in  bankrupt- 
cy were  commenced,  according  to  section  thirty-eight. 
Thus,  under  section  fourteen,  the  assignee  is  to  be  sub- 
stituted for  the  bankrupt,  in  suits  ''pending  at  the  time 
of  the  adjudication  of  bankruptcy,"  that  is,  pending  at 
the  time  the  proceedings  were  commenced,  according  to 
section  thirty-eight.  Section  sixteen  provides,  that  if; 
"at  the  time  of  the  commencement  of  the  proceedings 
in  bankruptcy,"  an  action  is  pending  by  the  debtor  for 
anything  which  ought  to  pass  to  the  assignee,  the  latter 
may  be  admitted  to  prosecute  it  in  his  own  name.  Sec- 
tion nineteen,  in  saying  that  "  all  debts  due  and  payable 
from  the  bankrupt  at  the  time  of  the  adjudication  of 
bankruptcy,  and  all  debts  then  existing  but  not  payable 
until  a  future  day,"  "may  be  proved  against  the  estate 
of  the  bankrupt,"  means,  that  all  debts  due  and  payable 
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at  the  time  of  the  commencement  of  the  proceedings,  as 
above  defined,  may  be  proved.  The  same  section  after- 
wards provides,  that  any  person  liable  as  bail,  &c.,  for  the 
bankrupt,  who  shall  have  paid  the  debt,  shall  be  entitled 
to  prove  such  debt,  '*  although  such  payments  shall  have 
been  made  after  the  proceedings  in  bankruptcy  were  com- 
menced." This  implies  clearly  that,  but  for  this  provi- 
sion, inasmuch  as  the  payments  were  not  made  till  after 
the  proceedings  were  commenced,  the  claim,  not  being  a 
debt  when  the  proceedings  were  commenced,  could  not 
be  proved,  and  shows  that,  under  the  previous  part  of 
the  section,  a  debt  to  be  provable  must  be  due,  or  must 
exist  BS  a  debt,  and  not  as  a  mere  suretyship,  at  the  time 
the  proceedings  are  commenced ;  for,  if  the  payments 
were  made  after  the  commencement  of  the  proceed- 
ings and  before  the  making  of  the  adjudication,  they 
could,  under  the  previous  part  of  the  section,  be  proved 
as  a  debt,  if  that  previous  part  means  that  debts  which 
come  into  existence  as  such  as  late  as  the  making  of  the 
adjudication  can  be  proved. 

We  then  come  to  the  discharge.  Section  thirty-two 
gives  the  form  of  the  discharge  in  Tiaec  verba.  It  dis- 
charges the  bankrupt  from  all  provable  debts  which  ex- 
isted on  the  day  (naming  it)  on  which  the  petition  for  ad- 
judication was  filed  by  or  against  him,  excepting  such 
debts,  if  any,  as  are  excepted  by  the  Act  from  the  opera- 
tion of  a  discharge.  The  language  of  the  discharge  is 
too  plain  for  comment.  There  is  but  one  petition,  in 
judgment  of  law,  in  a  given  case,  and  but  one  filing  of  it. 

This  makes  a  harmonious  system.  When  an  adjudica- 
tion of  bankruptcy  is  made,  following  the  filing  of  a  po- 
tion, then  it  is  judicially  established  that  the  proceedings 
in  the  case  commenced  when  the  petition  wa^  filed.  The 
date  of  such  filing  then  becomes  the  date  from  which  the 
assignee  takes  all  the  property  of  the  bankrupt  which 
was  his  property  at  that  date ;  but  the  assignee  does  not 
take  anything  which  became  the  property  of  the  bank- 
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rupt  after  that  date.  Such  date  also  becomes  the  date  at 
which  a  debt  must  be  due  or  exist,  in  order  to  be  provable, 
subject  to  the  special  provisions  of  section  nineteen  in 
regard  to  contingent  liabilities.  Such  date  also  becomes 
the  date  at  which  provable  debts  must  have  existed,  in 
order  to  be  discharged  by  the  discharge.  In  other  words, 
the  date  of  the  filing  of  the  petition  by  or  against  a  debt- 
or is  the  date  at  which,  if  an  adjudication  of  bankruptcy 
follows,  the  old  order  of  things  passes  away  and  a  new 
leaf  is  turned  over.  Any  other  construction  would  work 
injustice  either  to  the  bankrupt  or  to  his  creditors.  As 
he  can  be  discharged  only  from  debts  which  existed  on 
the  day  the  petition  was  filed,  it  would  be  wrong  to  give 
to  the  creditors  holding  those  debts  property  acquired 
by  him  after  that  day,  and  thus  take  it  away  from  the 
bankrupt,  or  from  creditors  whose  debts,  because  not  in 
existence  on  that  day,  cannot  be  proved  against  him  un- 
der his  bankruptcy. 

It  follows,  therefore,  that,  in  the  present  case,  nothing 
passed  to  the  assignee  which  became  the  property  of  the 
bankrupt  after  the  25th  of  June,  and  that  the  questions 
in  regard  to  the  15,000  were  improper  if  that  money  was 
not  the  property  of  the  bankrupt  when  his  petition  was 
filed. 

For  the  bankrupt,  B.  Sa/nford. 

For  the  creditors,  Benedict  ds  Benedict 

On  the  further  examination  of  the  bankrupt,  he  re- 
quested of  the  register  the  privilege  of  consulting  his 
counsel  as  to  his  answers  to  interrogatories.  The  regis- 
ter granted  the  request,  "provided  that  such  consulta- 
tion does  not  delay  the  proceedings."  On  the  request 
of  the  counsel  for  the  creditors,  the  register  certified  the 
matter  to  the  court. 
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BiiATGHFOBD,  J.  WitMn  the  limits  stated  by  the  regis- 
ter, that  is,  to  the  extent  of  allowing  to  the  bankrupt 
the  privilege  of  constQting  with  his  counsel  while  under 
examination,  provided  that  such  consultation  does  not 
cause  delay  in  the  proceedings,  the  register  is  the  proper 
judge  of  the  propriety  of  allowing  to  the  bankrupt  such 
privilege,  and  the  court  will  not 'interfere  with  the  exer- 
cise of  such  discretion,  in  ordinary  cases. 


€nBitxn  gislrict  oi  Jt^to  Jfork* 

OCTOBER,  1867. 

THE  SHIP  ANTELOPE. 

Admibaltt  Practice. — Bonding  a  Vessel  Worth  Less  than  Sev- 
eral Claims  Against  Her. — Married  Women  Esjeoted  as 
Sureties. 

Where  several  libels  were  filed  against  a  vessel  to  recover  claims,  which  amounted 

to  more  than  the  appraised  vaioe  of  the  vessel, 
Held,  that  she  might  be  discharged,  on  the  claimants  giving  a  stipulation,  in  the 

full  value  of  the  vessel,  the  same  to  stand  in  court,  for  the  benefit  of  all  the 

Ubellants  before  the  court. 
That  a  married  woman,  though  she  justified  in  the  required  amount,  would  not  be 

accepted  as  surety. 

The  ship  Antelope  was  held  under  process  in  two 
cases,  and  both  cases  came  before  the  court  upon  a  mo- 
tion made  on  behalf  of  the  claimants,  for  the  release 
of  the  vessel  upon  bail. 

It  appeared  that,  on  the  31st  day  of  August,  1867, 
one  George  W.  Curtis  filed  his  libel  against  the  vessel  to 
enforce  a  lien,  amounting  to  $827.22,  for  supplies  fur- 
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niBhed  the  vessel  in  this  port  between  the  19th  day  of 
June  and  the  30th  of  August  last.  The  vessel  was,  at 
that  time,  in  the  custody  of  the  sheriff  under  process 
issuing  out  of  a  State  court,  and  the  execution  of  the 
process  of  this  court  was,  accordingly,  delayed 
until  the  custody  of  the  sheriff  terminated  by  a 
sale  and  delivery  to  the  persons  now  before  the  court 
as  claimants,  when  the  vessel  was  duly  seized  by  the 
marshal,  under  the  process  issued  in  the  action  of  Curtis, 
and  also  under  process  issued  in  a  subsequent  action  in- 
stituted against  the  same  vessel  by  the  libellant,  Frank- 
lin F.  Bandolph,  to  recover  the  sum  of  $23,000,  claimed 
to  be  due  by  reason  of  a  breach  of  a  charter  party,  which 
occurred  in  this  port  at  about  the  same  time.  The  total 
value  of  the  vessel,  as  ascertained  by  an  appraisement, 
to  which  no  objection  was  taken,  was  $18,000,  a  sum  in- 
sufficient to  discharge  in  full  the  claims  made  against 
her  in  the  two  actions  above  mentioned.  The  claimants, 
having  perfected  their  appearance,  now  moved  for  the 
release  of  the  vessel,  upon  the  filing  of  a  stipulation  in 
the  full  value  of  the  vessel,  the  same  to  stand  in  court 
in  place  of  the  vessel  for  the  benefit  of  all  the  libellants 
before  the  court,  and  conditioned  to  abide  by  and  per- 
form the  decrees  of  the  court  in  such  actions,  and  pay 
the  sums  awarded  therein,  not  exceeding  in  all  the  ap- 
praised value  of  the  vessel. 

For  Curtis,  Beebe,  Dean  and  Donahue. 

For  Bandolph,  Scudder  a/nd  Carter. 

For  Claimants,  JEmerson  and  Goodrich. 

Beistediot,  J.  Inasmuch  as  the  value  of  this  vessel 
is  conceded  to  be  less  than  the  amount  claimed  in  these 
actions,  it  is  manifest  that  the  claimant  will,  by  stipulat- 
ing to  pay  the  decree  in  each  case  to  the  extent  of  the 
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value  of  the  vessel,  render  himself  liable  to  pay  into 
court,  upon  his  stipulations  in  the  two  cases,  more  than 
the  value  of  the  property  which  he  will  receive  upon  the 
releasee.  Unless,  then,  some  form  of  stipulation  can  be 
taken  which  will  render  the  claimant  liable  for  no  more 
than  the  value  of  the  property  which  he  receives  from 
the  marshal,  the  vessel  must  remain  in  custody.  Accord- 
ing to  the  view  taken  by  the  libellants,  the  necessary 
effect  of  admiralty  proceedings  against  a  vessel,  under 
circumstances  like  the  present,  is  to  compel  the  ship- 
owner either  to  permit  his  vessel  to  be  taken  from  him 
and  sold  before  any  liability  on  her  part  has  been  ascer- 
tained, or  to  allow  her  to  remain  tied  to  the  wharf  in 
custody  of  the  marshal  until  the  final  termination  of  the 
litigation  in  this  or  the  appellate  court,  or  to  pay  a  de- 
mand which  he  disputes.  But  the  flexible  proceedings 
of  the  admiralty  cannot  be  supposed  to  be  inadequate 
to  such  a  state  of  facts,  and  the  court  powerless  to  pre- 
vent such  an  effect  of  its  process.  To  relieve  a  ship- 
owner from  such  a  dilemma,  by  a  stipulation  in  the  form 
here  proi>osed,  is  as  clearly  within  the  general  powers  of 
a  Court  of  Admiralty  as  the  power  to  release  upon  a 
stipulation  in  the  ordinary  form*  It  is  a  power  necessary 
to  the  proper  exercise  of  the  extraordinary  jurisdic- 
tion over  a  ship  and  her  owners,  which  belongs  to  this 
€K>urt,  and  the  same  reason  which  impels  the  court  to 
take  the  ordinary  stipulation  is  applicable  in  favor  of 
the  stipulation  in  the  form  proposed.  A  Oourt  of  Ad- 
miralty will  always  release  a  ship,  and  enable  her  to  pro- 
ceed to  earn  freight,  when  the  rights  of  parties  having 
claims  upon  her  can  be  properly  protected  by  a  stipula- 
tion taken  in  place  of  the  vessel.  The  stipulation  here 
offered  will  fully  secure  to  the  libellants  all  the  rights 
which  they  now  have.  Their  proceedings  look  to  a  sale 
of  the  vessel,  in  satisfaction  of  the  claims  set  forth.  If 
the  vessel  were  to  be  sold  upon  final  decrees,  or  as  per- 
ishable, only  her  value  would  be  paid  into  the  registry,  no 
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matter  how  many  claims  were  outstanding  against  h», 
and  the  lien  of  each  libellant  Would  be  then  transferred 
to  the  fand  in  court,  leaving  the  vessel  free  from  all 
liens.  Under  the  stipulation  proposed,  the  same  sum 
will  be  paid  in,  and  with  this  difference  in  favor  of  the 
libellants,  that,  by  the  terms  of  the  stipulation  offered, 
the  amount  so  paid  in  will  be  applicable  to  the  payment 
of  the  claims  of  the  present  libellants  before  the  court ; 
whereas,  in  case  of  a  sale,  the  proceeds  might  be  sub- 
jected to  subsequent  and  additional  claims.  While  the 
stipulation  proposed  will  thus  secure  to  the  libellants  the 
payment  of  their  demands,  it  will  cause  no  inconve- 
nience in  the  prosecution  of  the  suits.  The  proceeding 
is,  in  effect,  a  consolidation  of  the  two  causes  for  the 
purpose  of  bonding,  to  avoid  the  loss  and  expense  which 
must  otherwise  be  sustained ;  and  the  causes  could  prop- 
erly be  formally  consolidated  for  this  purpose,  and  might 
well  remain  consolidated,  if  either  libellant  desires  to 
conjbest  the  validity  or  amount  of  the  demand  made  by 
the  other,  to  be  dissevered  whenever  it  shall  be  needftil 
for  the  sake  of  convenience  or  in  furtherance  of  justice. 
{The  Wm.  HtM^  1  Lush.^  25.)  In  all  cases  of  many  libels 
against  a  vessel,  w^ere  the  proceeds  in  court  are  insuflft- 
cient  to  pay  all,  the  causes  are,  in  effect,  consolidated : 
that  is,  no  one  is  heard  without  notice  to  all,  and  the 
rights  and  priorities  of  all  are  disposed  of  at  one  and  the 
same  time,  each  libel  being  generally  considered  as  an 
answer  to  all  other  libels,  when  the  question  is  simply 
one  of  priority.  {The  Jyrig  Magaun^  OleoUfP.  66.)  It  is 
not  seen  why  the  same  practice  cannot  as  well  be  pur- 
sued where,  instead  of  proceeds,  there  is  a  stipulation 
fcfr  the  benefit  of  all.  {See  The  Bodney^  Blotch,  and  Saw.j 
p.  227.)  As  to  the  objection  founded  ui>on  the  eleventh 
rule  of  the  Supreme  Oourt,  it  seems  sufficient  to  say- 
that  that  rule  is  not  intended  to  apply  to  a  case  of  seve- 
ral libels  against  a  vessel  which  is  insufficient  to  pay  all ; 
and  no  rule  of  the  Supreme  Court  applying  to  the  case, 
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it  must  be  governed  by  '*  the  principles,  rules  and  usages 
which  belong  to  Oourts  of  Admiralty,  as  contradistin- 
guished from  Oourts  of  Oommon  Law."  {The  JDelmuare, 
Olcottf  p.  242.)  Moreover  if  the  eleventh  rule  were  to  be 
deemed  applicable  to  a  case  like  this,  the  power  which 
the  rule  confers  upon  the  court  to  fix  the  amount  of  the 
stipulation,  without  regard  to  the  value  of  the  vessel, 
would*  include  the  power  to  limit  the  liability  of  the  stip- 
ulation as  proposed  here.  The  motion  of  the  claimants 
will,  therefore,  be  granted,  and  the  vessel  will  be  re- 
leased upon  the  claimants  filing  a  stipulation  to  the 
eifect  above  indicated.  The  form  of  the  stipulation  may 
be  settled  before  the  court,  if  necessary,  and  it  must  con- 
tain a  provision  for  interest.  In  this  court,  all  persons 
desiring  to  recover  property  upon  stipulations  are  re- 
quired to  include  in  their  stipulations  a  provision  for  in- 
terest on  the  value  of  the  property,  from  the  time  of  its 
receipt. 

The  claimants  presented,  as  surety  on  the  bond  di- 
rected to  be  given  as  above,  a  married  woman,  who  just- 
ified in  the  required  amount.  The  libellants  objected  to 
taking  a  bond  thus  executed,  and,  on  referring  the  mat- 
ter to  the  Judge,  the  surety  was  rejected,  and^the  claim- 
ants were  ordered  to  furnish  other  surety. 
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OCTOBER,  1867. 

IN  THE  MATTER  OP  THE  AMERICAN  WATER- 
PROOF  CLOTH  COMPANY,  A  BANKRUPT. 

Appointxbnt  07  Teustsbs  bt  CRBDiTOBe.  —  Pbacticb  oh  Movnro 

CoNnBMATION. 


Where  creditors  of  a  bankntpi  had  adopted  a  resolution  ^pointing 

der  eectiofa  forty-three  of  the  Bankruptcy  Act,  the  oonfirmatiou  of  which  was 

opposed ; 
Held,  That  the  parties  desiring  the  confirmation  of  the  resolation  were  the  moying 

parties,  and  shonld  serve  their  papers  on  the  opposing  purties  that  they  might 

answer  them. 

In  this  case,  the  creditors  had  adopted  a  resolation, 
under  section  forty-three  of  the  Bankrupt  Act,  appoint- 
ing trustees,  and  the  matter  of  confirming  the  resolu- 
tion came  up  before  the  court.  Some  of  the  parties  in- 
terested contested  the  confirmation  of  the  resolution, 
and  the  question  of  the  practice  in  such  a  case  was  dis- 
cussed. 

Judge  Benedict  held  that  the  parties  desiring  the  con- 
firmation of  the  resolution  should  be  considered  the  mov- 
ing parties,  and  directed  that  they  should,  within  a  week, 
file  and  serve  such  papers  as  they  saw  fit  in  support  of 
their  motion,  and  that  the  opposing  parties  have  two 
weeks  to  file  and  serve  papers  in  opposition  thereto. 
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IN  THE  MATTEE  OP  JEEEMIAH  G.  WILBUR, 
A  BANKEUPT. 

Injunction. — Riqhtb  of  Judomsnt  Creditors  who  hayb  Obtainsd 

A   LSVT   PRIOR   to   THB    FiLINO   OF   THS    BaNKRUPt's    PsTITION. 

Where  jndgmenta  were  obtained  in  good  faith  against  a  hankmpt,  and  leviee,  on 
ezecntions  issaed  under  them,  were  made  prior  to  the  filing  of  his  petition  in 
bankruptcy,  after  which  inji^nctions  were  granted  by  the  Bankruptcy  Ck>art, 
Which,  after  the  lapee  of  several  months,  the  creditors  moved  to  dissolve,  the 
assignee  in  bankruptcy  having  taken  no  steps  in  the  matter; 

Heldt  That  as  it  did  not  appear  that  the  property  levied  upon  was  worth  more 
than  the  amoont  of  the  judgments,  nor  that  a  sale  by  the  assignee  would  realize 
any  more  than  a  sale  by  the  sheriff,  and  as  there  was  no  proof  that  any  advan- 
tage would  result  to  any  creditor  by  continuing  the  injunction,  it  must  be  dis- 
solved. 

That  the  rights  acquired  by  the  judgment  creditors  by  their  levy  must  be  preserved 
to  them. 

Whether  the  Bankruptcy  Court  has  power  to  assume  possession  and  control  of 
property  levied  on  by  a  sheriff  prior  to  the  proceedings  in  bankruptcy — ^u^re. 

This  was  a  motion  made  in  behalf  of  certain  jndg- 
ment  creditors  of  the  above-named  bankrupt,  for  the  dis- 
solution of  ian  injunction  previously  issued  by  this  court 
restraining  them  from  proceeding  to  collect  upon  execu- 
tion the  amount  of  certain  judgments  which  they  had 
obtained  in  a  State  court,  and  upon  which  execution  had 
been  issued  and  a  levy  made  upon  certain  personal  prop- 
erty prior  to  the  filing  of  the  bankrupt's  petition. 

Benedict,  J.  It  is  clear,  upon  principle,  and  also,  as  I 
think,  from  the  general  scope  of  the  provisions  of  the 
Bankrupt  Act,  that  any  rights  which  these  judgment 
creditors  have  acquired  in  the  personal  property  in  ques- 
tion, by  reason  of  their  levy  made  prior  to  the  filing  of 
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the  bankrapt's  petition,  are  to  be  preserved  to  them,  and 
cannot  be  destroyed  by  the  subsequent  proceedings  in 
bankruptcy.  Whether,  in  any  case,  this  court  has  the 
I>ower,  by  virtue  of  any  provision  in  the  Act,  to  assume 
the  i>ossession  and  control  of  the  property  levied  upon 
by  a  sheiiif  prior  to  the  proceedings  in  bankruptcy,  and 
compel  the  judgment  creditors  to  receive  their  debt  at 
the  hands  of  this  court  out  of  the  proceeds  realized  £rom 
a  sale  of  such  property  to  the  assignee  in  bankruptcy,  is 
a  question  not  free  from  difficulty.  But,  if  such  a  i>owct 
exists,  it  is  to  be  exercised  with  caution,  and  not  to  be 
resorted  to  unless  it  appear  necessary  to  protect  some 
substantial  right  or  prevent  iigustice.  As  this  case  ap- 
pears from  the  papers,  no  advantage  will  be  derived  from 
the  interfering  with  the  proceedings  upon  the  execution 
in  the  hands  of  the  sheriff.  It  is  not  claimed  by  the 
assignee  that  the  property  levied  upon  exceeds  in  value 
the  amount  of  the  judgments,  nor  that  a  sale  of  it  by  the 
assignee  will  realize  any  greater  sum  than  a  sale  by  the 
sheriff.  Although  the  injunction  was  granted  in  July, 
and  the  assignee  appointed  September  3d,  it  does  not  ap- 
pear that  the  assignee  has  made  any  demand  upon  the 
sheriff  for  the  property,  or  taken  any  steps  towards  se- 
curing possession  of  it ;  nor  has  any  application  been 
made  by  him  for  leave  to  discharge  the  levy  by  payment 
of  the  amount  due  upon  the  judgments,  while  it  is  con- 
ceded that  the  judgments  were  obtained  in  good  faith, 
without  fraud  or  collusion.  Upon  such  a  state  of  fSacts, 
and  in  the  absence  of  evidence  of  any  advantage  to  re- 
sult to  any  creditor  from  the  interference  of  this  court 
by  a  continuance  of  the  injunction,  I  have  no  hesitation 
in  directing  it  to  be  dissolved. 
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THE  STEAMER  OITT  OP  PAEIS. 

COLUSION.  —  AfPUCATIOH   BT   InSURBRB    to    BX   mads   Co-LIBXLLANTS. 

Where  a  libel  was  filed  by  the  owners  of  a  schooner,  which  was  stink  in  a  collision, 
to  recover  for  her  loss,  and  contained  the  allegation  that  it  was  filed  "  in  behalf 
of  the  UbellantB  iad  aQ  parties  haying  a  common  right  of  action  arising  out  of  the 
collifflon,  who  may  intervene  as  co-libellants,  or  otherwise  ";  and,  after  a  decree  for 
libellants,  and  while  the  reference  to  ascertain  the  damages  was  pending,  insurers, 
who  had  paid  a  loss  on  the  cargo,  applied  to  the  court  on  petition  to  be  made  co- 
libeUants; 

Bdd,  That,  as  no  injustice  would  be  caused  to  the  claimants,  the  applicaldon  would 
be  granted,  although  the  court  saw  no  necessity  for,  or  advantage  in,  the  pro- 
ceeding. 

That  a  special  reference  must  be  had,  to  take  and  report  to  the  court  the  evidence 

'  produced  by  the  petitioners  to  show  their  right  to  participate  in  the  decree,  and 
any  evidence  in  opposition. 

This  case  came  before  the  court  upon  a  petition  pre- 
sented under  the  following  circumstances :  The  libel  was 
filed  by  Henry  P.  Simmons  and  other  owners  of  the 
schooner  Percy  Heilner,  to  recover  of  the  owners  of  the 
steamer  Oity  of  Paris  the  damages  arising  out  of  a  colli- 
sion which  occuired  in  the  harbor  of  New  York,  on  the 
14th  day  of  April,  1866,  and  averred  that  it  was  filed  "in 
behalf  of  the  libellants  and  all  parties  having  a  common 
right  of  action  arising  out  of  the  collision  hereinafter 
mentioned,  who  may  intervene  as  co-libellants  or  other- 
wise." It  also  set  out  the  amount  and  value  of  the  cargo 
on  board  the  schooner,  and  averred  that  the  same  was  be- 
ing transported  by  the  schooner  as  a  common  carrier,  and 
prayed  that  the  libellants  might  recover  the  value  of  the 
cargo,  freight,  and  vessel,  as  the  damages  sustained  by 
reason  of  the  collision.  Upon  this  libel,  and  an  answer 
denying  these  averments,  the  cause  went  to  a  hearingupon 
the  merits,  no  other  person  having  applied  to  be  allowed 

84 
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to  interveBe  as  co-libellants  or  otherwise.  Upon  the  hear- 
ingy  an  interlocutory  decree  was  made  in  favor  of  the  libel- 
lants,  and  a  reference  ordered  to  ascertain  and  report  the 
amount  of  damages  sustained  by  the  libellants  in  the  col- 
lision in  question.  Pending  the  reference,  the  Delaware 
and  Mutual  Safety  Insurance  Companies  appeared  before 
the  court,  and  petitioned  to  be  Joined  as  co-libellants  in 
the  action,  upon  the  ground  that  they  were  the  insurers 
of  the  cargo  on  board  the  schooner,  and,  as  such,  paid  to 
the  owners  of  the  cargo  the  amount  of  tlfeir  insurance 
upon  said  coal  as  for  a  total  loss,  whereby  they  claimed 
to  have  become  substituted  in  the  place  of  said  owners 
of  the  cargo,  and  entitled  to  recover  of  the  City  of  Paris 
the  value  thereof. 

Benedict,  J.  In  actions  of  damage,  where  there  are 
claims  for  injury  to  both  vessel  and  cargo,  the  more  usu- 
al, and,  as  heretofore  generally  considered,  the  better 
practice,  has  been  to  bring  separate  actions  in  behalf  of 
the  various  parties  entitled  to  recover,  which  actions  are 
directed  to  be  heard  together  upon  the  question  of  lia- 
bility for  the  collision,  separate  decrees  being  rendered, 
and,  in  case  of  recovery,  separate  references  ordered. 
Such  is  also  the  practice  in  the  English  Admiralty,  al- 
though there  it  is  usual  to  formally  consolidate  the  ac- 
tions for  the  purpose  of  the  main  hearing,  and  to  dissev- 
er them  before  proceeding  with  the  reference.  {Lowndes^ 
Adm.  Law  of  Collisions  at  Sea^  p.  209 ;  Coote,  p.  26.)  A 
single  action  in  the  name  of  the  owners  of  the  vessel,  as 
owners  and  as  carriers  of  the  cargo,  is,  in  this  country, 
also  of  frequent  occurrence,  and  I  know  of  no  case  where 
ii^justice  or  inconvenience  has  followed  either  of  the 
methods  referred  to.  The  practice  now  proposed  in  this 
case  seems  to  be  considered  to  be  now  necessary,  by  rea- 
son of  the  decision  of  the  Supreme  Court  in  the  case  of 
the  Commander-in-Chief,  (1  WaU.,  43,)  but  I  do  not  under- 
stand that  decision  to  compel  any  change  in  the  practice. 
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That  case  decides  that,  in  causes  of  damage,  when  timely 
objection  is  not  taken  to  the  parties  libellants,  the  owners 
of  the  injured  ship  will  be  allowed  to  recover  for  injury 
both  to  the  ship  and  her  cargo  ;  and  that  when  such  an 
action  has  been  carried  to  a  decree  in  rem,  for  the  injury 
to  cargo  as  well  as  vessel,  upon  a  seizure  of  the  vessel 
proceeded  against,  and  due  notice  thereof,  according  to 
the  course  of  the  Admiralty,  a  Court  of  Admiralty  will 
not  entertain  a  second  action  in  behalf  of  the  owners 
of  the  cargo ;  but,  if  necessary  for  the  purpose  of  jus- 
tice, will  protect  the  interests  of  such  owners  in  the  dis- 
tribution of  the  proceeds  of  the  decree,  rendered  in  the 
suit  of  the  owners  of  the  ship.  This  seems  to  me  the 
extent  of  the  decision,  and,  so  construed,  its  correctness 
cannot  well  be  doubted.  (See  also  the  i7o9,  Swabeyj  100.) 
But  while  T  do  not  understand  the  effect  of  this  decision 
to  be  to  compel  a  joinder  of  all  parties  injured  by  a  col- 
lision, as  parties  libellants  in  one  action,  the  remarks  of 
the  court  clearly  indicate  an  opinion  that  such  a  joinder 
may  well  be  made,  and  it  will  therefore  be  permitted  in 
the  present  case,  though  I  confess  that  I  do  not  see  the 
necessity  or  advantage  of  the  proceeding.  According  to 
the  opinion  in  the  case  of  the  Oommander-in-Ohief,  the 
interests  of  the  petitioner,  in  any  amount  which  may  be 
recovered  by  the  owners  of  the  schooner  for  cargo  on 
board,  can  be  protected  in  the  distribution  of  the  pro- 
ceeds of  the  stipulation  given ;  or,  inasmuch  as  the  ac- 
tion of  the  owners  of  the  schooner  has  *been  conducted 
without  publication  of  the  usual  notice  of  seizure,  and 
has  proceeded  no  further  than  an  interlocutory  decree,  a 
second  action  for  the  loss  to  the  cargo  might,  at  this 
stage,  be  instituted  in  the  names  of  the  petitioners. 
There  may,  however,  be  reasons  which  are  not  disclosed, 
which  render  the  practice  proposed  desirable  in  this  case, 
and,  as  no  injustice  will  be  caused  to  the  claimants  by 
allowing  it,  an  order  may  be  entered  to  join  the  petition- 
ers as  co-libellants,  according  to  their  prayer;  but  it 
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must  be  accompanied  by  a  special  order  of  reference,  di- 
recting the  commissioner,  before  whom  the  reference  is 
pending,  to  take  and  report  to  the  court,  with  his  opinion 
thereon,  such  lawful  evidence  as  the  petitioners  shall 
produce,  to  establish  their  right  to  participate  in  the  de- 
cree, together  with  any  eyidence  which  the  daimants 
may  produce  by  way  of  defence  to  the  demand. 


NOVEMBER,  1861 


Df  THE  MATTEE  OF  SAMUEL  D.  WAGGONEE, 
A  BANKEUPT. 

Sfscifications  of  Objection  to  a  Bankrupt's  Discharge. 

If  a  creditor  opposing  a  bankroptf  s  discharge  would  haye  a  trial  under  section 
thirty-one  of  the  Bankruptcy  Act,  his  specification  of  objections  must  be  suffi- 
ciently definite  to  enable  the  court  to  see  that  there  exists  a  fair  question  of  fact, 
necessary  to  be  determined  upon  evidence  outside  of  the  papers,  before  the  dis- 
charge can  be  granted. 

In  this  case  a  creditor  filed  specifications  of  objec- 
tions to  the  bankrupt's  discharge,  charging— 

Firstj  That  the  bankrupt  has  not  conformed  to  his 
duty. 

1.  In  that  he  has  omitted  to  make  a  proper  statement 
of  the  judgments  against  him  referred  to  in  the  sched- 
ules annexed  to  his  petition.  Also  the  same  as  to  par- 
ticulars and  consideration  of  the  debts  owing  by  him. 

2.  In  that  he  has  omitted  to  state  the  places  of  resi- 
dence of  several  of  his  creditors,  with  sufScient  accuracy 
to  enable  them  to  receive  the  notices  required  by  said 
Act  to  be  given  to  them. 

Second^  That  he  has  concealed  a  large,  and  the  greater 
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part,  of  his  estate  and  effects,  and  omitted  to  state  the 
same  in  the  schedules  annexed  to  his  petition. 

On  these  specifications  the  creditor  applied  for  a  trial 
before  the  court. 

Bekebiot,  J.  To  enable  an  opposing  creditor  to  ob- 
tain an  order  for  a  trial  at  a  stated  session  of  the  District 
Court,  under  section  thirty-one  of  the  Bankruptcy  Act, 
the  specifications  must  be  sufficiently  definite  and  certain 
to  enable  the  court  to  see  that  there  exists  a  fair  question 
of  fact,  necessary  to  be  determiAcd  upon  evidence  out- 
side the  papers,  before  the  dii^charge  can  be  granted.  In 
the  present  case  the  specifications  are  too  general  and 
indefinite,  and  do  not  entitle  the  party  to  an  order  for  a 
trial  at  the  stated  session ;  nor  do  they  raise  any  defi- 
nite issue  upon  which  a  summary  hearing  and  adjudica- 
tion could  be  had.  Some  grounds  of  opposition  to  the 
discharge,  set  forth  with  sufficient  deflniteness  to  enable 
the  court  at  least  to  see  that  the  objections  taken  are  not 
frivolous,  or  interposed  merely  for  purposes  of  delay, 
should  appear  in  the  specifications  before  the  court  can 
be  called  upon  to  pass  upon  them.  The  objections  there- 
fore must  be  stricken  out,  with  leave,  however,  to  the 
creditors  to  file  more  definite  specifications  within  three 
days. 
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IN  THE  MATTEE  OF  THE  PETITION  OF  F.  A. 
PLATT,  EEOEIVEE  OF  THE  FAEMEE8'  AND 
CITIZENS*  NATIONAL  BANK,  FOB  AUTHOE- 
ITY  TO  00MPE0MI8B  A  DOUBTFUL  DEBT, 

Rboxiysr  ov  a  Natiokal  Bank.  —  Jubibdigtiov.  —  CoMPBOMisnro 

DSBTS. 

The  KatioBil  BanUiig  Aet  (n  JSUOuim  ai  Lar^,  pa^e  115X  in  the  fiftieth  eeetkn, 
proYidee  that  a  reoeWev  appointed  under  the  Act  may  oompromiae  doubtful 
debts  '*  on  the  order  of  a  court  of  record  of  competent  jnrUdiction." 

Held,  That  thia  court  was  such  a  court 

In  this  case  a  receiyer,  appointed  under  the  National 
Banking  Act,  applied,  on  a  petition  setting  forth  the  cir- 
cumstances, for  leave  to  compromise  a  debt.  The  Na- 
tional Banking  Act,  in  the  fiftieth  section,  provides  that 
the  receiver  may  compromise  doubtful  debts  "on  the 
order  of  a  court  of  record  of  competent  jurisdiction."  The 
question  arose  whether  this  court  was  a  court  of  compe- 
tent jurisdiction.  The  court,  after  consideration,  decided 
that  it  had  jurisdiction,  and  ordered  the  matter  to  be  re- 
ferred to  a  commissioner  to  take  proof  of  the  facts  in  the 
case,  with  his  opinion  thereon. 
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IN  THE  MATTEE  OP  JUSTUS   8.  BEDPIELD, 
A  BANKEXJPT. 

Poor  Dsbtor.— tGsnxbal  Order  No.  30. 

An  order,  directing  that  the  fees  and  costs  in  a  hankruptcy  case  shall  not  exceed 
the  amount  of  the  bankmpt^s  deposit^  should  only  be  made  after  a  personal  ex- 
amination of  the  bankrupt. 

In  this  ease  the  bankrupt  applied,  under  General  Or- 
der No.  SOy  upon  an  affidavit  that  he  had  no  means,  for 
an  order  that  the  fees  and  costs  should  not  exceed  the 
amount  of  the  deposit. 

The  court  held  that,  on  similar  applications,  the  order 
should  only  be  made  on  the  personal  examination  of  the 
bankrupt  as  to  his  means. 


536  U.  8.  DISTRICT  COURT  REPORTS. 

The  Bark  Jupiter. 


NOVEMBER,  1867. 

THE  BAEK  JUPITBE. 

Collision  BBTWsnr  Sailiko  Vksskls  ik  tbb  North  Ska. — Jurisdic- 
tion.— ^Vbssbl  Close-hauled  on  Starboard  Tack. — Change  of 
Course  in  Extremis. 

A  Dutch  schooner  and  a  Rtuslan  bark  came  in  oolUelon  in  the  North  8ea»  by  which 
the  Mhooner  was  sunk.  Each  Teasel  elaSmed  that  she  was  close-hauled,  and  that 
the  other  had  the  wind  free.  The  bark  was  on  the  port  tack,  and  the  schooner 
on  the  starboard  tack.  Both  yessels  kept  their  courses,  till  so  near  that  a  colli- 
sion was  inevitable  if  they  held  on,  when  the  schooner  ported  her  helm,  and 
shortly  afterward  the  bark  also  ported,  but  too  late.  The  direction  of  the  wind 
was  disputed  on  the  erideaoe.  The  bark  was  going  about  eight  knots  an  hour, 
and  the  schooner  about  two  knots  and  a  half; 

Held,  That,  on  the  evidence,  the  schooner  was  close-hauled — as  close  as  she  could  be. 

That,  therefore,  it  was  the  duty  of  the  bark  to  have  ported  earlier  than  she  did, 
and  to  have  kept  out  of  the  schooner's  way. 

That  it  was  not  a  fault  in  the  schooner  that  she  lu£fed  when  she  did,  instead  of 
starboarding  her  helm,  for  she  had  the  right  to  assume  that  the  bark  would  port, 
which  she  did  do,  when  too  late ;  but,  for  an  act  done  under  tlie  curcnmstanoee  in 
question,  even  if  it  had  not  been  judicious,  the  schooner  would  not  be  responsi- 
ble as  for  a  fault,  because  it  was  done  in  a  moment  of  peril,  into  which  she  had 
been  brought  by  the  fault  of  the  bark. 

That  the  bark  was  in  fault  in  not  keeping  a  vigilant  lookout 

That  this  court  had  jurisdiction  of  the  action. 

BiiATGHFOBD,  J.  TMs  is  a  libel  for  a  collision,  filed 
by  the  owners  of  the  Dutch  schooner  Aeolus,  a^gainst 
the  Eussianbark  Jupiter,  owned  by  residents  of  Bremen. 
The  libel  is  filed  by  such  owners  in  their  own  behalf,  and 
as  bailees  of,  and  on  behalf*  of  the  owners  of,  the  cargo  of 
the  Aeolus.  The  schooner  was  on  a  voyage  from  Oron- 
stadt,  in  Eussia,  to  Koogerpolder,  in  Holland,  with  a 
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cargo  of  linseed  on  freight.  The  bark  was  on  a  voyage 
firom  Bremen  to  New  York,  with  a  cargo  and  passengers. 
The  collision  took  place  between  one  and  two  o'clock  in 
,th6  afternoon,  on  the  5th  of  September,  1864,  in  the 
North  Sea,  in  latitude  66°  T  north,  and  longitude  5°  15' 
east  firom  Greenwich.  The  schooner  was  so  injured  that 
Bhe  sank  within  a  few  minutes,  and  was  totally  lost.  The 
libel  avers  that  the  schooner  was  close  hauled  on  her 
starboard  tack,  and  heading  somewhere  about  south- 
west by  south ;  that  the  wind  was  strong  from  the  north- 
ward and  westward,  and  the  sea  high ;  that  the  bark  was 
on  her  port  tack,  and  heading  nearly  opposite  to  the 
schooner ;  that  the  bark  had  no  sufficient  lookout,  and 
did  not  attempt  to  keep  away,  but  kept  right  on  towards 
the  schooner ;  that  the  schooner  put  her  helm  to  port, 
and  tried  to  luff  into  the  wind,  and  avoid  the  collision, 
but,  being  in  the  trough  of  the  sea,  did  not  answer  her 
helm  quickly ;  and  that  the  bark  was  hailed  to  keep 
away,  but  paid  no  attention  to  the  hail,  and  kept  on  till 
she  struck  the  schooner  on  her  port  bow.  The  answer 
avers  that  the  wind  was  west  north-west ;  that  the  bark 
was  close  hauled  and  steering  north  by  west,  and  sailing 
from  seven  to  eight  knots  an  hour;  that  the  schooner 
was  seen  some  three  miles  off,  firom  two  to  three  points 
on  the  starboard  bow  of  the  bark ;  that  the  schooner 
had  the  wind  free,  and  was  on  a  course  which  would  have 
carried  her  to  the  starboard  of  the  bark  had  both  vessels 
kept  their  courses ;  that  the  bark,  being  close  hauled, 
kept  her  course,  and  had  a  right  to  do  so;  that  the 
schooner  also  kept  her  course,  with  the  wind  free,  until 
the  vessels  approached  each  other,  and  until  the  schooner 
rea<^hed  a  position  on  the  starboard  bow  of  the  bark,  and 
slightly  ahead,  but  still  steering  in  a  way  that,  if  her 
course  had  been  kept,  would  have  carried  her  to  the  star- 
board side  of,  and  under  the  stem  of,  the  bark,  when  she 
suddenly  luffed,  coming  up  into  the  wind  and  changing 
her  course  nearly  to  the  west,  and  came  upon  the  stw* 
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board  bow  of  tbe  bark,  tiie  port  bow  of  tbe  adiooner 
coming  in  eontaefe  with  the  starboard  bow  of  the  bark, 
and  the  sohooaw  swinging  alo^gBide  of  the  starboard 
side  of  the  bi^k,  and  soon  after  smking ;  that,  as  soon, 
as  the  schooner  was  seen  to  Inff,  the  wheel  of  the  bark 
was  put  to  port,  and  efforts  were  made  to  keep  her  ofl^ 
bnt  the  distance  betwe^i  the  two  vessels  was  so  small 
that  very  little  if  any  diange  in  the  coarse  of  the  bark 
was  effected ;  and  that  the  schooner,  before  the  collision, 
had  been  steering  sonth-west  \xy  south* 

It  is  established,  by  the  evidence,  that  the  bark  was 
heading  north  by  west^  and  was  close  hauled  on  hes  port 
tack,  and  was  sailing  about  eight  knots  an  hour.  It  is 
claimed  for  the  bark,  that  the  wind  was  west  north-^west, 
or  not  further  to  the  west  than  west  by  north,  and  that 
the  bark  was  sailing  within  from  five  to  six  iK>ints  of  the 
wind.  For  the  schooner,  it  is  claimed^  that  the  wind  ww 
west,  and  that  the  schooner  was  heading  south-west  by 
south,  close  hauled  on  her  starboard  tack,  and  sailing 
within  five  points  of  the  wind.  But  the  bark  claims  that 
the  schooner  was  not  close  hauled,  but  was  sailing  with 
a  free  wind.  If  the  bark  and  the  schooner  were  both  of 
them  close  hauled,  it  was  the  duty  of  the  bark,  being  on 
her  port  tack,  to  give  way,  and  it  was  the  duty  of  the 
schooner,  being  on  her  starboard  tack,  to  keep  her 
course.  But,  if  the  schooner  had  the  wind  free,  and  the 
bark  wsa  dose  hauled,  it  was  the  duty  of  the  schooner  to 
give  way,  even  though  she  was  on  her  starboard  tack, 
and  it  was  the  duty  of  the  baik  to  keep  her  course  even 
though  she  was  on  her  port  tack.  I  have  arrived  at  the 
conclusion,  ftfter  a  careful  examination  of  the  evidence, 
that  the  schooner  was  close  hauled,  and  was  sailing  as 
close  to  the  wind,  on  her  starboard  tack,  as  she  could  sail* 
The  testimony  of  the  master,  and  of  all  of  her  crew  who 
have  been  examined,  three  in  number,  is,  that  she  was 
sailing  as  close  to  the  wind  as  she  could  lie.  The  master 
says,  that  even  then  she  was  to  the  leeward  of  the  true 
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course  to  her  port  of  destination,  and  that  he  could  not 
keep  her  up  to  her  true  course.  Of  the  men  oci  the  bark* 
but  two,  the  chief  mate  and  Pepper,  claim  to  have  s^e^ 
the  schooner  till  just  at  the  moment  of  collision, 
or  to  have  noticed  her  course  as  she  approached 
the  bark  from  a  distance.  Holling,  a  passenger  o^ 
the  bark,  saw  the  schooner  two  miles  o%  and  says 
that  she  had  the  wind,  as  far  as  he  could  see,  one 
or  two  points  free.  Much  stress  is  laid  by  the  bark 
upon  the  testimony  of  those  on  board  of  the  bark  as 
to  the  direction  of  the  wind,  and  it  is  urged  that,  the 
wind  being  west  northrweat,  and  the  schooner  sailing 
south-*west  by  south,  she  was  not  sailii^r  within  seven 
points  of  the  wind,  and  was,  therefore,  sailing  fcee,  be^ 
cause  the  bark  was  sailing  close  hauled  within  five  points 
of  the  wind.  But  the  dispute  about  the  course  of  the 
wind  is  only  as  to  whether  it  was  west  or  west  north- 
west, a  diftoence  of  only  two  points.  If  one  point  is 
taken  off  from  the  claim  on  one  side,  and  one  point  is 
added  to  the  claim  on  the  other  side,  as  to  the  direction 
of  the  wind,  thus  dividing  the  difference»  then,  the  bark 
sailing  west  by  north  and  the  schooner  south-^west  by 
south,  each  vessel  would  be  sailing  within  sii:  points  of 
the  wind.  Without  deciding  as  to  the  exact  course  of 
the  wind,  I  think  the  testimony  of  those  on  the  schooner, 
as  to  the  fact  that  she  was  close  hauled,  is  to  be  relied 
on,  especially  in  view  of  the  fact  that  she  was  making 
but  two  and  a  half  knotff  an  hour*  According  to  the 
theory  of  the  bark,  the  bark  was  making  eight  knots  an 
hour  while  sailing  within  five  podnts  of  the  wind,  while 
the  schooner  was  sailing  no  closer  to  the  wind  than  sevevi 
points,  and  making  only  two  and  a  half  knots  an  hour. 
According  to  the  theory  of  the  schooner,  the  bark  was 
sailing  as  far  off  as  seven  points  from  the  wind,  while  the 
schooner  was  within  five  points  of  it,  a  state  of  things 
more  probable,  from  the  respective  rates  of  going  of  the 
two  vessels. 


640  TJ.  S.  DISTRICT  COURT  REPORTS. 

The  Bai^  JvifHer, 

It  was  strongly  argaed  for  the  bark,  that  the  master  of 
the  schooner  testified  that,  before  the  collision,  the 
schooner  laffed  up  into  the  wind  as  much  as  fonr  points, 
and  still  had  her  sails  full,  and  that»  therefore,  she  mnst 
have  had  the  wind  free.  It  is  true,  that  the  master  of 
the  schooner  says  that  the  schooner  had  luffed  about 
four  points  before  the  collision,  and  that,  at  the  time  of 
the  collision,  her  sails  were  foil.  But  it  is  not  at  all  clear 
that  she  did  luff  to  this  extent.  Gerzonius,  one  of  her 
crew,  who  was  on  deck  when  she  luffed,  says,  on  his 
direct  examination,  that  she  "  came  up  to  one  and  a  half 
points  in  the  wind  before  the  collision"  ;  but,  on  his 
cross-examination,  he  says,  that,  **by  luffing,  she  changed 
her  course  one  iK>int  and  a  half,''  and  that  he  did  not 
notice  whether  her  sails  were  full  or  shaking  at  the  time 
of  the  collision.  I  think  that  what  the  master  really 
testified  was,  that  the  schooner  had  luffed  to  about  four 
points  from  the  wind,  and  that  what  Qerzonius  testified 
to,  on  his  direct  examination,  was,  that  she  came  up  one 
and  a  half  points  into  the  wind  before  the  collision,  that 
is,  that  she  changed  her  course  by  luffing  a  point  and 
a  half,  and  came  up  to  four  points  from  the  wind,  and 
not  that  she  changed  her  course  four  points  by  luffing 
and  came  up  to  a  point  and  a  half  from  the  wind.  For, 
the  master  says,  that  the  schooner  was  sailing  at  the 
time  five  and  a  half  points  from  the  wind ;  Gerzonius 
says,  four  and  a  half  to  five  points  $  Barf  says,  five  to  six 
points ;  Schipper  says,  sik  points.  Schipper  says,  that 
the  schooner's  sails  were  full  at  the  time  of  the  collision, 
but  Schwetzer,  one  of  the  crew  of  the  bark,  says,  that 
the  schooner's  sails  were  shaking  at  the  time  of  the  col- 
lision. I  think  it  is  imiH>S8ible  to  believe,  on  the  whole 
evidence,  that  the  schooner  could  have  luffed  up  as 
much  as  four  points  and  still  have  had  her  sails  full.  If 
she  did  luff  up  four  points,  her  sails  must  have  shaken. 
At  all  events,  the  evidence  as  to  the  extent  of  her  luff- 
ing and  as  to  whether,  after  she  had  luffed,  her  sails  were 
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or  were  not  full,  is  so  unsatisfactory,  that  it  is  not  safe 
to  predicate  upon  it  any  conclusion  as  to  the  course  she 
was  on  when  she  started  to  luffi  or  as  to  whether  she 
then  had  the  wind  free  or  not*  The  other  testimony, 
before  referred  to,  going  to  show  that  she  was  in  fact 
close  hauled,  is  much  more  reliable  and  is  entirely  satis- 
factory. 

As  the  schooner  was  close  hauled  on  her  starboard 
tack,  she  was  entitled  and  bound  to  keep  her  course,  as 
against  the  bark.  It  is  alleged  by  the  bark,  that  the 
schooner  changed  her  course  before  the  collision,  and 
thereby  caused  the  collision  by  the  luff  she  made,  and 
that,  if  she  had  kept  her  course,  the  collision  would  not 
have  occurred.  But  it  is  proved  that  the  schooner  did 
not  luff  until  a  collision  was  inevitable,  if  both  vessels 
should  keep  their  courses,  and  that  she  then  luffed  be- 
cause she  saw  that  the  bark  persisted  in  holding  her 
course  and  would  not  port  her  helm.  It  was  no  fault 
on  the  part  of  the  schooner  to  luff  under  those  circum- 
stances. When  she  luftbd  she  was  close  to  the  bark. 
Pepper,  a  seaman  on  the  bark,  says,  that  the  schooner 
was  about  three  ships'  lengths  off  when  she  changed  her 
course*  Schwetzer  says,  that,  when  the  schooner  was 
five  or  six  lengths  off,  she  was  luffing  into  the  wind. 
The  master  of  the  schooner  says,  that  she  was  about  a 
cable's  length  from  the  bark  when  she  luffed.  For  an 
act  done  under  those  circumstances,  in  extremis^  at  the 
moment  of  peril,  the  schooner  would  not  be  responsible 
as  for  a  fault.  The  peril  into  which  she  had  been 
brought  was  not  her  own  fault,  but  was  the  fault  of  the 
bark  in  not  keeping  off;  and  a  movement  to  save  herself, 
when  a  collision  teas  inevitable,  even  though  not  a  judi- 
cious one,  cannot  be  imputed  to  her  as  a  fault,  or  relieve 
the  bark  from  responsibility  for  bringing  on  the  peril. 
(BenUey  v.  Cayne^  4  Wallace^  512.)  But  the  movement  of 
the  schooner  to  luff,  instead  of  starboarding  her  helm, 
was  proper,  for  she  was  entitled  to  conclude  that  the 
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bark,  if  she  made  any  movement,  would  port  her  helm, 
M  the  bark  in  fietct  did,  but  too  late.  If  the  schooner 
had  starboarded  and  the  baik  had  ported,  snch  joint 
movements  would  not  have  tended  to  prevent  a  col*^ 
lision. 

I  am  satisfied  that  this  collision  happened  throngh 
negligence  on  the  part  of  the  bark  in  not  {porting  her 
helm  in  time  to  avoid  the  schooner,  and  that  she  failed 
to  port  it  in  time  because  she  had  no  proper  lookout. 
The  i»ersons  in  charge  of  the  bark  at  the  time  observed 
the  schooner  a  long  distance  off,  and  then  paid  no  further 
attention  to  her  till  the  bark  was  only  three  or  four 
ships'  lengths  off  from  her.  Then,  after  the  schooner 
had  ported  her  helm  and  was  luffing,  the  bark  ported 
her  helm,  but  too  late  to  avoid  the  collision. 

The  claimants  set  up  that,  inasmuch  as  the  bark  is  a 
Bussian  vessel,  and  her  owners  reside  in  Bremen,  and 
the  schooner  is  a  Dutch  vessel,  and  she  and  her  cargo 
were  owned  by  residents  of  Holland,  this  court  has  no 
jurisdiction  of  the  action.  A  general  objection  to  the 
jurisdiction  of  the  court  is  taken  by  the  answer.  With- 
out going  into  any  extended  discussion  of  the  question, 
I  am  satisfied  that  this  court  has  jurisdiction.  {The 
Johami,  Frederick^  1  TT.  JBo(.,  36 ;  Flanders  on  MariUme 
Law,  §  381.) 

There  must  be  a  decree  condemning  the  bark,  with  a 
reference  to  a  commissioner  to  ascertain  the  damages 
caused  to  the  libellants  by  the  collision. 

JB,  S.  Owen,  for  the  libellants.    ' 

Be^  and  Donohue,  for  the  claimants. 
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IN  THE  MATTER   OP  OHAELBS  H.  McINTIEE, 
A  BANKEUPT. 

Sebvics  of  NoTioSy  FoBM  No.  62. — Bequest,  Form  No.  28, 

When  tlie  discbarge  of  a  banlmipt  ia  applied  for  after  sixty  days  from  the  adju- 
dication, the  notice,  form  No.  52,  need  be  eerVed  only  on  the  creditors  who 
bare  proved  tbeir  debts,  eren  though  it  contains  a  notice  of  the  second  and 
third  general  meetings  of  creditors. 

It  is  not  necessary,  in  such  case,  that  tbe  request  of  the  assignee,  form  No.  28, 
should  be  furnished  to  the  register. 

In  this  case,  at  the  request  of  the  bankrapt,  the  regis- 
ter certified  to  tlte  court  two  questions,  viz. :  (1)  Whether, 
when  the  discharge  is  applied  for  after  sixty  days  from 
ttke  adjudication,  the  notice,  form  N^o^  62,  if  containing 
the  notice  of  the  second  and  third  general  meetings  of 
the  creditors,  must  be  mailed  to  all  the  creditors  known 
to  the  bai^orupt,  or  only  to  such  as  have  proved  their 
debts ;  (2)  Whether,  in  applying  for  the  order  to  show 
cause  why  a  discharge  should  not  be  granted,  after  sixty 
days  from  the  abjudication,  the  bankrupt  must  furnish 
to  the  regist^  the  request,  form  ISo.  28. 

The  register  expressed  his  opinion,  that  it  was  safer 
to  require  the  notice  to  be  given  to  all  the  creditors,  and 
that  the  request,  tonxi  No.  28,  ought  to  be  furnished. 

BiiATCHFOBB,  J.  The  notice  need  be  mailed  only  to 
those  creditors  who  have  proved  their  debts,  and  it  is 
not  necefgisary  that  the  request  of  the  assignee,  form  INo. 
28,  should  be  furnished. 
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KOYEMBER,  1867. 

IN  THE  MATTEE  OP  CHAELES  G.  PATTEESON. 
A  BANKEUPT. 

EZAMIKATIOV  OF   BaVKBUPT. — GamIBO. 

A  baoknipt  under  examination,  in  October,  1867,  in  prooeediogs  oommeneed  in 
Jooe,  1867,  haying  itated  what  amoimt  of  property  he  had  a  year  before  that 
time,  was  aaked  "  Have  yon  lost  any  part  of  it  in  gaming  f  * 

Held,  That  the  queation,  being  broad  enough  to  coyer  the  time  snbeequent  to  the 
commencement  of  hie  proceedings  in  bankruptcy,  was  imprc^r,  aa  calling  on 
him  for  an  answer  which  might  snbject  idm  to  punishment  for  a  criminal  of- 
fence, under  section  forty-four  of  the  Bankruptcy  Act. 

In  this  case  the  register  certified  to  the  court  that  the 
bankrapt,  being  ander  examination  on  October  30th,  1867, 
was  asked :  "  How  much  property  had  you  a  year  ago  ?•* 
and  answered : ''  I  probably  had  what  cost  me  $100,000,  in 
real  and  personal  property,  subject,  perhaps,  to  liens  of 
various  kinds  to  half  that  amount ; ''  that  he  was  then 
asked:  ^'Have  you  lost  any  part  of  that  in  gaming?" 
that  the  bankrupt  objected  to  the  question  as  incompe- 
tent and  irrelevant,  and  the  register  overruled  the  objec- 
tion and  allowed  the  question ;  that  thereupon  the  bank- 
rupt, under  instruction  by  counsel,  refused  to  answer  the 
question  till  ordered  so  to  do  by  the  court ;  and  that  the 
register  was  of  opinion  that  the  bankrupt  should  be  com- 
pelled to  answer  the  question.  The  bankruptcy  pro- 
ceedings were  commenced  June  25th,  1867. 

Blatghfobd,  J.  The  question,  so  far  as  it  called  on 
the  bankrupt  to  answer  as  to  whether  he  had,  since  the 
commencement  of  the  proceedings  in  bankruptcy,  lost  in 
gaming  any  portion  of  his  estate,  was  objectionable,  as 
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calling  on  him  for  an  answer  which  might  subject  him 
to  punishment  for  a  criminal  offence,  under  section  forty- 
four  of  the  Bankruptcy  Act.  The  question  was  broad 
enough  to  cover  the  time  subsequent  to  the  commence- 
ment of  the  proceedings  in  bankruptcy,  and  was,  there- 
fore, improper. 


NOVEMBER,  1867. 

THE  BAEK  J.  G.  PAINT  AND  HEE  OAEGO. 

Salvage  Agrebment. 

Courts  of  Admiralty  will  not  allow  a  salvor  to  take  advantage  of  his  sitoation 
and  to  avail  himself  of  the  calamities  of  others  to  drive  a  bargain ;  but  they 
will  enforce  a  contract  made  for  salvage  service  and  salvage  compensation, 
where  the  salvor  has  not  taken  advantage  of  his  power  to  make  an  nnreaaon- 
able  bargain. 

Under  the  circnmstances  of  this  case,  an  agreement  to  pay  to  a  steamboat  $8,000 
for  towing  a  vessel  worth  $8,000,  with  a  cargo  of  sogar,  for  twenty-seven  hours, 
was  sostained  by  the  oonrt. 

Blatchfobd,  J.  This  is  a  libel  for  salvage,  filed  by 
Gharles  Loveland,  master  and  part  o^vner  of  the  steamer 
Euf eka,  on  behalf  of  himself  and  all  others  interested, 
against  the  bark  J.  G.  Paint  and  her  cargo.  The  bark  is 
a  British  vessel,  and  was  on  a  voyage  from  St.  Jago  de 
Cuba  to  New  York,  with  a  cargo  consisting  of  640  hogs- 
heads, 205  barrels,  38  boxes,  and  10  tierces,  of  sugar. 
She  is  340  tons  burthen,  new  measurement,  and  is  two 
years  old,  and  was  worth  about  $8,000  in  United  States 
currency  at  the  time  of  the  salvage  service.  It  does  not 
appear  what  was  the  value  of  her  cargo.  On  the  30th  of 
March,  1867,  about  6  o'clock  A.  M.,  the  bark  was  at  anchor 
in  six  fathoms  of  water,  about  four  miles  east  north-east 
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from  Abseeom  light  on  the  New  Jersey  eoast.  Bhe  liad 
been  blown  off  from  pilotage  gronnd,  while  looking  for  a 
pilot  to  bring  her  into  the  port  of  New  Yorlt,  eight  days 
before,  and  had  lost  her  rudder  in  a  gale  at  that  time.  For 
two  days  afterwards  she  continued  to  lie  to,  and  then  she 
fell  in  with  a  brig,  to  which  she  made  a  signal  by  setting 
her  colors  union  down.  The  brig  took  off  from  her  the 
women  and  children,  and  a  sick  sailor,  and  sailed  in  com- 
pany with  her  for  some  time.  The  bark  sailed  on  the 
wind  and  steered  by  her  sails,  but  she  could  not  steer  by 
them  when  off  the  wind.  After  a  time  the  brig  took  the 
bark  in  tow,  as  the  wind  was  light,  the  bark  being  then 
about  15  miles  to  the  southward  and  westward  of  Cape 
May,  and  intending  to  go  in  .to  Hampton  Beads  as  the 
nearest  port.  It  then  became  calm  and  both  vessels  came 
to  anchor,  land  being  visible.  Subsequently  the  wind 
came  out  from  west  north-west,  blowing  off  shore,  and 
the  vessels  sailed  in  company  along  the  shore,  out  of  sight 
of  land,  on  a  course  north  or  north  north-east,  close  to 
the  wind,  with  their  port  tacks  aboard.  No  opportunity 
was  afforded  to  try  and  steer  the  bark  before  the  wind, 
or  to  wear  ship.  She  was  steered  by  her  sails.  The  brig 
afterwards  got  astray,  but  the  bark  kept  on  her  course, 
and  got  out  a  spar  to  assist  in  steering.  The  brig  found 
the  bark  again  and  the  two  sailed  in  company,  the  wind 
being  steady  and  blowing  favorably.  The  bark  was 
obliged  to  sail  in  such  direction  as  she  could,  wheiuom 
the  wind.  The  wind  getting  light  again,  the  brig  took 
the  bark  in  tow  again,  and  land  was  made,  which  the 
brig  took  to  be  Cape  Henlopen,  and  the  bark  thought 
was  Absecom.  The  latter  idea  proved  to  be  the  correct 
one.  The  bark  came  to  anchor  there,  although  the 
weather  was  fine  and  the  wind  favorable  for  continuing 
her  course  to  Sandy  Hook,  for  the  reason  that  the  brig 
insisted,  even  after  the  light  on  shore  was  set  on  the 
evening  of  the  29th  of  March,  that  the  light  was  Cape 
Henlopen  light,  and  not  Absecom  light.    The  brig  let 
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go  of  the  bark  and  stood  off,  and  at  sunrise  the  next 
morning  was  9  miles  east  south-east  from  the  bark,  hull 
down. 

At  6  o'clock  on  the  morning  of  the  SOtb,  the  steamer, 
being  on  a  voyage  from  New  York  to  Little  Egg  Harbor, 
(between  which  place  and  Kew  York  she  was  a  regular 
trader,)  and  being  at  the  time  about  2  miles  off  from  the 
bar  at  the  entrance  of  the  inlet,  and  30  miles  from  her 
dock  at  Little  Egg  Harbor,  saw  the  bark  lying  at  anchor, 
about  7  or  8  miles  south  of  the  bar,  and  believing  her  to 
be  in  distress,  ran  down  to  her.  When  the  steamer 
came  within  2  miles  of  the  bark,  she  saw  on  the  bark 
a  signal  of  distress,  being  a  flag  set  union  down  half 
way  up  the  peak.  The  st-eamer  reached  the  bark  about 
8  o'clock  A.  M.  The  bark,  on  being  hailed  from  the 
steamer,  said  that  she  wanted  assistance,  and  her  master 
asked  the  captain  of  the  steamer  what  he  would  charge 
to  tow  the  bark  to  the  Delaware  Breakwater.  The  cap- 
tain said,  that  he  would  not  tow  her  to  the  Breakwater, 
but  would  tow  her  to  New  York.  The  master  then 
asked,  what  he  would  charge,  and,  at  the  request  of  the 
captain,  went  on  board  of  the  steamer.  The  captain 
there  told  the  master,  that  he  would  tow  him  to  New  York 
for  $4,000.  The  master  said,  that  he  would  not  give  it,  but 
would  let  the  bark  go  ashore  first,  and  offered  $2,000. 
The  captain  refused  that,  and  the  master  started  to 
return  to  the  bark.  Either  before  the  master  left  the 
steamer,  or  after  he  got  into  the  small  boat,  the  captain 
said  he  would  take  $3,000.  The  captain's  version  is,  that 
the  $3,000  offer  was  made  before  the  master  left,  that 
the  master  refused  it  and  started  to  return  to  the  bark, 
and  the  steamer  started  her  screw  ahead  to  leave,  and 
that  the  master,  when  he  got  a  short  distance  off,  said  he 
would  give  the  $3,000.  The  master's  version  is,  that, 
after  his  offer  of  $2,000  was  refused,  he  got  into  his 
boat  to  leave,  that  then  the  $3,000  offer  was  made,  that 
he  returned  to  the  bark  without  making  a  bargain  and 
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consulted  his  mates,  and  that  all  concluded  to  give  the 
93,000.  The  clerk  of  the  steamer  drew  a  written  agreement, 
which  the  master  signed  on  board  of  the  steamer,  whereby 
the  master  promised  to  pay  to  the  steamer  or  her  owners, 
in  one  month,  $3,000  for  towing  the  bark  from  Absecom 
to  New  York.  This  agreement,  so  signed,  was  delivered 
to  the  captain.  The  steamer  took  the  bark  in  tow  at  first 
by  a  hawser  behind,  but,  after  about  an  hour,  took  her 
alongside,  and  thus  towed  her  to  New  York,  and  anchored 
her  off  the  Battery.  She  was  towed*  for  twenty-seven 
hours.  The  steamer  had  from  a  quarter  to  a  half  of  a  ton 
of  coal  left  when  she  arrived  at  New  York.  Little  Egg 
Harbor  bar  is  90  miles  from  New  York.  The  usual  time 
of  the  trip  of  the  steamer,  from  New  York  to  where  she 
was  when  she  turned  aside  to  go  to  the  bark,  was  about 
10  hours.  Her  consumption  of  coal  was  7  or  8  tons  for 
14  or  15  hburs  running.  The  steamer  was  worth  $22,000, 
and  had  on  board  at  the  time  20  tons  of  cargo,  destined 
for  Little  Egg  Harbor,  which  she  subsequently  delivered 
there  and  collected  freight  for. 

The  captain  of  the  steamer  says,  that  the  wind  was 
west  south-west,  and  blowing  hard  when  he  reached  the 
bark ;  that  it  was  misty  when  he  took  her  in  tow ;  that 
he  thought  she  would  go  on  the  beach  in  an  east  wind 
if  she  did  not  take  his  offer ;  that  it  was  50  or  60  miles 
nearer  to  the  Breakwater  than  to  New  York,  but  he  could 
not  have  gone  to  the  Breakwater  and  back  sooner  than 
to  New  York  and  back,  becaiise  of  the  head  sea;  and 
that  he  could  not,  for  want  of  coal,  have  got  the  bark  to 
the  Breakwater. 

The  master  of  the  bark  says  that,  when  the  steamer 
reached  him,  the  wind  was  light  off  shore,  but  it  looked 
as  if  they  were  going  to  have  a  storm  ;  that,  if  the  wind 
had  blown  on  shore,  there  would  have  been  danger ;  that 
there  was  not  any  time  after  the  bark  lost  her  rudder 
when  she  was  perfectly  unmanageable ;  that  he  does  not 
consider  a  vessel  without  a  rudder  safe ;  that,  if  he  had 
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been  on  a  lee  shore,  he  would  have  had  to  trust  entirely 
to  his  anchors,  and,  if  his  ground  tackle  had  given  way, 
he  would  have  gone  ashore ;  that,  with  the  wind  right  on 
shore,  there  would  not  have  been  much  salvation ;  and 
that  the  place  where  the  bark  was  anchored  was  a  dan- 
gerous place.  The  mate  of  the  bark  testifies  that  if,  at 
the  place  where  the  steamer  found  the  bark  at  anchor, 
the  wind  had  changed  to  blow  on  shore,  there  would  have 
been  danger  of  going  ashore,  if  the  anchors  had  failed 
to  hold.  The  bark  did  not  leak,  and  was  not  otherwise 
disabled  than  by  the  loss  of  the  rudder.  When  the 
steamer  arrived  at  New  York  with  her,  the  wind  was 
south-east,  and  it  was  storming,  and  had  been  so  for 
three  or  four  hours. 

The  answer  of  the  bark  does  not  set  up  that  any  un- 
fair advantage  was  taken  of  the  circumstances  in  which 
the  bark  was  found,  to  Ixact  from  her  an  unreasonable 
contract,  or  that  the  price  agreed  to  be  paid  for  the  ser- 
vice was  more  than  the  salvage  service  was  worth.  It 
sets  up,  that  the  master  asked  the  captain  of  the  steamer 
what  he  would  ask  to  tow  the  bark  to  the  Breakwater  ; 
that  the  captain  refused  to  tow  her  to  the  Breakwater, 
but  said  he  would  tow  her  to  New  York  for  $4,000 ;  that, 
after  some  negotiation  on  the  subject,  the  master  agreed 
to  give  $3,000  to  be  towed  to  New  York,  which  was  ac- 
cepted ;  that,  while  the  claimants  of  the  bark  do  not  ad- 
mit that  such  service  was  worth  $3,000,  yet,  as  the  mas- 
ter agreed  to  pay  that  sum,  they,  so  far  as  respects  the 
bark  and  freight,  are  willing  to  abide  by  the  contract ; 
that,  nevertheless,  if  the  court  shall  not  consider  such 
sum  just  and  reasonable,  as  respects  the  owners  of  the 
cargo,  then  the  claimants  of  the  bark  desire  to  have  the 
benefit  of  any  reduction  thereof;  and  that  such  contract 
was  made  for  the  benefit  of  the  cargo  as  well  as  of  the 
vessel,  and  the  cargo  is  bound  to  contribute  and  pay  its 
just  proportion  of  such  salvage  service. 

The  answers  of  the  claimants  of  the  cargo  deny  that 
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the  service  was  worth  $3,000,  and  allege  that  the  a^ee- 
ment  to  pay  the  same  was  improperly  exacted  out  of  the 
master  of  the  bark,  by  taking  advantage  of  the  peculiar 
circumstances  in  which  he  was  placed,  and  that  it  should 
not  be  enforced  against  the  cargo,  although  they  say 
they  are  willing  to  pay  a  reasonable  and  liberal  compen- 
sation for  the  trouble,  labor  and  services  of  thelibellant^ 
and  for  the  assistance  of  the  steamer,  and  they  claim 
that  a  proper  proportion  should  be  paid  by  the  owners  of 
the  bark  and  her  freight. 

It  is  well  settled  that  Courts  of  Admiralty  will  not 
allow  a  salvor  to  taJ^e  advantage  of  his  situation,  and  to 
avail  himself  of  the  calamities  of  others  to  drive  a  bar- 
gain ;  but  yet  they  will  enforce  a  contract  made  for  sal- 
vage service  and  salvage  compensation,  where  the  sal- 
vor has  not  taken  advantage  of  his  power  to  make  an 
unreasonable  bargain.  {Post  ^.  Jones^  19  Haw.^  160 ; 
The  Schooner  EmuUms,  1  Sumner,  210  ;TheA.D.  PaUMn, 
1  Bhitchf.  a  a  U.,  414.) 

After  a  careful  consideration  of  all  the  facts  in  this 
case,  I  am  unable  to  come  to  the  conclusion  that  the  sum 
agreed  upon,  $3,000,  is  an  unreasonable  compensation 
for  the  service  rendered,  or  that  the  agreement  to  pay  it 
was  made  under  such  circumstances  that  the  sum  fixed 
by  the  agreement  ought  not  to  be  taken  as  the  measiure 
of  the  salvage  compensation.  I  therefore  award  to  the 
libellant  the  sum  of  $3,000  as  such  compensation,  with 
interest  from  April  30th,  1867,  the  amount  tp  be  appor- 
tioned between  the  vessel  and  the  cargo  by  a  commis- 
sioner, on  a  reference  tor  that  purpose,  if  such  apportion- 
ment is  not  otherwise  fixed  by  the  parties. 

Beehe  c&  DonoJme,  for  the  libellant. 

E.  S.  Owen,  for  the  bark. 

D.  D.  Lordy  for  the  cargo. 
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THE  STEAMER  SAEAGOSSA. 

Salvage. — ^Distribution. 

Towing  a  steam  vesael  whicb  baa  lost  the  use  of  her  steam  machinery  by  an  acci- 
cident,  although  she  is  sound  in  hull  and  masts,  is  a  salvage  service. 

It  is  not  necessary  that  the  distress  should  be  actual  or  Immediate,  or  that  the 
danger  should  be  imminent  or  absolute.  It  is  sufficient  if,  at  the  time  when  the 
serviee  is  rendered,  the  vessel  has  encountered  any  damage  oi'  misfortune  which 
may  possibly  expose  her  to  destraot'.on  if  the  service  be  not  rendered. 

Where  a  steamer,  which  has  lost  the  use  of  her  machinery,  was  towed  by  another 
steamer  about  sixty  or  sixty^Ave  milee  to  Charleston,  the  latter  losing  by  the 
service  not  over  two  or  three  hours  of  time,  and  the  former  saving  three  or 
four  days,  the  vessel  towing,  with  her  cargo,  being  worth  $230,000,  and  the  saved 
vessel  and  her  cargo  being  worth  $100,000,  the  court  awarded  $900  salvage.  Of 
this  $900,  $400  was  allotted  to  the  owner  of  the  saving  vessel,  and  $50  to  her  mas- 
ter,  and  the  remaining  $450  was  ordered  to  be  divided  among  the  officers  and 
erew,  indnding  the  master,  in  proportion  to  ihsar  wages. 

BiiATOHFOHD,  J.  This  is  a  libel  for  salvage,  filed  by 
Oomelius  K.  Garrison  and  others,  owners  of  the  steamer 
San  Salvador,  on  behalf  of  themselves  and  all  others 
claiming  any  interest,  against  the  screw  steamer  Sara- 
gossa,  her  tackle,  &c.  The  crew  of  the  San  Salvador  have 
come  in  by  petition  and  been  made  co-libellants.  On  the 
30th  of  April,  1867,  the  Saragossa,  being,  with  her  cargo, 
of  the  value  of  $100,000,  and  on  a  voyage  from  New  York 
to  Oharleston,  broke  the  coupling  to  her  shaft  so  that  her 
screw  became  of  no  service.  While  in  this  condition 
she  was  found  by  the  San  Salvador,  at  a  point  about  sixty 
to  sixty-five  miles  from  Oharleston  bar,  and  about  fifty 
miles  south  of  Frying  Pan  Shoals.  The  San  Salvador  was 
on  a  voyage  from  New  York  to  Savannah,  with  a  cargo 
and  passengers,  and  was,  with  her  cargo,  of  the  value  of 
$230,000*    The  Saragossa  was  in  the  usual  track  of  vessels 
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rtmning  down  the  Alantic  coast,  and  attracted  the  at- 
tention of  the  San  Salvador  by  hoisting  tker  ensign, 
union  dowii.  She  had  her  sails  set,  the  wind  being  light 
.  from  the  northward  and  eastward,  but  she  was  making 
very  little  headway.  She  asked  the  San  Salvador  to  tow 
her  to  Charleston.  The  San  Salvador  towed  her  from 
sixty  to  sixty-five  miles,  using  the  hawser  of  the  San 
Salvador,  and  left  her  in  a  safe  place  inside  of  Charleston 
bar.  The  service  occupied  about  nine  hours,  at  a  speed  of 
about  seven  knots  an  hour,  the  usual  speed  of  the  San 
Salvador  in  like  weather  being  about  eight  knots  an  hour. 
What  wind  there  was  was  fair  to  carry  the  Saragossa  to 
Charleston  by  means  of  her  sails,  and  she  was  in  all 
respects  in  a  good  condition,  except  the  accident  to  her 
machinery.  The  sea  was  very  smooth,  and  it  would  prob- 
ably have  taken  her  three  or  four  days  to  reach  Charleston 
with  her  sails,  it  being  nearly  a  dead  calm.  The  usual 
route  of  the  San  Salvador  would  have  caiTled  her  about 
nine  miles  outside  of  Charleston  bar,  and  she  deviated  from 
her  route  at  an  angle  of  about  fifteen  degrees.  The  loss 
of  time  to  the  San  Salvador  was  not  over  two  or  three 
hours,  with  the  corresponding  increased  expense  of  coal, 
and  the  saving  of  time  to  the  Saragossa  was  three  or 
four  days,  with  the  saving  of  her  expenses  for  that  time. 
This  service  was  a  salvage  service.  In  order  to  make  a 
salvage  service  it  is  not  necessary  that  a  vessel,  whether 
sailing  or  steam,  should  be  unnavigable,  or  that  a  steam 
vessel  should  be  injured  not  merely  in  her  machinery  but 
in  her  hull  or  her  sails  also.  Where  a  vessel  has  not 
received  any  injury  or  damage,  and  is  in  the  same  condi- 
tion she  would  ordinarily  be  in  without  having  encountered 
any  damage  or  accident,  a  service  rendered  to  her  is  not 
a  salvage  service.  {The  Beward^  1  TF.  Bob,,  177.)  A  steam 
vessel  which  has  lost  the  use  of  her  steam  machioery  by 
an  accident,  is  not  in  the  same  condition  she  would 
ordinarily  be  in,  although  she  is  sound  in  hull  and  masts 
and  has  the  use  of  her  sails,  and  a  service  rendered  to 
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her  under  such  circumstances,  by  towing  her,  is  not 
a  mere  towage  service,  but  is  a  salvage  service.  It 
is  not  necessary  that  the  distress  should  be  actual  or 
immediate,  or.  that  the  danger  should  be  imminent  or 
absolute,  but  it  is  sufficient  if,  at  the  time  the  assistance 
is  rendered,  the  vessel  has  encountered  any  damage  or 
misfortune  which  might  possibly  expose  her  to  destruction 
if  the  services  were  not  rendered.  (The  Cha/rlotte^  3  W. 
Boh.,  68,  71.) 

I  think,  in  this  case  that  $900  is  a  proper  compensation. 
Of  this  sum,  I  award  $400  to  the  owners  of  the  San  Sal- 
vador and  $50  to  her  master.  The  remaining  $450  is  to 
be  divided  among  the  officers  and  crew,  including  the 
master,  in  proportion  to  their  respective  monthly  wages, 
the  apportionment  to  be  made  by  a  commissioner,  on  a 
reference,  unless  the  parties  agree  upon  it.  The  claimant 
must,  also,  pay  the  costs  of  the  suit. 

Beebe  <b  Danohue,  for  the  libellants. 

E.  C.  Benedict,  for  the  claimant. 


NOVEMBER  1867. 

THE  STEAMEE  SAEAGOSSA  AND  HEE  OAEGO. 

^      Salvaok. — Distribution. 

Where  a  steamer  which  had  broken  her  machinery,  so  that  it  could  not  be  need, 
bat  could  have  been  made  fit  for  nse  in  a  day  or  two,  and  which  was  making 
two  and  a  half  knots  an  hour  under  canrass,  was  towed  by  another  steamer,  for 
about  thirty-four  hours,  to  Fortress  Monroe,  and  thence  to  Norfolk,  where  the 
salvor  vessel  was  compelled  to  go  for  coal,  and,  at  the  time  of  their  arrival  at 
Fortress  Monroe,  it  began  to  blow,  and  stormed  so  heavily  that  the  latter  was  un- 
able to  go  to  sea  till  the  second  day  after,  and  she  then  met  with  severe  weather  on 
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her  way  to  New  York,  b  j  which  she  was  somewhat  SAJared  and  was  also  com- 
pelled to  pat  back  to  Norfolk  for  more  coal: 

Eeld,  That  neither  could  the  fact,  that  the  salvor  yessel  was  aared  from  exposure 
to  storm  by  going  into  Fortress  Monroe,  be  taken  into  consideration  to 
diminish  her  eompensation  for  the  servioes  she  rendered,  nor  could  the  storms 
which  she  afkerwards  met,  or  the  iiyury  whioh  they  inflicted  upon  hsr,  be 
considered  for  the  purpose  of  increasing  that  compensation. 

The  salvor  vessel  with  her  cargo  and  freight  being  worth  $434,000,  and  the  vessel 
saved  with  her  cargo  and  fireight  being  worth  $100,000,  and  both  carrying 
passengers,  the  court  awarded  $9,000  salvage. 

TMs  sum  was  distributed,  one  half  to  the  owners  of  the  salvor  vessel,  $500  to 
her  master,  and  the  rest  to  her  officers  and  crew,  indoding  the  master,  in 
proportion  to  their  wages. 

It  is  the  policy  of  Courts  of  Admiralty  to  encoarage  Salvage  services  by  large, 
powerful,  well  equipped  and  valuable  steamers,  by  giving  tiieir  owners  one- 
half  of  the  oompensation  awarded. 

Blatohfohd,  J.    This  is  a  libel  for  sal^^age,  filed  by 
William  H.  Goodspeed,  owner,  and  George  W.  Ward, 
master,  of  the  steamer  Charles  W.  Lord,  on  behalf  of 
themselves  and  of  the  crew  of  the  Oharles  W.  Lord, 
against  the  screw  steamer  Saragossa,  her  tackle,  &a,  and 
her  cargo  and  freight  money.  The  Saragossa  was  on  her 
way  from  Charleston  to  New  York.  The  Oharles  W.  Lord 
was  on  her  way  from  Galveston,  Texas,  via  Key  West,  to 
New  York.    On  the  night  of  the  17th  of  March,  1867,  at 
about  ten  o'clock,  the  Oharles  W.  Lord,  having  reached  a 
point  about  nineteen  miles  south-east  of  Oape  Hatteras 
light,  had  her  attention  attracted  by  the  burning  of  bine 
lights  to  the  south-east  of  her.    She  was  then  headiiig 
to  the  northward,  having  rounded  Oape  Hatteras  Shoals, 
but,  on  seeing  the  lights,  she  kept  off  and  ran  down  to 
them.    She  there  found  the  Saragossa  with  some  canvas 
set  but  not  under  steam.  In  reply  to  a  bail,  the  Sari^ossa 
asked  to  be  towed  to  Fortress  Monroe,  and  said  that  she 
had  broken  down.    The  Oharles  W^  Lord  assented  to 
taking  her  in  tow  and  did  so.  The  disabling  of  the  Sara- 
gossa was  caused  by  the  giving  way  of  the  coupling  be- 
tween two  sections  of  her  shaft,  which  rendered  her  screw 
useless.    She  was  making  about  two  and  a  half  knots  an 
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hoar  under  canvas,  and  was  engi^ed  in  repairing,  or  in 
making  preparations  to  repair,  the  machinery.  Her  en- 
.  gineer  says,  that  he  could  have  repaiiMl  the  break,  at  sea, 
in  from  twenty-four  to  thirty-six  hours,  so  as  to  have  made 
three  and  a  half  knots  an  hour  under  steam  without  can- 
vas, and  have  made  a  port.  There  was  a  bad  sea  on  at 
the  time,  and  the  wind  was  strong  firom  the  north-west, 
and  the  Saragossa  was  about  five  or  six  miles  from  the 
Gulf  Stream.  About  half  past  eleven  o'clock  that  night 
the  towing  began  by  a  hawser  run  from  the  stem  of  the 
Gharles  W.  Lord.  For  the  first  eight  hours  little  progress 
was  made,  on  account  of  the  bad  sea  an<l  the  strong  head 
wind.  About  eight  o'clock  on  the  morning  of  the  18th, 
the  wind  moderated,  and  the  vessels  got  in  under  the 
land.  They  arrived  at  Fortress  Monroe  on  the  morning 
of  the  19th,  about  seven  or  eight  o'clock.  The  shaft  of 
the  Saragossa  was  disconnected  during  all  the  time  of 
the  towing,  so  that  her  machinery  was  not  used.  She 
was  in  good  condition  in  all  respects,  except  the  accident 
to  her  machinery,  and  her  sails  and  spars  and  masts  were 
in  good  order.  The  Charles  W.  Lord  had  about  seventy 
tons  of  coal  when  the  towing  commenced,  and  about 
thirty-two  when  she  reached  Fortress  Monroe.  She  would 
have  used  from  twenty-six  to  thirty  tons  in  reaching 
New  York,  from  the  place  where  the  towing  commenced, 
if  she  had  not  done  the  towing.  She  was  of  the  value 
of  $150,000  at  the  time  of  the  service,  and  was  a  new 
vessel.  She  had  on  board  a  cargo  valued  at  $273,000,  (of 
which  $70,000  was  the  value  of  $50,000  of  specie).  Her 
freight  money  for  the  voyage  was  $8,700,  and  her  stores 
were  worth  $2,500.  Her  cargo  consisted  principally  of 
cotton,  hides  and  wool.  She  had  sixteen  passengers. 
The  Saragossa  had  a  crew  of  thirty-seven  persons  and 
twenty-three  passengers,  among  whom  were  some  fe- 
males. The  Saragossa  was  worth  from  $45,000  to  $50,000, 
her  cargo  was  worth  $52,000,  and  her  freight  money  was 
$1,500. 
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The  service  rendered  in  this  case  was  a  salvage  service, 
and  was  one  of  merit,  and  ought  to  be  proi>erly  rewarded. 
Bat  there  is  nothing  in  the  case  to  justify  the  extra- 
ordinary demand  made  at  the  trial,  that  the  libellants 
should  receive  more  than  $40,000  as  salvage  compen- 
sation. The  weather  was  not  stormy ;  there  was  no  ex- 
posure or  risk  of  life  on  the  part  of  the  master  and  crew 
of  the  Charles  W.  Lord ;  there  was  no  imminent  peril  to 
the  Saragossa ;  there  was  no  great  amount  of  labor  or 
skill  bestowed  or  displayed  on  the  part  of  the  salvor 
vessel ;  nor  was  there  any  great  length  of  time  occupied 
in  the  service.  On  the  other  hand,  the  value  of  the 
property  imperilled  by  the  deviation  of  the  Charles  W. 
Lord  fh)m  her  voyage  was  large,  and  the  service  was 
rendered  promptly  and  efSciently ;  and  the  policy  of  the 
law  is  to  encouri^e  salvage  services  by  steam  vessels,  es- 
pecially when  rendered  to  steam  vessels  which  are  car- 
rymg  passengers. 

I  do  not  consider,  as  an  element  in  the  salvage  service 
in  this  case,  any  speculation,  growing  out  of  the  gales 
which  blew  between  the  time  the  vessels  arrived  at 
Fortress  Monroe  and  the  time  the  Charles  W.  Lord  sub- 
sequently arrived  at  Kew  York.    Whether  the  Saragossa 
would  or  would  not  have  been  able  to  repair  her  ma- 
chinery before  the  gales  came  on,  so  as  to  have  had  its 
aid  in  keeping  off  firom  a  lee  shore,  or  in  keeping  her 
head  to  the  wind,  or  whether,  if  she  had  not  succeeded 
in  repairing  her  machinery  before  the  gales  came  on,  she 
would  or  would  not  have  been  able  to  lay  to  in  a  gale  by 
the  use  of  her  saUs  alolie,  are  questions  having  too  many 
contingent  ingredients,  to  be  considered  in  estimating  the 
value  of  the  salvage  service.    And,  if  I  were  to  consider 
them,  I  should  hold,  that  the  weight  of  the  testimony  is, 
that  the  Saragoi^sa  could  have  repaired  her  machinery,  so 
that  site  would  have  had  the  use  of  steam  before  the 
gales  came  on,  and  that  if  she  had  not  repaired  her  ma- 
chinery she  would  still  have  been  able  to  lay  to  by  the 
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aid  of  her  sails  alone.*  So,  also^  as  to  the  gales  which 
the  Charles  W.  Lord  encountered  on  her  voyage  from 
Fortress  Monroe  to  New  York,  and  which  caased  damage 
to  her,  and  which  it  is  claimed  she  would  not  have  encoun- 
tered if  she  had  not  deviated  from  her  voyage  to  assist  the 
Sarafossa,  because  she  would  have  reached  New  York 
before  tl)e  gales  came  on, — all  such  considerations  are 
too  remote  to  enter  into  the  question  of  the  compensation 
for  the  service  rendered.  In  the  case  of  The  Schooner 
JEnmUmSf  {VSumner^  215,)  it  was  argued,  that  a  storm  which 
occurred  the  next  day  after  the  saved  vessel  and  cargo 
reached  a  harbor,  would  have  very  probably  occasioned 
their  total  loss  if  they  had  not  then  been  in  port.  In  reply 
to  this.  Judge  Story  says :  '*  Admitting  that  to  be  true, 
still  it  cannot  constitute  a  material  ground,  in  a  case  like 
the  present,  for  enhancing  the  salvage.  Salvage  is  a 
compensation  for  the  rescue  of  the  property  from  pres- 
ent impending  perils,  and  not  for  the  rescue  of  it  from 
possible  future  i>erili}.  It  is  a  compensation  for  labor  and 
services,  for  activity  and  enterprise,  for  courage  and  gal- 
lantry, actually  exerted,  and  not  for  the  possible  exercise  of 
them,  which,  under  other  circumstances,  might  have  been 
requisite.  It  is  allowed  because  the  property  is  saved, 
not  because  it  might  have  been  otherwise  lost  upon 
future  contingencies.  Subsequent  perils  and  storms  may 
enter  as  an  ingredient  into  the  case,  when  they  were 
foreseen,  to  show  the  promptitude  of  the  assistance  and 
the  activity  and  sound  judgment  with  which  the  business 
was  conducted,  but  they  can  scarcely  avail  for  any  other 
purpose.  Ought  the  salvage  to  be  diminished  by  a 
favorable  state  of  the  weather  after  the  arrival  in  port? 
If  not,  why  should  it  be  increased  by  an  unfavorable 
state  of  the  weather.  To  introduce  such  ingredients 
into  the  element  of  salvage,  which  were  neither  foreseen 
nor  acted  upon,  would  compel  the  Court  to  deliver  itself 
over  to  conjectures  resting  on  loose  probabilities,  the 
nature  and  extent  of  which  could  never  be  measured. 


55S  U.  a  DISTRICT  COURT  RBPORTS. 

The  Steamer  SangoMa  end  her  Ouga 

It  wotQd  be  to  go  off  soundings,  to  desert  the  facts,  mid 
to  be  guided  by  speculations  always  questionable  and 
sometimes  deceptive***  These  views  are  eminently  sound, 
and  have  always  been  followed  by  Courts  of  Admiralty 
in  the  United  States.  They  were  applied  by  this  Court 
in  the  case  of  The  CameHu$  BrinneO,  (October,  1864.) 
In  that  case,  a  salvage  service  was  rendered  by  a^teamer. 
The  steamer,  in  pursuing  her  voyage  after??urds,  struck, 
at  low  water,  at  a  place  where  she  would  not  have  struck 
at  high  water,  and  it  appeared  that,  if  she  h&d  not  been 
delayed  by  stopping  to  render  the  salvage  service,  she 
would  have  passed  at  high  water,  instead  of  at  low  water, 
the  spot  where  she  struck.  She  was  injured,by  the  striking, 
to  the  amount  of  $2,600,  but  the  court  threw  out  all  con* 
sideration  of  the  damages  caused  by  the  striking. 

In  the  present  case,  the  Charles  W.  Lord  was  engaged 
in  towing  the  Saragossa  for  about  thirty«four  hours,  from 
the  time  she  took  her  in  tow  till  the  two  vessels  arrived 
at  Fortress  Monroe.  The  Charles  W.  Lord  was  obliged 
to  go  to  Norfolk  to  procure  coal,  and  arrived  there  about 
ten  o'clock  A.  M.  on  tfie  19th  of  March.  When  she  was 
about  to  anchor  the  Sari^ossa  at  Fortress  Monroe,  she 
was  requested  by  the  Saragossa  to  tow  her  to  Norfolk, 
and  consented  to  do  so,  because  she  had  to  go  there 
herself  for  coal.  She  accordingly  took  the  Saragossa 
in  tow  to  Norfolk.  About  the  time  the  two  vessels 
arrived  at  Fortress  Monroe  it  commenced  to  storm,  with 
snow,  and  about  six  hours  afterwards  to  blow.  It  blew 
heavily  that  day,  and  blew  a  gale  from  the  eastward  that 
night  and  through  the  20th  and  until  the  morning  of 
the  2l8t,  so  that  the  Charles  W.  Lord  would  not  go  to 
sea.  During  that  gale  it  blew  so  heavily  that  eight  or 
ten  steamships  came  into  Hampton  Beads  from  sea  for 
a  harbor.  When  the  Charles  W.  Lord  did  go  to  sea,  she 
encountered  a  gale  which  compelled  her,  after  about 
three  days  and  a  half,  to  return  to  Norfolk  for  more  coal. 
During  that  gale  she  carried  away  her  steering  gear  for 
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a  time,  but  repaired  it  at  Bea,  and  suffered  other  damage. 
Kow,  if  we  could  enter  the  region  of  speculation  so  as 
to  take  into  account  what  might  have  happened  to  the 
Saragossa  if  she  had  been  out  in  the  gales  which  came 
on  after  she  reached  Fortress  Monroe,  we  must  equally 
speculate  i|i  regard  to  the  Charles  W.  Lord.  And,  on 
the  evidence,  it  would  be  reasonable  to  say  that,  in  con- 
sequence of  her  having  been  delayed  by  towing  the 
Saragossa,  she  was  saved  from  exposure  and  damage,  to 
an  extent  open  wholly  to  coigecture,  by  not  being  out 
in  the  gale  which  commenced  on  the  19th.  But  this  fact 
ought  not  to  diminish  the  value  of  the  salvage  service 
she  rendered ;  nor  can  the  losses  she  did  suffer  in  the 
gales  she  afterwards  met  with,  before  she  reached  Kew 
York,  enhance  such  value.  Notwithstanding  the  season 
of  the  year,  nothmg  which  happened  in  regard  to  wind 
or  weather,  can,  in  fact  or  in  judgment  of  law,  be  reason- 
ably said  to  have  been  foreseen,  much  less  acted  upon, 
during  the  time  the  salvage  service  was  in  progress. 

In  view  of  all  the  facts  in  this  ca^e,  the  salving  vess^ 
being  a  steamer,  her  value  and  that  of  her  cargo,  stores 
and  freight  money  being  $434,200,  the  risk  to  which  she 
was  put  in  reference  both  to  herself  and  her  cargo,  the 
value  of  the  Saragossa  and  her  cargo  and  freight  money, 
which  was,  in  round  numbers,  $100,000,  the  condition  in 
which  the  Saragossa  was,  and  the  nature  and  duration 
of  the  salvage  service,  I  think  that  the  sum  of  $9,000,  or 
a  little  less'than  one  eleventh  of  the  value  of  the  property 
saved,  is  a  liberal  and,  at  the  same  time,  a  fair  compen- 
sation. Of  this  sum  I  award  one-half,  or  $4,500,  to  the 
owner  of  the  Charles  W.  Lord.  The  usual  proportion 
given  to  the  owner  is  one- third.  {The  BUmemij  2  Cranch^ 
240,  269,  271 ;  The  Henry  Ewbcmk,  1  Sumner,  427.)  But 
that  was  a  rule  fixed  in  reference  to  sailing  vessels,  and 
the  policy  of  Courts  of  Admiralty  now  is  to  encourage 
salvage  services  by  large,  powerful,  well  equipped  and 
valuable  steamers,  by  giving  to  their  ownws  as  large  a 
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share  as  one-half  in  the  compensation  awarded.  {The 
Howard,  3  Hogg.  Adm.  B.,  256;  TheHarl  Grey,  Id.,  363; 
2  Parsons^  Maritime  Ldw,  hook  3,  ch.  7,  p.  622,  note  7.) 
Of  the  remaing  $4,500, 1  award  1500  to  the  master  of  the 
Charles  W.  Lord,  on  account  of  his  responsibility  in 
undertaking  the  salvage.  The  remaining  $4000  will  be 
distributed  among  her  officers  and  crew  in  proportion  to 
their  respective  monthly  wages,  the  master  sharing 
pro  rata  in  the  $4,000,  in  addition  to  the  $500  specially 
allotted  to  him.  The  apportionment  will  be  made  by  a 
commissioner,  on  a  reference,  imless  it  is  agreed  upon  by 
the  parties.  The  costs  of  the  suit,  also,  must  be  paid  by 
the  claimants. 

BicTiard  !H.  HunOey,  for  the  libellants. 

Beebe  dk  Donohue,  for  the  claimants. 
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BANKING  ACT. 

The  National  BanMng  Act  (18  Staiuiet 
at  Large,  page  116),  in  the  fiftieth  sec- 
tion, provides  that  a  receiver  appoint- 
ed under  the  Act  may  compromise 
donbtfiil  debts  "on  the  order  of  a 
court  of  record  of  competent  jnrisdio- 
tion.' 

Hdd,  That  a  District  Ck>nrt  of  the 
United  States  was  such  a  court.  Flatfe 
Petition,  584 

BANKRUPTCY  ACT. 

Constmotion  of  §  1.  HashrGueVe  Case, 

406 

CoDstraction  of  g  4.  MorfartTs  Case, 
266;  OfW»,866;  PtUver^s,  SS2;  Bd- 
lamifs,  891 ;  HasbroueJIfi,  408 ;  Fat- 
ter$on*s,  460 ;  Levies,  601 

Oonstraction  of  g  6.  Pvlvef's  Case,  882 ; 
Lev^s,  605 

Construction  of  g  11.  Hilts  Case,  826; 
Heye,  884;  Devlin  dt  ffagan's,  886; 
Pulver^s,  882 ;  ffadw>uck^s,  408 ;  Pat- 
terson* s,  616 

Construction  of  6  12.  Maelntir^s  Case, 
281;  Devlin  i  Hagan's,  887;  Pul- 
ver's,  887 

Construction  of  g  18.  Robinsoris  Case, 
278;  JKtt»»,  826;  Pulver^s,  887;  Cogs- 
teelPs,  889 

Construction  of  g  14.  DeUarng's  Case, 
894;  Patterson's,  611  <b  618 

Construction  of  g  19.  Om^s  Case,  818; 
Patterson's,  618 

Construction  of  g  21.  Seymour's  Case,  868 
86 


Construction  of  g  22.  Om^s  Case,  866 ; 

KnoepfePs,  401 

Construction  of  g  28.  KnoepfeCs  Case, 

882;   Om^s,^M\  PatUrson's,      464 
Construction  of  g  26.    MwforSs  Case, 

266;  Bawris,  277;   H\JBSi,  826;   8ey- 

mour's,  851;  Bellamys,  897;  Patter- 
son's, 462 ;  Levies,  498 
Construction  of  8S  27  A  28.  Maelntir^s 

Case,  281 ;  Bellamg's,  429 

Construction  of  §  29.  SUPs  Case,  824; 

Bellamys,  892  <fe  429 

Construction  of  g  80.  HilPs  Case,     824 
Construction  ofg  81.  BawrCs  Case,  214; 

BiU*s,SU;   Waggoner's,  632 

Construction  of  g  82.  Orw^s  Case,  422 ; 

Bellamg's,  429 ;  Patterson's,  619 

Construction  of  g  88.  Seymour's  Case, 

862 
Construction  of  g  86.  Boylan's  Case,  268 
Construction  of  g  88.  Patterson's  Case, 

618 
Construction  of  g  40.  Metxler's  Case,  868 
Construction  of  g  41.  Pupke's  Case,  842 ; 

WeyJuntsen  dt  Freyta^s,  897 

Construction  ofg  42.   WeyhausenAFrey- 

ta^s  Case,  897 ;  Hashroueies,         406 
Construction  of  §  48.  Am.  Water  Proof 

Cloth  CoJs  Case,  626 

Construction  of  g  44.  Patterson's  Case, 

644 
Construction  of  g  47.  Maclntir^s  Case, 

281 ;  BeUam^s,  480;  Levrfs,  499 

BILL  OF  LADING. 

An  a^eement  in  a  bill  of  ladinc' by 
which  the  ship  promised  to  carry  Brit- 
ish Boverei^s  m>m  one  port  to  another 
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and  there  deliver  them,  Se  not  a  prom- 
ise  to  pay  money,  bnt  to  transport  arti- 
cles on  freight     The  Patrick  ffeary, 

292 
SeeDAMAQMS,  1. 

Dbuyxrt  or  Caboo,  8. 

BOTTOMRY. 

Under  the  rules  which  are  applied  in 
favor  of  bottomry  bonds  as  against 
prior  bottomries,  mortgages,  and  other 
loans  to  the  master  or  owner,  a  bot- 
tomry bond  binds  not  only  Uie  ship, 
but  her  whole  earnings.  But  a  dis- 
tinction is  made  in  the  cases,  between 
advances  on  freight  and  other  ad- 
vances, and  it  is  neld  that  sums  ad- 
vanced upon  account  of  the  freight 
must  be  deducted  in  preference  to  the 
bottomry. 

Under  the  circumstances  of  this  case, 
freight  was  held  to  have  been,  so  far 
as  the  ship  owner  was  concerned,  paid, 
to  the  extent  of  an  advance  which  had 
been  made,  and  not  to  be  liable  for  a 
subsequent  bottomry. 

The  power  to  hypothecate  by  bot- 
tomry the  carffo  as  well  as  the  ship,  is 
one  conferred  Dy  the  maritime  law  to 
facilitate  commerce ;  and  it  will  be  in 
furtherance  of  that  object  to  limit  the 
power,  as  to  the  freight,  to  the  interest 
of  the  ship  owner  in  the  ft^eight.  This 
will  enable  the  charterer  to  make  an 
advance  without  risk  of  losing  his  se- 
curity by  a  subsequent  bottomry, 
which  in  many  cases  will  enable  a 
ship  to  raise  money  without  bottom- 
ry, and  will  work  no  injustice  to  ship- 
pers of  cargo,  who,  shipping  in  a  char- 
tered ship,  may  be  held  to  have  assent- 
ed to  the  terms  of  the  charter  which 
provides  for  the  advance.  77ie  Freight 
Money  of  the  Aruutana,  \  88 

See  United  States  Propeett. 

C 

CASES  CRITICISED. 

Pratt ».  Reed,  (19  How.  859.)  The  James 
Ouy,  112 

The  United  States  v.  Segars,  Mavos  et  al. 
daimants  (16  LegS  Intelfigencer, 
888).    4  Coies  SUk  Jiibbona,  214 

Taylor  v.  Carryl  (20  How.  488).  The 
Bailor  Prince,  284 ;  77te  Oireaenan,  189 

Blair  V.  Bemis.  AtkiMY.The  mhreDvi. 
Co.,  118 


The  General  Smith  (4  Wheat.  488>- 
Thc  Cireaman,  141 

Duncan  v.  Topham  (8  C.  B.  65.)  7^ 
Onruti,  445 

CHARTER  PARTY. 

Where  a  vessel  was  chartered  in  New 
York  to  bring  a  load  of  cedar  firom 
Bayport,  Florida,  to  New  York,  the 
charter  containing  the  clause  "  It  is 
understood  that  the  vessel  is  now 
loading  for  Key  West  or  Tortugas, 
and  is  to  proceed  thence  direct  to  load 
under  this  charter,"  and  on  her  deliv- 
ery  of  her  outward  cargo  at  the  Tor- 
tugas,  she  was  seiaed  by  the  officer  in 
command  of  Fort  Jefferson,  and  was 
compelled  to  perform  two  voyages  to 
Key  West  for  coal  with  a  file  ^  sol- 
diers on  board,  and  then  being  released 
after  a  detention  of  fifty  days,  went  at 
once  to  Bayport,  where  she  was  load- 
ed under  protest, 

ffeldj  That  under  that  clause  in  the 
charter,  the  owners  of  the  vessel  had 
not  agreed  to  be  at  the  Tortueas  or  at 
Bayport  at  any  specified  tune,  and 
time  therefore  was  not  a  specific  and 
essential  element  in  the  contract. 

That  the  meaning  of  the  contract 
was  that  the  vessel  was  to  proceed 
without  unreasonable  delay  and  by  the 
usual  route ;  and  that  the  contract 
would  have  been  the  same  if  the  word 
"  direct"  had  been  left  out. 

That  under  this  charter  the  master 
of  the  vessel-was  bound  to  the  highest 
degree  of  diligence  in  going  from  Tor- 
tufas  to  Bayport 

That  he  was  not  responsible  for  de- 
lays in  that  voyage  caused  by  irreaist- 
ible  force. 

That  on  the  fiicts  in  this  case  the 
master  was  entirely  faithful  and  dili- 
gent and  the  vessel  was  not  responsible 
for  any  damages  occasioned  by  the  en- 
forced delay.  The  Onrvst,  431 
See  Dbuvxbt  of  Cabgo,  2. 
Dbmubbaoe. 

COLLECTOR. 

It  is  the  duty  of  a  Collector  of  Internal 
Revenue  on  seiaing  property,  forth- 
with to  turn  the  case  over  to  the  prop- 
er law  officer  of  the  Government.  Pi/- 
teen  Empty  Barrels,  dc,  125 
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COLLISION. 

1.   BBTWZBN   BTSAMEB8. 

1.  Where  a  propeller  coming  down  the 
East  River,  bad  a  fenr^at,  which 
was  crossing  from  New  York  to  Brook- 
lyn, on  her  starboard  hand,  and  the 
ferry-boat  kept  her  course,  as  was  ad- 
mitted by  the  answer — Held,  That 
imder  articles  14,  16  and  18  of  the 
Rales  of  Navigation,  the  propeller 
would  be  liable  for  a  collision  under 
such  circumstances, 

That  the  propeller  had  not  made  out, 
a  special  case  under  article  19. 

That,  under  the  circumstances,  it 
would  have  been  prudent  for  the  pro- 
peller to  have  ported  her  helm,  and 
gone  under  the  ferry-boafs  stem, 
whereas  she  did  attempt  to  cross  her 
bows,  and  that  having  selected  the 
most  hazardous  of  two  courses  open 
to  her,  she  must  be  held  responsible 
for  its  failure  of  success. 

That  the  fact  that  the  propeller,  as 
she  neared  the  ferry-boat,  blew  two 
whistles,  and  received  two  whistles  in 
reply,  did  not  alter  the  case.  The  two 
whistles  in  reply  would  amount  to 
nothing  more  &an  an  indication  that 
the  ferry-boat  acquiesced  in  the  ri^ht, 
so  claimed  by  the  propeller,  to  select 
her  own  method  of  avoiding  the  form- 
er. Moreover,  the  danger  was  then 
imminent.     The  Che$apeake,  23 

2.  Where  a  ferry-boat  crossing  from 
Brooklyn  to  New  York,  after  getting 
out  of  her  slip,  saw  a  steamship  com- 
ing up  the  river,  which  had  already 
sheered  to  starboard  to  go  under  the 
ferry-boat's  stem,  and  instead  of  keep- 
ing on,  stopped  and  backed,  her  pilot 
then  blowing  two  whistles,  but  the 
steamship,  though  stopping  and  back- 
ing, could  not  then  avoid  the  collision, 
but  struck  the  ferry-boat  in  the  side 
at  right  angles. 

Held,  That  the  ferry-boat  was  in 
fault  in  not  keeping  on  her  course. 

That  the  two  whistles  blown  after 
the  pilot  of  the  ferry-boat  had  stopped 
and  backed,  amounted  only  to  a  noti- 
fication of  what  he  had  done,  and  gave 
to  the  steamship  no  opportunity  of 
assenting  or  dissenting;  and  dissent 
on  the  part  of  the  steamship  by  whis- 
tles then  would  have  availed  nothing. 

That  the  ferry-boat  was  in  &ult  m 


going  out  of  her  slip  at  full  speed, 
without  keeping  a  careful  look-out  for 
approaching  vessels. 

That  the  steamship  was  also  in  fault 
in  not  complying  with  the  State  law 
in  regard  to  the  navigation  of  the  East 
River,  and  goin^  as  near  the  middle 
of  it  as  practicable. 

That  DOth  vessels  being  in  fault,  the 
damages  must  be  apportioned. 

That  evidence  from  persona  on  the 
bows  of  the  steamship,  not  concerned 
in  her  navigation,  but  acquainted  with 
the  harbor  and  the  capacities  of  ves- 
sels, is  entitled  to  great  weight  on  the 
question,  whether  the  collision  would 
have  been  avoided  if  the  ferry-boat 
had  kept  her  course.     The  Favorita, 

80 

3.  Where  a  steamboat  was  coming  down 
the  Hudson  River,  and  approached 
the  track  of  a  ferry-boat  which  was 
crosAag  from  Hoboken  to  New  York,  • 
and  stopped  her  engine,  but  started  it 
up  again  when  the  ferry-boat  was  di- 
rectly ahead  of  and  close  to  her,  and 
struck  the  ferry-boat  on  her  port 
quarter,  and  the  pilot  of  the  steam- 
Doat  testified  that  ne  made  no  attempt 
to  swing  his  bow  to  starboard,  al- 
though a  swing  of  ten  or  fifteen  feet 
would  have  carried  him  clear,  and  ex- 
cused his  doing  nothing  by  saying  he 
had  not  time  to  do  anything,  iniile 
other  witnesses  testified  that  he  did 
shift  his  wheel,  and  was  swinging  to 
west  at  the  time  of  the  blow, 

Held,  That  the  ferry-boat,  on  seeing 
the  steamboat  stop  her  ennne,  was 
entitled  to  consider  that  she  intended 
to  allow  the  ferry-boat  to  pass  her 
bows,  and  to  act  accordingly. 

That  the  ferry-boat  was  therefore 
free  from  fault  in  keeping  on. 

That  the  starting  of  the  steamboat's 
engine  again  in  such  circumstances 
was  a  fault  on  her  part. 

That  if  the  pilot's  excuse  for  not 
sheering  be  held  good,  it  shows  the 
vessels  in  such  close  proximity  as  to 
make  clearly  manifest  the  improprie- 
ty of  his  starting  the  engine.  If  it  is 
not  held  good,  then  he  was  in  fault  in 
not  attempting  to  sheer;  and  if,  as 
stated  by  other  witnesses,  he  did  sheer, 
his  statement,  on  which  the  claimant 
chiefly  relies,  is  discredited.  The  Co- 
yrsffa,  171 
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4.  Where  a  large  steamer,  having  come 
throoffh  the  mjdn  ahlp  channel  of  Hell 
Gate,  Domid  to  New  York,  at  the  rate 
of  tweWe  miles  an  hour,  as  she  ap- 
proached the  slip  of  the  Astoria  feiry, 
saw  a  ferry-boat  in  and  jnst  learing 
the  slip  on  the  New  York  side,  and 
blew  two  whistles,  bat  the  ferrj-boat 
came  oat  of  her  slip  so  far  tliat  the 
steamer,  not  being  able  to  pass  ahead 
of  her,  blew  one  whistle  and  tried  to 
go  astern,  bat  the  ferrv<-boat  then 
stopped  and  backed,  and  was  strack 
anuaships  on  the  port  side,  and  sank, 
the  evidence  being  very  conflicting 
.and  ansatisfactory, 

Held,  That  the  ferry-boat  was  in 
fiicQt  in  not  holding  back  for  the 
steamer  to  pass  ahead  of  her. 

That  the  steamer  was  in  fault  in 
not  slackening  her  speed  as  she  ronnd- 
ed  a  point  jnst  above  the  ferry. 

That  the  ferry-boat  was  guilty  of 
gross  negligence  in  omitting^  carry 
a  whistle,  though  that  circumstance 
seemed  to  have  had  no  influence  on 
the  movements  of  either  vessel.  7%e 
EUctra,  282 

6.  A  steamer  held  to  be  in  fault  in  not 
having  a  proper  lookout,  and  in  going 
so  close  to  another  steamer  as  60  or 
100  feet,  when  there  was  abundant 
searoooL 

Hdd,  That  the  fact  of  her  being  in 
charge  of  a  pilot  was  no  defense. 

That  the  other  vessel  was  also 
in  fault  in  not  having  the  lights  re- 
quired by  law,  and  that  the  collision 
was  the  result  of  these  faults  on  both 
vessels.  Jlie  Alabama  and  The  Oame- 
cock.  476 

2.   BETWEKN  BTBAMER  AMD  BAIUNO  VESSEL. 

6.  The  schooner  Gold  Fish  was  coming 
through  Hell  Gate  to  New  York,  on 
an  ebb  tide,  with  a  six  knot  breeze 
from  W.N.W.  She  stood  over  from 
Negro  Point,  close-hauled  on  her  star- 
board tack,  tiU  near  Hallett's  Point, 
and  then  tacked  off  to  the  northward. 
Before  going  but  a  short  distance,  she 
was  run  into  by  the  steamboat  Empire 
State,  which  was  bound  from  New 
York. 

Hddf  That  the  circumstances  made 
oat  a  case  where  the  burden  of  proof 
was  on  the  steamboat  to  show  by  pre- 


ponderating evidence  that  she  was  pre- 
vented from  passing  in  safety  by  some 
fisult  in  the  management  of  the  sdioon- 
er. 

That  it  was  not  the  duty  of  the 
schooner  to  remain  in  the  wind.  What 
the  law  requires  of  a  sailing  vessel  in 
a  narrow  cnannel  is  to  beat  oat  her 
tack,  and  having  done  so,  to  come 
about  with  all  possible  dispatch  npon 
the  other  tack,  leaving  to  an  approach- 
inff  steam  vessel  the  responsibility  of 
bemff  in  a  position  to  enable  her  to  do 
BO  without  danger. 

That  though  there  may  be  cases 
where  a  departure  from  this  role 
would  be  justified,  and  even  required, 
the  present  was  not  one.  No  sailing 
vessel  in  Hell  Gate  can  be  asked  to 
check  her  headway  to  enable  a  steam- 
boat to  pass  her  at  Halletf  s  Point 

That  the  rule  requiring  a  saiJfing 
vessel  to  beat  oat  her  tack  does  not 
require  her  in  all  cases  to  eo  as  near 
the  shore  as  the  depth  oTthe  water 
will  permit,  without  reference  to  other 
exigencies.  A  schooner  tacking  above 
HaSett^s  Point,  is  entitled  to  come 
about  in  time  to  insure  avoiding  the 
reef  at  the  Point,  and  the  place  must 
vary  according  to  the  capacity  of  each 
vessel  and  the  strength  of  the  wind 
and  tide. 

That  the  fact  that  the  answer,  when 
put  in,  did  not  deny  the  averment  of 
the  libel  that  the  tack  was  properly 
beat  out,  was  to  be  considered  on  a  con- 
flict of  testimony  on  that  point,  even 
though  Uie  ansVer  was  allowed  to  be 
amended  on  the  hearing  by  inserting 
such  a  denial. 

That  the  steamer  was  in  fiuilt  in  not 
stopping  in  time,  and  that,  having  se- 
lectedwe  most  hasardous  course,  by 
not  waiting  till  the  schooner  had 
passed  her  to  the  northward,  and  hav- 
ing failed  of  success  in  it,  she  must  be 
hdd  responsible  for  the  damages.  The 
Empire  State,  57 

7.  Where  a  steamboat  was  connng  down 
the  East  River  round  Gorlear's  Hook, 
and  a  diick  fog  shut  down  upon  her, 
and  not  being  able  to  anchor,  the  bot- 
tom being  bad,  and  the  place  danger- 
ous by  reason  of  the  ferries,  she  slowed 
her  speed  to  the  lowest  point,  and 
proceeded,  having  two  lookouts  sta- 
tioned forward,  running  by  compass 
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till  opposite  the  Grand  Si.  Ferry, 
whose  lights  they  saw  and  whose  bells 
they  heu^,  and  her  master  then  com- 
menced to  turn  her,  taking  a  course 
which  he  thought  would  carry  her 
pretty  close  to  the  piers  below,  but 
would  dear  them,  and  though  at  once 
stopping  and  backine  when  the  look- 
out reported  a  vesseT  ahead,  she  ran 
into  the  yessel,  which  was  lying  along- 
side of  a  pier  below  the  Hook, 

H9ld,  That  this  was  not  a  case  of 
inevitable  accident 

That  prudence,  to  say  nothing  of 
the  State  law,  required  the  master  to 
take  such  a  course  as  would  bring  the 
steamboat  into  the  middle  of  the  riyer 
below  the  Hook,  and  the  collision  was 
occasioned  by  that  error  on  his  part 
The  Bridgeport,  66 

8.  A  vessel  cannot  be  discharged  from 
all  the  liens  arising  out  of  a  collision, 
on  the  petition  of  her  owners  in  a  suit 
against  her  by  one  lienholder,  by  vir- 
tue of  the  Act  of  Congress  of  March 
8,  1851,  but  may  be  discharged  from 
them  on  her  owners  eiving  a  stipula- 
tion on  notice  in  the  rail  value  of  the 
vessel.    The  City  of  Nwweh,         89 

9.  After  decree  against  a  steamer  in  a 
suit  brought  by  the  owners  of  a 
schooner  which  she  had  sunk,  evi- 
dence, that  the  claims  arising  out  of 
tiie  collision  exceed  the  value  of  the 
steamer  and  her  freight,  will  no^  be 
received,  nor  will«  we  final  decree 
be  delayed  to  enable  the  owners  of 
the  steamer  to  take  "appropriate 
proceedings"  to  apportion  the  sum, 
for  which  they  may  be  liable,  among 
the  parties  that  are  entitled  to  it,  un- 
der the  Act  of  March  8,  1861. 
Wright  v.  The  ^orvjieh  it  New  York 
TranepOTtatum  Co,  166 

10.  Where  a  steamer  going  to  sea 
through  a  crowded  harbor,  chose  a 
passage  between  two  vessels  at  anchor, 
and  seeing  a  schooner  crossing  the 
passage,  at  once  starboarded  her  helm 
to  go  under  the  schooner's  stem  if 
possible,  and  slowed  and  stopped  her 
engine,  and  the  schooner,  which  had 
not  kept  a  good  lookout,  on  seeing  the 
steamer  as  she  passed  by  the  vessel 
which  was  anchored  off  the  steamer's 
port  bow,  luffed  a  little,  and  then  kept 


off  immediately,  and  the  steamer 
struck  the  schooner  near  her  foremast 
and  sunk  her, 

Heldf  That  the  steamer  had  no  right 
of  way  out  to  sea  through  the  passage 
in  questiot. 

That,  though  the  steamer  did  all 
she  could  after  undertaking  the  pas- 
soge,  she  was  in  fiault  for  not  stopping 
sooner.  Having  kept  on  and  placed 
herself  in  a  position  involving  aanger 
of  collision,  and  well  calculated  to  ex- 
cite alarm,  she  must  be  held  responsi  • 
ble  for  the  consequences. 

That  the  schooner's  luff  did  not  ap- 
pear to  have  prevented  her  from  pass- 
ing the  steamer's  track,  but  if  it  did, 
bemga  movement  made  in  extremis, 
and  under  the  alarm  caused  by  the 
near  approach  of  the  steamer,  it  was 
nojnround  for  holding  her  choigeable. 

That  if  the  court  could  see  that  the 
careless  watch  on  the  schooner  had 
contributed  to  the  collision,  she  would 
have  been  held  in  fault ;  but  with  a 
eood  lookout  she  would  have  been 
bound  to  hold  the  course  she  did  till 
the  luff,  and  the  luff,  if  it  was  a  false 
manoeuvre,  was  not  caused  by  the 
wont  of  a  lookout^  but  by  the  danger- 
ous attitude  of  the  steamer.  The  City 
of  Parte,  174 


11.  Where  a  bark  in  tow  of  a  steamtug 
was  injured  by  a  collision  with  a  ferry- 
boat on  a  clear  day,  the  vessels  hav- 
ing seen  each  other  at  abundant  dis- 
tance to  have  avoided  each  other,  and 
the  testimony  was  in  conflict;  but  the 
man  at  the  wheel  of  the  bark  was  not 
called,  nor  his  absence  accounted  for, 
while  the  man  in  charg^  of  the  tug 
testified  that  the  ferryboat  did  not 
stop,  though  under  fdU  headway,  till 
she  was  within  ten  feet  of  the  Dark, 
and  then  did  not  reverse  her  engine, 

Beld,  That  such  a  collision  must 
have  been  the  result  of  carelessness. 

That  the  statement  of  the  man  from 
thetu^  must  be  incorrect ;  such  a  blow 
would  have  produced  far  other  inju- 
ries, and  the  statement  is  a  case  of 
gross  exaggeration. 

That  such  a  tendency  to  misdescribe, 
causes  mistrust  In  the  libellant^s  case ; 
and  a  decree  will  not  be  rendered  in 
his  favor  on  such  testimony.  The 
New  York,  211 
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12.  Where  a  steamer  and  scbooDer  meet- 
ioff  each  other  in  Chesapeake  Bay,  the 
schooner  bound  down  the  bay  with  a 
free  wind,  bat,  as  she  claimed,  holding 
her  coorse,  and  her  coarse  being  to  west- 
ward of  that  of  the  steamer,  and  the 
steamer,  as  the  yessels  approached,  pat 
her  wheel  hard  aport  ana  stopped  and 
backed,  but  a  collision  occurred. 

Held,  That  it  is  the  duty  of  steam- 
ers to  give  way  to  sailing  vessels  with 
a  free  wind,  as  well  as  to  those  close 
hauled. 

That  the  yessels  having  seen  each 
other  several  miles  apart,  the  collision 
could  only  have  occurred  by  gross 
&ult  on  the  part  of  one  or  both. 

That  the  claim  of  the  steamer  that 
she  stopped  and  backed  when  the 
schooner  was  nearly  a  mile  off,  bor- 
dered on  absurdity. 

That  her  claim  that  the  schooner 
when  nearly  a  mile  to  the  westward 
of  the  steamer,  and  nearly  abreast  of 
her,  suddenly  starboarded  and  went 
to  the  eastward  to  cross  the  steamer^s 
bows,  was  also  unreasonable. 

That  the  court  was  therefore  com- 
pelled to  discard  the  steamer^s  theory 
and  accept  that  of  the  schooner,  which 
was  simple  and  consistent,  with  one 
exception. 

That  if  the  schooner  was  to  the 
westward,  and  changed  her  course,  as 
alleged  by  the  steamer,  then  the  order 
to  stop  and  back  the  steamer  was  an 
error,  and  tiiat  on  the  other  hand,  if 
the  schooner  was  nearly  ahead,  then 
the  steamer  should  have  starboarded 
instead  of  putting  her  helm  hard 
aport.     The  CarroU,  286 

8.    SAIUNG    VESSELS. 

18.  Two  sailing  vessels,  a  bark  and  a  ship 
came  in  collision  in  the  night,  ten  or 
fifteen  miles  S.  E.  of  Sandy  Hook. 
Both  were  close  hauled,  tne  bark 
beinff  on  her  port  tack,  and  though 
a  li^t  could  have  been  seen  at  a 
distance  of  more  than  a  mile,  the 
ship's  lights  were  not  seen  till  the 
green  light  was  seen  within  a  quarter 
of  a  mile  off.  The  bark  was  under 
short  sail,  so  that  she  could  not  tack, 
but  only  wear  ship,  and  she  did  not 
change  her  course  after  discovering 
the  light,  till  the  collision. 

The  ship  saw  the  bark's  green 
light  ten  or  twelve  minutes  before  the 


collision.  She  was  on  her  starboard 
tack,  and  did  not  change  her  course 
till  the  collision.  Her  lookout,  after 
reporting  the  light,  went  aft,  Tlie 
pilot,  who  was  in  charge  of  her,  testi- 
ned  that  he  saw  the  bark's  green 
light  and  then  her  red  light,  and  he 
then  went  to  the  weather  side  to  see 
if  there  were  any  vessels  on  that  side, 
and  when  he  came  back,  the  green 
light  was  again  in  view,  and  it  was 
too  late  to  avoid  a  collision.  The 
other  hands  on  the  ship  testified  Uiat 
they  saw  the  lights  and  their  changes, 
but  with  slight  variations.  The  ship 
made  no  change  of  her  coarse,  and 
struck  the  bark  fourteen  or  fifteen 
feet  from  her  stern,  in  such  a  way 
that  a  slight  starboard  Vnovement  of 
the  ship's  wheel  would  have  avoided 
the  collision. 

Held,  Tliat  the  bark  was  in  fault  for 
not  seeing  the  light  of  the  ship  sooner. 
Being  on  ground  where  vessels  are 
numerous  and  there  is  great  danger 
of  collision,  being  under  short  sail 
and  not  able  to  answer  her  helm 
promptly,  and  being  on  the  port 
tack,  it  was  her  duty  to  exercise  un- 
remitting vigilance  in  looking  out  for 
approaching  lights.  If  she  had  done 
so  she  would  have  seen  the  light 
sooner,  and  could  have  kept  out  of 
the  way. 

That  it  was  the  duty  of  the  bark 
having  the  ^nnd  on  her  port  side,  to 
keep  out  of  the  way  of  the  ship, 
#hich  was  crossing  her  track  so  as  to 
involve  risk  of  collision. 

That  she  gave  no  sufficient  excuse 
for  not  doinff  this. 

That  the  lookout  of  the  ship  was 
remiss  in  leaving  his  post  after  re- 
porting the  light,  and  Uiat  the  pilot 
m  charge  was  also*  remiss  in  going  to 
look  out  for  other  vessels. 

That  every  vessel  is  bound  to  avoid 
a  collision  if  she  can,  and  the  fault 
of  one  approaching  vessel  does  not 
anthoriae  another  to  run  her  down. 

That  after  the  change  in  the  bark'e 
lights  had  occurred,  which  was  alleg- 
ed to  have  been  seen  from  the  ship, 
and  the  green  light  of  the  bark  was 
alone  visible,  the  ship  might  have 
hove  her  wheel  to  starboard  and 
avoided  the  collision,  and  as  it  was 
clear  that  the  only  way  of  escape  for 
her  was  to  starboard  her  wheel,  and, 
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if  Bhe  had  done  it,  do  colUsioii  would 
have  occurred,  she  also  must  be  held 
in  fault  for  not  having  done  so,  and 
the  damages  must  be  apportioned. 
T^  Havre  and  The  Scotland,  295 
14.  Where  a  British  schooner  bound 
to  New  York,  close-hauled  on  the 
wind,  met  an  American  brig  bound 
out,  with  the  wind  free,  and  kept 
her  course  till  a  collision  was  im- 
minent, when  she  ported  her  helm, 
but  did  not  avoid  the  collision ;  the 
Bchooner  not  having  the  lights  re- 
quired by  the  British  Merchants' 
Shipping  Act,  and  the  collision  hav- 
ing taken  place  before  the  passajB^  of 
the  Act  of  Congress  respecting  lights 
on  vessels  at  sea, 

Hdd,  That  it  was  the  duty  of  the 
brig  to  keep  out  of  the  way,  and  of 
the  schooner  to  hold  her  course. 

That  the  court  will  not  stop  to  in- 
quire whether  some  other  manoeuvre 
on  the  part  of  the  schooner  than 
porting  might  have  proved  more 
successful.  The  error  of  a  vessel 
whidi  has  been  brought  into  imme- 
diate jeopardy  by  the  fault  of  another 
will  not  subject  her  to  damages  or 
prevent  her  recovery. 

That  there  is  no  proof  that  the 
failure  of  the  schooner  to  carry  the 
lights  required  by  the  British  Mer- 
chants^ Shipping  Act  misled  the  brig, 
or  in  any  way  contributed  to  the 
cdsaster. 

That  that  Act  had  no  application 
to  the  equipment  or  conduct  of  this 
British  schooner  when  meeting  a 
forei^  ship  on  the  high  seas. 

Whether  it  would  have  an  applica- 
tion to  collisions  between  British 
and  American  vessels  since  the  pas- 
sage of  the  Act  of  Conffress  on  the 
same  subject— ^«^«  /    The  BelU, 

817 

15.  A  Dutch  Schooner  and  a  Russian 
bark  came  in  collision  in  the  North 
sea.  The  owners  of  the  schooner 
libelled  the  bark. 

Held,  That  the  court  had  jurisdic- 
tion of  &e  action.     The  Jupiter,    586 

16.  Both  vessels  being  cloee-hauled  it 
was  the  duty  of  the  Dark  which  was 
on  the  port  tack  to  give  way. 

It  was  not  a  fault  in  the  schooner 
that  she  luffed  when  she  did,  for  she 
had  the  right  to  assume  that  the  bark 


would  port,  which  she  did  do,  when 
too  late ;  but,  for  an  act  done  under 
the  circumstances  in  question,  even 
if  it  had  not  been  judicious,  the 
schooner  would  not  be  responsible  as 
for  a  fault,  because  it  was  done  in  a 
moment  of  peril,  into  which  she  had 
been  brought  by  the  fault  of  the 
bark. 

The  bark  was  in  fault  in  not  keep- 
ing a  vigilant  lookout.  id, 

COMMISSION. 
Where  a  commission  was  issued  by  a 
judge  in  Cuba  to  the  Spanish  consul 
m  New  York  to  take  testimony  to  be 
used  in  a  criminal  prosecution  for 
swindling,  and  the  consul  thereupon 
applied  to  the  District  Court  for  a 
summons  to  compel  the  witness  to  ap- 
pear and  testify. 

Held,  That  the  only  provisions  made 
by  Congress  on  the  subject  of  enforcing 
the  giving  of  testimony  in  judiciu 
proceedings  pending  in  a  foreign  coun- 
try, are  found  in  the  acts  of  March  2d, 
1855  (10  SiaU,  ai  Larae,  680),  and  of 
March  8d,  1868  (12  Id.  769). 

That  neither  of  those  acts  applied 

to  ihis  case,  and  the  court  had  no 

power  to  issue  the  summons  asked  for. 

The  Spanieh  dmsuFe  Petition,       225 

See  PEAonoB  in  Admibaltt,  26. 

CORPORATION. 

Property  of  a  foreign  corporation  may 

be  attached  in  a  suit  m  admiralty. 

Atkins  V.   The  Hbre  Disintegrating 

Co.,  118 

COSTS. 

Costs  in  salvage  cases  may  be  divided 
among  the  different  interests,  and 
costs  of  but  one  libel  should  be  al- 
lowed.    The  CharUe  Henry,  8 

Where  alcohol  was  seized  in  an  unlock- 
ed shed  by  an  internal  revenue  col- 
lector, and  on  a  libel  beinff  filed,  was 
seized  by  the  marshal,  and  after  a  de- 
lay of  many  months  was  bonded  by 
consent  of  all  parties,  the  claimant 
consenting  to  pay  the  fees  and  ex- 
penses  of  the  marshal,  and  the  clerk 
taxed  $2.50  a  day  for  keeper's  fises 
from  the  date  of  the  seizure,  and  an 
item  for  cartage  and  storage,  and 
another  for  premiums  of  i^urance 
pud  by  the  marshal  on  a  monthly 
policy  which  valued  the  alcohol  at  its 
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niArket  yalne,  tax  paid ;  and  an  ap- 
peal was  taken  from  the  clerk*B  tax- 
ation of  these  items, 

Hdd,  That  the  sum  actoally  paid  a 
keeper  to  watch  property  in  cnstody, 
not  exceeding  $2.50  a  day,  may  be 
taxed,  npon  satisfiftctory  proof  (1) 
that  a  pmdent  precaution  in  regard 
to  all  concerned  in  the  property  jus- 
tified the  marshal  in  placing  a  keeper 
oyer  it;  and  (2)  that  the  keeper  actu- 
ally contanned  in  charse  of  it  for  the 
time  specified,  and  that  the  sum 
chargea  has  been  actually  paid  by 
the  marshal. 

That  on  the  facts  the  Items  Uft  cart- 
age and  storage  was  justified  by  the 
situation  of  3ie  property,  and  the 
•  marshal's  responsibUity  for  the  prop- 
erty seized  by  him  was  not  affected 
by  the  fact  that  a  collector  of  another 
district  claimed  that  the  property 
had  been  in  his  possession  under  entiy 
for  deposit  in  a  United  States  bonded 
warehouse. 

That  the  objection  to  the  item  of 
insurance,  because  the  policy  was 
monthly  instead  of  yearly,  cannot 
peyul,  the  claimant  beins  shown  to 
naye  been  informed  of  l£e  form  of 
thepolicy. 

lliat  the  marshal  would  not  haye 
been  justified  in  insuring  this  prop- 
•erty  as  if  it  were  in  bond.  He  could 
only  treat  it  as  property  belonging  to 
the  United  States,  and  insure  it  at  its 
full  yalue. 

That  under  the  consent  to  pay  the 
marshal's  expenses,  it  could  not  be 
claimed  that  wis  part  of  his  expenses 
should  be  stricken  out  as  chargeable  to 
the  United  States  alone.  800  BarreU 
of  Alcohol,  72 

The  considerations  which  affect  the 
award  in  salvage  cases,  affect  the 
question  of  costs.  The  Joteph  C, 
^riggt  and  her  cargo,  81 

Where  the  log  of  a  yessel,  as  produced 
in  court,  had  plainly  been  tampered 
with,  by  her  master  or  mate  or  DOth, 
the  master  being  part  owner  and  the 
mate  his  brother, 

Hdd,  That  the  court  would  mark 
its  disapproval  of  such  misconduct  by 
condemning  the  vessel  to  pay  the 
costs  of  an  action,  the  decree  in  which 
was  in  her  favor.  The  Anastasia,  166 

Where,  at  the  first  meeting  of  a  bank- 


rupt's creditors,  notice  was  given  on 
betialf  of  a  creditor,  of  an  applica- 
tion to  be  made  next  day  for  an  order 
for  the  examination  of  dbe  petitioner, 
and  the  application  was  made  pursu- 
ant to  notice,  whereupon  the  register 
proposed  to  grant  the  order  on  pay- 
ment by  the  creditor  of  one  dollar  as 
his  fee, 

•  JSMd,  That  the  proposed  fee  to  the 
register  is  not  provided  for  by  the 
Act,  nor  by  the  (reneral  Orders  in 
Bankruptcy,  unless  it  is  covered  by 
the  words  in  mle  80,  "For  every 
order  made  where  notice  is  required 
to  be  given,  Ac." 

That  these  words  apply  to  cases 
where  previous  notice  is  required  to 
be  ffiven  to  an  adverse  party  of  the 
application  for  the  order,  before  the 
oraer  can  be  made.    MaelntMe  Caae^ 

27Y 
See  PaAcnci  ni  Admbaltt,  28. 

PxACnCI  IN  BANSaUFTOT,  25. 

Salvaob,  1. 

D 

DAMAGES. 

1.  Where  an  undue  delay  took  place  in 
the  delivery  of  a  case  of  goods,  and 
during  the  delay  the  season  for  selfinfl^ 
the  goods  to  the  trade  ceased,  and 
the  goods  were  thereby  diminished  in 
yalue, 

Held,  That  the  yessel  was  cham. 
able  with  the  damage  occasioned  Dy 
the  delay,  and  that  the  diminution  in 
value  was  properlychaigeable  as  an 
item  of  damage.    The  dig  o/DuiUn^ 

46 

2.  The  freight  which  a  vessel,  iniured 
in  a  collision,  was  earning  and  has 
lost,  is  allowable  as  an  item  of  damage; 
but  this  must  be  net  freight;  and  there 
must  be  deducted  fr<mi  the  gross 
freight  the  expenses  the  veeeBel  would 
have  incurred  if  the  voyage  had  been 
successfully  performea,  and  which 
would  have  aiminished  by  so  much 
the  gross  freight     The  Heroine,    226 

8.  Where  British  sovereif^s  were  ship* 
ped  on  freight  under  a  Dili  of  lading, 
and  were  not  delivered. 

Held,  That  the  value  of  the  sove- 
reigns in  the  port  of  delivery  might 
be  recovered  by  the  holder  of  the 
bill 
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That  that  value  was  to  be  estimated 
in  the  currency  of  the  country  in  which 
the  port  of  deliyery  was  situated  and 
where  the  suit  was  brought,  it  not 
having  been  otherwise  stipulated  in 
the  contract  itself. 

That  the  Legal  Tender  Act  ( 12  Sfat, 
at  Large^  p,  582)  and  the  decisions 
under  it  had  no  application. 

That  the  libellant  was  entitled  to 
recover  interest  on  his  damages  at 
seven  per  cent.    7%«  Fatiiek  Jaenry, 

292 

4.  "Where  cargo  was  cast  into  the  water 
by  the  breddng  down  of  a  pier,  and 
l£e  ship  owner  sued  the  consignee  for 
freight,  who  recouped  the  damages  to 
the  cargo: 

Held,  That  the  injury  to  the  cargo, 
and  the  expense  incurred  in  recover- 
ing it  from  the  water,  were  proper 
items  of  such  damage.  Kennedy  v. 
Dodge,  311 

DELIVERY  OF  CARGO. 

1.  Where  a  case,  containing  braid,  <fcc., 
for  the  mann&ctnre  of  laoies'  hate,  was 
shipped  on  a  steamer,  but  was  not  de- 
livered to  the  coDsienee  for  nearly  a 
month,  notwithstanmng  his  repeated 
demand  of  it,  having  been  sent  to  a 
public  store  as  a  case  without  marks, 
and  it  appeared  that  the  outside  cov- 
ering, which  was  properly  marked,  by 
some  means  was  removed  from  the 
case  while  in  custody  of  the  ship,  and 
the  case  itself  was  not  marked,  but 
the  delivery  clerk  saw  a  loose  cover- 
ing on  the  wharf,  and,  when  the  con- 
signee applied  for  the  case,  knew  that 
a  case  had  been  sent  to  public  store, 
which  he  was  satisfied  was  the  case 
applied  for,  but  did  not  communicate 
the  fiu^t  to  the  consignee, 

Eddy  That  on  the  evidence  the  de- 
lay in  tibe  delivery  was  attributable  to 
negligence  on  the  part  of  the  vessel. 

That  on  the  evidence  it  was  not 
negligence  to  have  no  marks  on  the 
case  Itself.     The  City  of  Dublin,     46 

2.  Where  a  charterer  had  men  and  carts 
at  a  dock  on  a  specified  day  to  re- 
c^ve  a  cargo  of  wood,  but  the  vessel 
did  not  arrive  till  two  days  after,  and 
then  the  master,  without  notice  to  the 
charterer,  discharged  the  cargo,  and 


employed  persons  to  cart  it  from  the 
side  of  the  vessel  up  the  wharf  and 
there  to  pile  it, 

Held,  That  the  master  could  not 
throw  upon  the  charterer  this  addi- 
tional expense,  without  having  first 
-  notified  him  of  his  iDtention  to  land 
and  remove  the  cai^o  at  the  charter- 
er's expense.  The  Uargo  of  the  Mary 
E,  Taber,  10*6 

8.  With  regnard  to  cai*goes  arriving  at  thia 
port  under  ordinary  bills  of  lading 
from  foreign  countries,  landing  them 
at  a  proper  time,  and  upon  a  proper 
dock,  with  notice  to  the  owners,  ia 
equivalent  to  a  delivery. 

After  such  landing  and  notice,  the 
owner  takes  all  the  risks  arising  fron^ 
every  cause,  except  that  whl<£  pro- 
ceeds from  the  ship  herself. 

A  notice  to  the  consignees  of  the 
landing  of  cargo  is  not  a  notice  against 
the  wrongfiil  act  of  the  ship  in  over^ 
loading  the  pier,  or  against  a  defective 
pier.    Kennedy  Y,  DSdye,  811 

DEMURRAGE. 

Where  a  charter-party  specified  that  the 
charterer  should  pay  demurrage  for 
detention  of  the  vessel,  "provided 
such  detention  shall  happen  by  de- 
fault" of  the  charterer,  and  the  mas- 
ter having  delivered  his  deck  load  at 
one  dock,  was  required  by  the  char- 
terer to  deliver  the  rest  at  another 
(which  was  according  to  the  custom 
of  the  trade),  and  lost  several  daya 
in  getting  tibere  by  reason  of  tne 
weather : 

Held,  That  no  demurrage  could  be 
recovered  under  the  charter  for  such 
detention,  nor  for  Sundays.  The  Car^ 
go  of  the  Mary  K  Taber,  105 

DRAFTS. 

Where  drafts  were  given  for  supplies 
furnished  to  a  vessel,  and  were  not 
paid,  and  the  material  man  libelled 
the  vessel,  and  on  the  trial  surren- 
dered the  drafts  in  court,  the  fact  that 
one  of  the  drafts  was  not  due  when 
the  libel  was  filed  was  not  allowed  to 
reduce  the  libellsAt's  recovery.  The 
Jamei  Guy,  112 

See  Practice  in  BANERinpTor,  IS. 
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EVIDENCK 

1.  Id  a  colliaion  case,  eyidenoe  of  persons 
skilled  in  navigation,  but  not  cod- 
oeraed  with  the  navigation  of  the  yes- 
sel,  is  entitled  to  great  weight  on  aqnes- 
tion.of  jadgment     T?ie  favorita,    80 

%  In  a  collision  case,  testimony  of  men  as 
to  their  own  acts  outweighs  the  state- 
ments of  men  on  the  ouier  yessel  as 
to  those  acts.     The  Umpire  State,    57 

3.  Evidence  of  conversations  with  the 
crew  of  a  yessel  injured  in  a  collision 
is  entitled  to  little  weight  in  deter- 
mining  disputed    questions    of   fact, 

%  especially  where  the  evidence  is  opn- 
tradicted  by  the  crew  themselves,  and 
the  statement  is  inconsistent  with  the 
cotemporary  act  of  demanding  pay 
for  their  vessel.  ia. 

4.  In  a  conflict  of  positive  statements  the 
surrounding  circumstances  become  of 
great  importance.  The  Anchors,  dtc, 
ofthel/Alberti,  11 

6.  Where  the  log  of  a  vessel,  as  produced 
in  court,  had  plidoly  been  tampered 
with  by  the  master  or  mate,  or  both — 
the  master  beiog  part  owner,  and  the 
mate  his  brother. 

Held,  That  such  a  circumstance 
might  well  justify  a  court  in  r^ectlng 
without  ceremony  not  only  the  log, 
but  also  the  evidence  of  the  persons 
who  attempted  to  impose  it  upon  the 
court.     Tfu  Anastasia,  166 

•6.  Where  in  a  suit  brought  to  forfeit  wines 
for  undervaluation  it  appeared  that  in- 
yoices,  purporting  to  hiave  been  signed 
by  one  of  the  clumants,  and  showing 
the  consul's  certificate  attached  that 
the  subscriber  was  what  he  represented 
himself  to  be,  had  passed  in  due  course 
of  business  througn  the  hands  of  a  dep- 
uty collector,  he  was  held  competent 
to  prove  t^e  siffoature  upon  certain 
invoices  to  be  uiat  of  the  claimants, 
though  he  had  never  seen  them  write. 

The  appraisement  in  court  of  the 
goods  for  the  purposes  of  bonding  is 
not  eyidence  of  market  value. 

Evidence  of  isolated  transactions 
in  similar  wines  in  New  York  is  not 
competent  evidence  on  the  question  of 
market  value. 


Letters  of  other  wine  manufacturers 
than  the  clumants,  as  to  their  own 
wines,  held  admissible  as  evidence  on 
the  question  of  market  yalue,  provided 
the  wines  were  substantially  of  the 
same  grade  and  quality  as  those  in 
suit.     8,109  Cases  of  Champagne,  241 

7.  Very  little  reliance  can  be  placed  upon 
the  testimony  of  a  witness  who  has 
contradicted  nimself  on  cross-examin- 
ation, whether  the  discrepancies  arose 
from  forgetfulness,  disingennousness, 
or  dullness.    The  CarroU,  286 

8.  A  libellant,  a  Chinaman,  was  offered 
as  a  witness  in  his  own  behalf,  and  was 
sworn  in  the  usual  way.  ObjectioiL 
was  made,  on  behalf  of  the  clainumte, 
that  the  oath  thus  taken  was  not  bind- 
ing upon  him.  The  court  directed  the 
claimants  to  examine  him  on  that 
point.  He  stated  that  he  did  not 
know  the  name  of  the  book  that  he 
was  sworn  on,  but  that,  if  he  should 
say  anything  tiiat  was  not  true,  the 
court  would  punish  him,  and  after  he 
was  dead  he  shoidd  "  go  down  there," 
making  an  emphatic  gesture  down- 
ward with  his  hand, 

Held,  That  a  witness  must  be  sworn 
in  such  a  way  as  was  binding  on  his 
conscience. 

That  the  libellant  mifi^ht  be  exam 
ined  on  the  oath  which  be  had  taken. 
Z%«  Merrimae,  490 

See  Collision,  8,  6. 
CoioasBioK. 
Lien,  8. 
Minor,  1,  2,  8. 
PBAcncK  IN  AnxntALTT,  22. 


FREIGHT. 

Where  carso  was  shipped  in  Melbourne 
to  be  deBvered  in  xlew  York  on  pay- 
ment of  £2  freight,  and  the  carso  not 
being  deliyered,  tiie  holder  of  the  bill 
of  lading  sued  the  ship  to  recoyer  its 
yalue. 

Held,  That  though  no  freight  was 
strictly  earned,  as  the  contract  was 
not  fumlled,  yet  admiralty  courts  haye 
power  to  do  substantial  justice,  which 
in  this  case  -was  to  make  the  libellant 
good  for  his  loss,  charging  him  with 
the  freight. 


INDEX. 
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That  the  stipuUtion  for  freight  was 
a  promise  to  pay  moDev,  and  the 
freight  must  be  reckoned  in  corrency 
according  to  our  laws,  which  ^  the 
legal  yalne  of  the  pound  sterling  in 
commercial  transactions  at  $4.44.  T?ie 
Patrick  Henry,  292 

See  Damaou,  2. 

H 

HABEAS  CORPUS. 
Where  a  person,  confined  in  prison  in 
Philadelphia,  was  brought  to  New 
York  in  charge  of  an  officer,  under  a 
writ  oihaJbea%  corpus  ad  tettifieandvm,ia- 
sued  out  of  the  IL  S.  District  Court,  and, 
after  his  arrival,  applied  to  a  State 
court  and  obtained  a  writ  of  habeas 
corpus,  under  the  operation  of  which 
he  was  discharged  Dy  the  State  court 
fipom  the  custody  of  the  officer,  who  re- 
turned to  Philadelphia  without  him, 

JSfeld,  That,  as  he  was  brought  from 
Philadelphia  under  the  writ  issued  by 
this  court,  and  was  still  actually  pre- 
sent before  this  court,  he  was  still  un- 
der its  control,  and  must  be  sent  back 
to  the  place  from  which  he  was  brought 
for  the  purpose  of  testifying,  and  that, 
as  his  proper  g^rdian  had  left  him, 
he  must  be  returned  there  by  the  mar- 
shal of  this  district 

Where  a  person,  arrested  as  a  de- 
serter 4rom  the  military  service,  was 
brought  up  under  a  writ  of  habeas  cor- 
pus issued  hy  this  court,  and  the  mili- 
tary authorities  made  return  that  he 
was  regularly  enlisted  into  the  mili- 
tary service  of  the  United  States, 
which  return  the  petitioner  traversed, 
find,  on  the  traverse,  evidence*  was 
taken  as  to  the  identity  of  the  peti- 
tioner with  the  person  enlisted. 

Held,  That,  on  the  prooft,  the  peti- 
tioner was  the  person  enlisted,  and 
that,  as  he  was  regularly  enlisted,  he 
must  be  remanded.    HamiltotCs  Case, 

455 
See  Minor. 
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IMPORT  ACTS. 
Where  wines  imported  into  this  country, 
from  Rheiros,  in  France,  were  claimed 
to  be  forfeited  to  the  Qovemment  for 


alleeed  fraudulent  undervaluation  in 
the  invoices. 

Held,  That  the  "place"  where  the 
goods  were  procured  or  manufactured, 
as  specified  in  the  first  section  of  the 
Act  of  March  8d,  1868,  was  not 
Rheims  but  France. 

That  if  there  was  a  market  value 
there,  and  the  invoices  were  knowing- 
ly made  out  at  a  lower  rate,  the' wines 
must  be  forfeited. 

That  if  the  invoices  were  made  up 
with  an  intent,  by  false  valuation,  to. 
evade  or  defraud  the  revenue,  a  simi- 
lar result  should  follow. 

That  where  probable  cause  is  shown 
by  the  prosecution  in  such  a  case, 
which  probable  cause  is  to  be  judged 
of  by  the  court,  the  burden  is  on  the. 
claimant  to  show  his  innocence.  8,109 
C<ues  of  Champagne,  241 

See  pRAcnos  in  Admiralty,  19. 

INFORMER. 

..  Under  the  Revenue  laws,  the  right 
of  an  informer  becomes  vested  only 
when  the  money  representing  the  for- 
feited property  is  paid  over  and  is 
ready  for  oistnbution;  until  then  his 
right  is  liable  to  be  divested  by  the 
act  of  the  Government  §  9  of  the 
Apt  of  July  ISth,  1866,  as  to  the  time 
when  the  informer's  right  becomes 
vested,  is  merely  declaratory  of  the 
law.    About  25,000  Gallons  of  Spirits, 

867 

\,  Where  a  proceeding  was  commenced 
to  forfeit  property  under  the  Internal 
Revenue  laws,  and  the  claimant  con- 
sented to  its  condemnation,  the  value 
of  certain  portions  being  paid  into 
court  and  those  portions  released,  and 
a  decree  of  forfeiture  against  the  whole 
was  entered,  and  that  decree  was  set 
aside  by  the  court,  on  application  of 
the  claimant,  and  he  came  m  to  defend, 
but,  at  a  subsequent  date,  a  decree  of 
forfeiture  was  ac^ain  entered,  under 
which  the  property  in  custody  was 
sold,  and  its  proceeds,  together  with 
the  amount  previously  paid  in,  were 
held  for  distribution,  and  the  informer 
claimed  to  be  entitled  to  share  ac- 
cording to  the  provisions  of  the  law 
existing  at  the  time  he  gave  the  in- 
formation : 

Held,  That  the  court  had  the  right 
to  set  aside  the  first  decree,  without 
the  informer's  consent 
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That  the  money  paid  into  court  was 
never  ready  for  distribution  until  the 
second  decree  of  forfeiture. 

That  the  amount  of  the  informer's 
share  must  be  determined  by  the  law 
as  it  stood  at  the  time  of  the  final  de- 
cree of  forfeiture,  and  not  as  it  stood 
at  the  time  of  the  first  decree,    id. 

867 

8.  Under  1 179  of  the  Internal  Rerenue 
Act  of  June  80th,  1864,  as  amended 
by  the  Act  of  July  18th,  1866,  and  the 
relations,  of  the  Secretary  of  the 
Treasury  of  Au^st  4th,  1866,  the 
amoimt  of  an  informer's  per  oentage  is 
to  be  «dculated  upon  the  grom  pro- 
ceeds of  the  forfeiture,  without  dednct- 
inff  the  costs.      One  Still,  Boiler,  Ac, 

874 

4.  Under  that  section,  where  the  mar- 
shal selU  forfeited  property  under  a 
venditioni  exponas,  the  informer  be- 
comes entitled  to  his  share  when  the 
proceeds  are  paid  to  the  marshal,  and 
nis  share  is  to  be  determined  by  the 
regulations  then  in  force.  Mght  Bar- 
reb  of  Distilled  Spirits,  dsc,  472 


INTERNAL  REVENUE  ACT. 

1.  Property  proceeded  against  under  the 
Internal  Rerenne  Acts  of  June  80, 
1864,  and  March  8, 1865,  beinfi^  under 
seizure  by  the  marshal,  the  <3aimant 
applied  for  leave  to  bond  it. 

UM,  that  the  Court  had  power  to 
discharge  the  property  upon  nail  un- 
der the  48th  and  60th  sections  of  the 
Revenue  Act  of  June  80,  1864.  800 
Barrels  of  Whisky,  15 

2.  Under  the  ninth  section  of  the  Act  of 
July  18th,  1866,  the  expenses  of 
watching  property  seized  dv  a  col- 
lector, for  such  tiime  as  should  neces- 
sarily elapse  between  that  seizure  and 
the  seizure  by  the  marshal  under  pro- 
cess, may  be  taxed,  but  the  rate  can- 
not be  greater  than  that  allowed  to 
the  marshal,  unless  under  special  cir- 
cumstances, and  in  this  case  twenty- 
four  hours  was  all  the  time  necessary. 
Fifteen  Empty  Barrels,  125 

See  Infoemxb,  1,  2,  8  and  4. 


JURISDICTION. 

1.  An  Admiralty  Court  has  no  jurisdic- 
tion over  the  "  appropriate  proceed- 
ings," to  apportion  the  value  of  a  ves- 
sd  which  has  caused  a  coUision, 
amonff  the  parties  who  have  suffered 
loss  thereby,  which  are  provided  for 
by  the  fourth  section  <n  the  Act  of 
Congress  of  March  8d,  1861.  The 
City  of  NoneicM,  89 

2.  The  District  Comrt  of  the  United 
States  has  no  such  jorisdictloB. 
Wright  V.  The  Norwi^mmd  Nem  York 
TVansporteOion  Co,,  166 

8.  Where  alibelwas  filed  to  recover  for 
stevedore's  services,  and  exceptions 
were  filed  to  it  on  the  ground  thsithe 
services  were  not  maritime,  and  tiiere- 
fore  the  claim  was  not  within  the  ju- 
risdiction, 

Held,  That  thouffh  the  court  would 
be  disposed,  if  the  question  were  a 
new  one,  to  hold  that  such  serricee 
were  maritime,  vet  as  the  question 
had  been  repeatedly  determined  other- 
wise in  the  Southern  District,  the  law 
of  those  decisions  would  be  followed 
until  modified  by  oonconent  actioa 
on  the  part  of  both  courts,  or  by  the 
Chrcuit  Court  on  appeal    The  Cir- 

.  etusian,  209 

4.  A  libel  was  filed  by  a  seaman  to  re- 
cover wagM  against  a  ship  and  freight 
money.  The  marshal  made  return  to 
the  process,  that  he  had  not  attached 
the  vessel,  but  had  attached  the  freight 
money  in  the  hands  of  parties  who 
held  It  Prior  to  the  service  of  the 
process,  a  suit  had  boen  oommencedin 
a  State  court  against  the  owners  of  the 
vessel,  in  which  warrants  of  attadi- 
ment  had  been  issued,  under  which 
the  State  sheriff  had  seized  the  vesBeL 
He  held  her  under  those  attacfaffients 
when  the  marshal  came  to  seise  her. 
He  had  also  served  copies  of  the  war- 
rants upon  the  parties  who  held  the 
freight  money,  with  notice  thst  he  at- 
tached it.    On  this  state  of  fitcts, 

Beld,  That  seamen  have  a  para- 
mount lien  for  their  wages  upon  the 
freight  money  of  the  voyage,  and  that 
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Buch  lien  is  to  be  adminifltered  by  a 
court  of  admiralty,  by  the  aervice  of 
ite  attachment  upon  the  freight  money, 
in  the  handa  of  the  parties  where  it  is 
found. 

That,  as  against  a  lien  of  this  char- 
acter, the  principle  establiahed  by 
the  Supreme  Court  of  the  United 
States,  m  the  case  of  Taylor  v.  Carryl 
(20  How.  488),  ought  not  to  be  ex- 
tended. 

That  the  application  of  the  princi- 
ple of  that  case  to  an  attachment  is- 
suing from  a  State  court  against  a 
▼essel,  would  only  work  delay  in  the 
enforcement  of  a  sailor's  Hen  for  wages 
upon  her,  but  that  the  appUoation  of 
it  to  an  attachment  against  freight 
money  would  work  the  entire  de- 
struction of  the  lien. 

That  the  possesrion  df  the  freight 
money  by  the  sheriff,  constructive  or 
otherwise,  was  not  such  as  the  posses- 
sion of  the  vessel  in  Taylor  v.  Carryl, 
or  such  as  prevented  the  marshal  from 
levying  his  process  upon  it,  so  as  to 
^ve  &is  court  jurisdiction  of  it  in 
rem. 

That  the  jurisdiction  of  this  court  is 
therefore  sustained.  The  SailorPrince, 

284 

5   The  court  has  no  jurisdiction  to  en- 
'  force  a  State  Uen.     The  Adele,      809 

See  Collision,  16. 
Mortgage,  8. 


LIEN. 

1.  A  lien  on  a  vessel  extends  to  every 
part  of  her,  and  the  removal  of  her 
sails,  before  she  is  seized  under  pro- 
cess, does  not  free  them  from  the  Uen. 
The  Geo,  FreecoU,  1 

2.  The  Act  of  Congress  of  March  8, 
1861,  does  not  authorize  the  dis- 
chaiging    of    a   vessel    from    liens 

Xn  her  created  by  law.     The  City  of 
loich,  89 

3.  Where  supplies  were  furnished  in 
Baltimore  to  a  vessel  owned  in  New 
York,  on  the  order  of  her  owner,  who 
was  then  present  in  Baltimore,  the 
work  being  charged  to  the  vessel  on 


the  bills,  for  which  the  owner  gave 
time  draffcs,which  contained  the  words, 
<'  charge  to  the  account  of  the  steamer 
James  Guy,"  and  the  owner  was  in- 
solvent, and  was  known  to  be  so  at 
the  place  of  his  residence, 

HM,  That  the  circumstances  showed 
that  the  work  was  done  on  the  credit 
of  tJie  vessel 

That  it  was  not  necessary  for  the 
material  man  to  show  that  the  owner 
was  without  credit  in  Baltimore,  in 
order  to  hold  a  lien  on  the  vessel  for 
the  work. 

Tliat  the  character  of  the  work  and 
the  fact  that  it  was  ordered  bv  the 
owner,  established  that  the  work  was 
necessary  for  the  vessel 

That  the  responsibility  of  the  boat 
for  the  bills  was  a  feature  in  the  tran- 
saction recognized  b^  both  parties  at 
the  time  of  contracting  the  debt. 

That  proof  of  the  bankruptcy  of  the 
owner  at  the  time  is  sufficient  proof 
of  the  necessity  for  the  credit  to  the 
vessel. 

That  the  libellant,  therefore,  had  a 
lien  on  the  vessel  for  his  work,  unless 
he  had  waived  it  by  taking  the  time 
drafts. 

That  the  burden  was  on  the  claim- 
ant to  prove  that  the  libellant  sgreed 
to  receive  the  drafts  in  place  of  the 
original  daim. 

That  no  such  proof  was  furnished. 

That  the  drafts  being  surrendered 
in  court,  the  fact  that  one  of  them  was 
not  due  when  the  libel  was  filed  could 
not  avail  to  reduce  the  libellant's 
claim.    The  Jamee  Guy,  1 1 2 

4.  The  law  that  there  is  no  lien  on  a 
vessel  for  stevedore's  services,  is  set- 
tled for  tiiis  court,  until  overruled  by 
a  higher  court     The  Cireaman,   209 

6.  Seamen  have  a  paramount  lien  for 
their  waees  upon  the  freight  money. 
The  iSaihr  Prince,  234 

6.  The  principle  that,  where  one  credit- 
or has  two  funds  to  resort  to,  while 
another  creditor  has  a  security  on 
only  one  of  such  funds,  the  court  will 
compel  the  former  to  resort  to  the 
other  fond,  if  that  is  necessary  for  the 
satisfiiction  of  both  claims,  is  some- 
times applied  in  the  Admiralty.  The 
Sailor  Prince,        ,  461 
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MARITIME  LAW. 
The  interests  of  commerce  require  nni- 
formitv  in  the  maritime  law,  as  admin- 
istered in  the  maritime  conrts  of  all 
conntriee.  The  Freight  Money  of  the 
Anaetoiia,  188 

MARKET  VALUE. 
The  " actoal  market  value"  spoken  of 
in  the  sUtute  of  March  S,  1868,  is  the 
price  which  the  owner  or  producer  of 
the  goods  is  willing  to  receive  for 
them,  if  they  are  sold  in  the  ordinary 
course  of  trade— the  price  which  a 
purchaser  must  pay  to  get  them. 

If  merchants  neld  wines  for  sale  at 
Rheims  in  France,  and  named  the 
prices  at  whidi  they  would  sell  them, 
and  below  which  they  would  not  sell 
them,  then,  in  judjnnent  of  law,  there 
was  a  market  for  ue  wines  there,  and 
the  market  price  was  the  price  so  fixed 
by  them. 

If  wine,  the  same  in  all  substantial 
particulars  as  to  grade,  quality,  and 
body  and  marketable  worth,  apprecia- 
tion and  value,  as  wine  which  had 
been  imported  from  Rheims,  was  sold 
in  the  market  at  Rheims,  then  there 
was  a  market  value  for  the  imported 
wine  in  Rheims. 

If  merchants,  thinking  that  a  cer- 
tain letter  to  them  contained  a  regular 
mercantile  proposition,  in  answer 
fixed  certain  prices  as  the  lowest  cash 
prices,  for  export,  for  their  wines  in 
quantities,  and  the  wines  referred  to 
were  in  substance  the  same  as  the 
wines  imported,  a  jury  might  infer 
that  the  merchant  would  have  sold 
the  same  wines  to  any  one  at  those 
prices,  and  that  those  prices  were  the 
market  value. 

If  there  was  such  market  value  for 
the  wines,  and  the  invoices  on  import- 
ation were  knowingly  made  at  a 
lower  rate,  the  wines  should  be  for- 
feited.    8,109  Cofea  of    Champagne, 

241 
See  Damagss,  1. 
Evidence,  6. 

MARSHAL. 
A  vessel  was  seized  by  a  State  sheriff 
under  a  State  lien  law.    Afterward, 
process  was  issued  against  her  in  the 


United  States  District  Gout,  in  a  suit 
on  a  bottomry  bond.  The  proeeedings 
in  the  State  court  having  gone  to  a 
sale,  the  purchaser,  who  had  paid 
twenty  per  cent  of  the  purchase  mon- 
ey, but  had  not  completed  the  pur- 
chase, applied  to  the  District  Court 
for  an  order  directing  the  marftha^l  to 
surrender  the  vessel  to  him. 

Held,  That  the  purchaser  was  not 
in  a  position  to  ask  such  an  order, 
having  bought  her  withfidl  knowledge 
of  the  admiralty  proceedings,  not 
having  completed  lus  purchase,  and 
not  averring  that  the  sheriff  could  not 
or  would  not  put  him  in  ponacnsion  on 
his  completing  the  purchase.  The 
Circauian,  128 

A  marshal  is  responsible  for  the  exe- 
cution  of  process  put  into  his  hands, 
and  should  be  left  free  to  state  what 
he  does  with  it,  subject  to  that  respon- 
sibility, id. 

A  marshal' s  return  to  process  against 
a  vessel,  statins  a  seizure  of  her,  but 
that  she  was  m  custody  of  a  State 
sheriff,  does  not  imply  such  a  seizure 
as  would  make  the  marshal  responsi- 
ble, or  give  the  court  jurisdiction. 

id. 
See  Habeas  Cokpus. 

MASTER. 

1.  A  master  who  held  a  mortgage  on  his 
veesel,  and  who  removed  tne  sails, 
before  she  was  sold  under  a  venditioHi 
exponae,  and  sold  them,  was,  on  the 
application  of  one  of  several  libel- 
lants  having  decrees  sf  ainst  the  ves- 
sel, which  the  proceeds  realized  by 
the  sale  were  not  sufficient  to  satis- 
',  ordered  to  pay  the  proceeds  of 
le  sails  into  court  to  meet  such 
claims  as  were  valid  liens  on  the  ves- 
sel.    The  Geo,  Freeeott,  1 


the 


2.  The  responsibility  thrown  upon  the 
master  and  his  rank  are  to  be  con- 
sidered in  fixing  his  share  of  salvage. 
The  Charles  Henry  and  Cargo,  8 

8.  Where  a  pier  was  broken  down  by 
cargo  discharged  upon  it. 

Held,  That  the  master  of  the  ship 
was  clearly  liable  for  the  damage  to 
the  carffo,  for  it  was  by  his  act^  in 
overloading  the  pier,  that  the  g(K)ds 
were  injured. 
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That  that  act  of  his  was  not  mali 
cioos  or  intentioDal,  but  was  commit- 
ted in  the  ordinary  discharge  of  his 
duties  as  master,  ana  within  tne  scope 
of  his  powers  as  the  agent  of  tne 
owners,  and  that  the  ship  was  liable 
therefor. 

That  whether  the  master  had  rea- 
son to  suppose  that  the  pier  was  un- 
safe or  not,  was  not  material.  Km- 
nedy  Y,  Dodge,  311 

See  pRAcncK  in  Admxraltt,  22. 
Chabter  Party. 
Seamkn's  Wages,  4. 

MINOR. 

1.  Under  the  Act  of  Congress  of  Febru- 
ary 18th,  1862,  the  oaUi  of  a  military 
recruit,  in  his  enlistment  papers,  as  to 
his  age,  is  conclusiye  upon  himself 
and  upon  tills  court,  and  where  he  has 
sworn  that  he  was  not  a  minor,  evi- 
dence to  show  that  he  was  such  is  not 
admissible. 

Where  the  oath  is  taken  before  a 
military  officer,  the  presumption  is 
that  the  services  of  a  civil  mapstrate 
could  not  be  obtained,  as  required  by 
the  Act  of  June  12th,  1868,  §  8,  and 
the  burden  of  proof  is  on  the  recruit, 
to  show  that  such  services  could  be 
obtained.     CUn^e  Case,  338 

2.  On  a  Ao^MwcorTHM  to  inquire  into  the 
enlistment  of  an  alle^d  minor,  who 
had  sworn,  on  his  enlistment,  that  he 
was  twenty-one  years  of  a^  and  up- 
wards, evidence  may  be  ^^ven  as  to 
whether  he  understood  wnat  he  was 
swearing  to.    Stokef^  Ca$e,  841 

8.  The  oath  taken  by  a  recruit,  on  his 
enlistment  Into  the  army  of  the  Uni- 
ted States,  as  to  his  age,  is  conclusive 
as  against  himself  and  every  one  else. 
Enlistments  of  minors  over  eigh- 
teen years  of  age,  into  the  army  of  the 
United  States,  without  the  consent  of 
their  parents,  masters  or  guardians, 
are  yalid,  but  it  is  not  lawful  to  mus- 
ter into  the  service  a  person  under 
eighteen  years  of  age.    Jiile^a  Case, 

408 
4.  The  whole  power  of  discharging  mi- 
nors from  the  army  is  given  to  the 
Secretary  of  War,  and  cognizance  of 
such  matters  is  taken  from  the  courts. 

id. 
See  Pkaotiob  in  Admibaltt,  18. 


MORTGAGE. 

1.  One  who  holds  a  mortgage  on  a  vessel 
has  no  right  to  remove  her  sails  so 
that  they  cannot  be  seized  by  the 
marshal  who  has  process  against  her. 
The  Geo,  PreewU,  1 

2.  A  niate  of  a  vessel  who  had  loaned 
money  to  the  master  on  an  agreement 
to  divide  all  profit  and  loss  as  if  he 
were  part  owner,  instead  of  receiving' 
interest,  was  held  to  be  a  mortgagee. 
TheBlohm,  228 

8.  The  admiralty  has  no  jurisdiction  to 
enforce  the  claim  of  a  mortgagee  of 
a  vessel,  and  a  libel  by  a  mor^^agee 
against  the  proceeds  of  the  vessel, 
cannot  be  maintained. 

The  court  has  no  authority  to  ad- 
judicate upon  a  title  to  mortgages  on 
a  vessel  which  is  contested ;  and  the 
allegation,  that,  prior  to  the  attach- 
ment of  the  vessel,  the  mortgagee  had 
taken  possession  of  Her,  does  not  affect 
the  question.    The  Sailor  Princey    461 


•     .  0 

OWNER. 

1.  Owners  of  a  vessel  which  has  caused 
a  collision  cannot,  on  petition  in  an 
action  against  the  vessel  in  rem, 
brought  by  one  of  several  parties  who 
have  been  damaged  by  the  collision, 
be  discharged  from  their  personal 
liability  on  ffivlng  a  stipulation  under 
the  Act  of  Congress  of  March  8,  1861. 
The  City  of  Norwich,  89 

2.  Proof,  that  the  owner  of  a  vessel  for 
which  supplies  are  procured  was  then 
bankrupt,  establishes  the  necessity  of 
the  credit  of  the-  vessel  in  order  to 
procure  them.     The  Jcanen  Ovy,    112 

8.  The  liability  of  owners  of  vessels  for 
damages  done  by  their  own  to  other 
craft  in  cases  of  collision,  is  limited, 
by  the  third  section  of  the  Act  of 
March  8,  1861,  to  the  amount  and 
value  of  their  interest  in  the  vessel 
at  fault  and  her  pending  freight. 

This  limitation  of  hability  is  not 
confined  to  damages  done  to  property 
on  board  the  fiiulty  vessel,  but  embraces 
all  damages.  Wright  v.  The  New  York 
Transportation  Co.  166 

See  Practice  in  Admiealtt,  21. 
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PLEADING. 

1.  A  canal-boat  in  tow  of  a  steamboat 
was  Lnjnred  in  a  collision  with  another 
steamboat  The  owner  of  her  filed  a 
libel  agauist  both  vessels,  in  which  he 
did  not  set  out  the  facts  of  the  colli- 
sion, though  the  movements  of  e 
vessels  were  seen  by  a  person  on  board 
the  canal-boat.  The  claimants  ex- 
cepted to  the  libel 

Held,  That  exceptions  to  a  pleading 
in  Adnoiralty  have  the  effect  of  a  de- 
murrer, and  also  that  of  a  motion  to 
make  the  pleading  more  definite  and 
certain. 

That  to  make  cases  of  colliaions 
like  this  exceptions  to  the  general 
rule,  which  requires  a  full  statement 
of  the  facts  of  the  collision,  would  be 
to  permit  the  parties  to  come  ta  trial 
without  any  preliminary  statement 
from  either  party,  which  would  be  of 
any  assistance  to  the  court,  or  would 
apprise  the  parties  most  in  interest, 
of  t^e  facts  which  they  are  called  on 
to  meet. 

Whether  such  exceptional  pleading 
might  be  allowed  where  the  libellant 
was  unable  to  give  any  statement  of 
the  facts  of  the  collision — gnere. 

That  the  present  was  not  such  a  case, 
and  the  Ubel  must  be  reformed  by 
setting  forth  as  far  as  practicable,  the 
material  circumstances  attending  the 
collision  in  question.  7^  Traneport 
and  the  W,  E,  Cheney,  86 

2.  The  libel  and  answer  should  set  out 
clearly  and  explicitly,  though  briefly, 
the  facts  relied  on,  and  in  collision 
cases  this  is  especially  important 

The  court  has  the  power,  in  any 
stage  of  the  case,  to  require  the  pi^es 
to  sum>ly  any  defect  in  the  pleadings, 
thouffh  counsel  can  appeal  to  the  court 
for  Uiat  purpose,  only  by  exceptions 
filed  at  the  proper  time.  The  JTavre 
and  the  Scotland,  296 

8.  In  a  suit  brought  in  behalf  of  a  vessel 
in  tow  to  recover  the  damages  sustain- 
ed by  her  in  a  collision  with  another 
vessel 

Held,  That  the  fact  that  the  libel  did 
not  specify  the  want  of  proper  lights 


on  the  tug  as  an  element  in  her  neg- 
ligence mMe  no  difference,  there  being 
no  dispute  as  to  what  li^ts  the  tug 
had,  and  no  surprise  upon  her  as  to 
the  evidence  given  about  her  lif  hta 
That,  if  desirea,  an  amendment  of  the 
Ubel  to  that  effect  would  be  allowed. 
The  Alabama  and  the  Oameeoek,    476 

POWER  OF  ATTORNEY. 

The  mere  fact  that  a  power  of  attorney 
was  given  before  tne  passage  of  the 
Bankruptcy  Act  is  not  enough  to 
show  that  it  did  not  confer  the  neces- 
sary power  upon  the  attorney  in  fact 
to  appoint  an  attorney  at  law  to  act 
for  his  prmcipals  in  a  bankruptcy 
proceeding.  Whether  it  eave  that 
power  depended  upon  its  language. 
KnoepfeCs  Ca»e,  898 

The  signing  of  the  names  of  the 
principals  to  a  paper,  drawn  accord- 
ing to  form  No.  16  in  Bankruptcy, 
choosing  an  assignee  of  the  estate  of 
a  debtor  to  the  principals,  was  the 
signing  of  a  paper  which  was  proper 
for  the  purpose  of  collecting  the  debt 
due  to  the  principals,  and  a  power 
authorixing  the  attorney  to  collect 
debts,  and  to  sign  any  paper  necessary 
for  that  purpose,  gave  to  the  attorney, 
or  his  duly  appointed  substitute, 
authority  to  act  for  the  principal  in 
the  matter  in  question.  id, 

POWER  OF  THE  COURT. 

1.  The  United  States  Distj^ct  Court  has 
power,  independent  of  any  statute,  to 
discharge  upon  bail  property  in  cus- 
tody, in  cases  of  seizure  under  the  Im- 
port acts,  whether  upon  land  or  water, 
and  under  the  Internal  Revenue  acts. 
800  BarreU  of  Whiskey,  16 

2.  The  power  to  bond  property  is  one  of 
the  inherent  powers  of  the  oourt 
The  City  of  Norvfieh,  89 

8.  The  power  to  attach  the  property  of 
absent  defendants,  to  compel  an  ap- 
pearance, has  always  been  reooffnized 
as  within  **  the  course  of  the  Admiral 
ty,"  and  the  intention  to  withdntw 
it  or  to  limit  its  power  will  not  be  in- 
ferred from  the  use  of  the  words  "  civil 
suit"  in  the  11th  section  of  the  Judi* 
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ciflry  Act    Atkim  v.  The  Fibre  Die- 
inte^roHng  Co,,  118 

4.  When  one  court  of  competent  juris- 
diction has  custody  of  property^,  no 
other  court  of  concurrent  jurisdiction 
can  acQuire  jurisdiction  of  it.  The 
drcoBaiant  128 

6.  The  United  States  District  Court  has 
no  power  to  issue  a  summons  to  com- 
pel a  witness  to  appear  and  be  ex- 
amined under  a  commission  issued  in 
a  criminal  proceeding  in  Cuba.  The 
JSpanUh  ConsuFa  Petition,  226 

6.  That  court  has  power,  under  8  4  of  the 
Bankruptcy  Act,  and  General  Orders 
6  and  7,  to  allow  amendments  of  sched- 
ules in  bankruptcy.    MorforiPa  Case, 

264 

7.  That  court  has  the  power  in  any  stage 
of  the  case  to  require  the  parties  to 
supply  any  defect  in  the  pleadings. 
The  Havre  and  The  Scotland,         295 

8.  That  court  has  power  to  release  on 
hdbeae  corpus,  under  the  act  of  Febru- 
ary 5th,  1867,  any  one  held  by  a  State 
court  in  violation  of  any  hiw  of  the 
United  States.    Seymour^a  Caae,    848 

See  Bamsbitptct  Praotios,  14. 
Infobmbb,  2. 
Internal  Rxyenct,  1. 
Minor,  4. 
Pbactiox  in  Admiraltt,  26. 


PRACTICE  IN  ADMIRALTT. 

1.  Where  a  yessel  had  been  sold  on  a 
venditumi  exwmae,  for  less  than  enough 
to  pay  the  claims  against  her,  and  one 
of  tiielibellants  alleged  that  her  mas- 
ter and  one  Sputh  had  stripped  her  of 
her  sails  before  she  was  sold,  a  moni- 
tion was  issued  to  them  to  show  cause 
why  they  should  not  produce  the  sails. 
The  Geo,  Preaeott,  1 

2.  On  the  return  to  the  monition,  the 
master  showed  that  he  had  sold  the 
sails,  and  claimed  to  hold  the  proceeds 
under  a  mortgage  on  the  yessel.  He 
was  ordered  to  pay  the  proceeds  into 
court  to  meet  whateyer  liens  were  on 
the  vessel.  id, 

87 


8.  A  de&ult  in  favor  of  seamen  not 
opened,  where  it  appeared  that  their 
wages  had  not  been  paid.  id. 

4.  As  it  appeared  that  the  vessel  was 
sold  under  the  venditioni  e^^Mnaa  for  a 
fidl  price,  excluding  her  sails,  the 
court  refused  to  set  aside  the  sale.  id. 

6.  Where  several  libels  are  filed  against 
a  vessel,  and  no  owner  appearb  on 
return  of  process,  it  is  regular  for  each 
libellant  to  reserve  the  right  to  con- 
test the  demands  of  the  others.       id. 

6.  But  one  libel  should  6e  filed  in  or- 
dinary salvage  cases.  The  Charlea 
Henry  and  Cargo,  8 

7.  Where  a  vessel  and  careo  were  li- 
belled for  salvage,  and  bonded  in  their 
fun  value,  and  thereafter  the  owners 
of  the  carg^  filed  a  libel  against  the 
vessel,  claiming  to  recover  the  dam- 
a^  occasioned  to  the  cargo  by  the 
disaster  out  of  which  the  salvage  claim 
arose,  to  an  amount  equaling  the  value 
of  the  vessel,  and  thereupon,  before 
this  process  was  returned,  the  stipu- 
lators for  value  in  the  euilvage  case  ap- 
plied to  have  their  stipulations  can- 
celed, and  the  vessel  remanded  to  cus- 
tody under  the  process  in  the  salvage 
case, 

Hdd,  That  the  application  was  pre- 
mature, and  could  not  be  entertained 
before  the  process  was  returned,  and 
notice  published  as  required  by  the 
rules. 

Whether  relief  could  be  given  in 
such  a  case, — quere.     The  Empire,  19 

8.  A  motion  by  the  defendant,  to  bond 
in  a  possessory  action,  Is  not  ordina- 
rily entertained  on  affidavits  before 
issue  joined. 

Where  no  delay  is  likely  to  attend 
the  disposal  of  such  a  case  upon  the 
merits,  the  reason  for  a  delivery  upon 
bail  fails.     The  Bainbow,  40 

9.  The  question  whether  Government 
property,  on  board  a  vessel  chartered 
to  the  Qovemment,  on  which  a  bot- 
tomry bond  had  been  given,  could  be 
seized  by  the  marshal,  under  process 
issued  to  enforce  the  bond,  should  be 
determined  on  issues,  and  not  on  mo- 
tion.    The  Othello  and  Cargo,         48 
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10.  Where  a  vesgel  which  had  met  with 
a  collision  was  lihelled  by  a  freighter 
of  foods  on  aboard,  and  the  owners 
filed  a  petition  for  leave  to  file  a  stipu- 
lation in  the  appraised  value  of  the 
yessel  and  her  freight,  and  that  there- 
upon the  vessel  and  her  owners  mi^ht 
be  declared  discharged  from  all  liabil- 
ity for  losses  arising  out  of  the  collis- 
ion, under  the  act  of  Congress  of 
March  3,  1851 ; 

The  court  ordered  notice  to  be  pub- 
lished for  fourteen  days,  of  the  time 
and  place  of  making  the  application 
for  the  order  on  the  petition. 

It  held  also,  that  the  relief  which 
the  owners  sought  could  not  be  ob- 
tained under  that  act,  but  that  under 
the  circumstances  of  the  present  case, 
a  stipulation  in  the  form  tendered 
would  protect  all  the  rights  of  the  lien 
creditors,  and  as  effectually  release 
the  vessel  from  all  the  liens  provided 
for  in  it,  as  the  ordinary  stipulation 
does  from  the  claims  made  in  the  par- 
ticular libel  which  that  stipulation  is 
intended  to  secure,  and  that  therefore 
the  application  to  bond  the  vessel  in 
this  way  might  be  granted.  The  City 
o/Norvfieh,  89 

11.  The  "appropriate  proceeding," 
spoken  of  in  the  4th  section  of  the  Act 
of  March  S,  1861,  must  be  a  proceed- 
ing in  per9onam,  where  the  parties  to 
be  affected  are  duly  brought  before 
the  court,  and  in  which  a  trial  can  be 
had  on  Issues  properly  framed.       id, 

12.  The  question,  whether  the  custody^ 
by  a  sheriff  of  a  vessel,  under  a  wnt 
alleged  to  be  void,  is  such  as  to  pre- 
vent a  court  of  admiralty  from  acquir- 
ing jurisdiction  of  the  vessel,  is  one 
which  should  not  be  determined  on 
motion.     The  dreoBsian,  128 

18.  The  words  "  civil  suit,*  in  the  elev- 
enth section  of  the  Judiciary  Act  of 
1789,  do  not  embrace  admiralty  pro- 
ceedinfiTS 

If  they  did,  the  Act  of  August  23, 
1842,  and  the  Supreme  Court  rules  of 
1845  must  be  held  to  have  repealed 
that  section  as  far  as  relates  to  admi- 
ralty proceedings. 

An  attachment  against  the  property 
of  a  foreign  corporation  is  valid.  At- 
kint  V.  Ine  Ftbre  Disintegrating  Co,, 

118 


14.  Where  a  marshal  who  had  process 
agMUfit  a  vessel,  made  return  that  he 
had  attached  her,  but  that  previous  to 
his  attachment  ^e  was  in  custody  of 
a  State  sheriff,  and  where  it  appeared 
that,  of  the  warrants  under  which  the 
sheriff  held  the  vessel,  all  that  were  in 
his  hands,  at  the  time  of  the  aU^;ed 
attachment  by  the  marshal,  were  after- 
wards declared  void  for  want  of  juris- 
diction, and  the  libellant  thereupon  ap- 
plied for  an  order  to  compel  the  mar- 
shal to  amend  his  return  by  striking 
out  all  reference  to  the  custody  of  the 
sheriff. 

Held,  That  the  marshal  is  j«sponsi- 
ble  for  the  execution  of  the  process 
put  into  his  hands,  and  should  be  left 
R'ee  to  state  what  he  does  with  it,  sub- 
ject to  that  responsibility,  and  that 
the  court  therefore  would  not  inter- 
fere.    7  he  Cireaeeian,  128 

15.  Where  a  question  arose  between  the 
marshals  of  the  Southern  and  Eastern 
Districts  of  New  York,  as  to  which 
made  the  first  seizure  of  a  vessel  in 
waters  over  which  both  District  courts 
exercise  concurrent  jurisdiction,  and 
on  a  petition  by  one  marshal  to  the 
court  to  have  the  other  give  up  the 
custody  of  the  vessel  to  him,  the  court 
heard  evidence  as  to  which  seizure 
was  prior, 

Beldf  That  such  a  question  was  more 
properly  raised  on  a  petition  b^  the 
marshal,  than  on  a  plea  to  the  juris- 
diction by  a  party  in  whose  favor  the 
marshal  held  process. 

That  as  long  as  one  court  of  compe- 
tent jurisdiction  has  custody  of  prop- 
erty, no  other  court  of  concurrent  ju> 
risaiction  can  acquire  jurisdiction  of 
it. 

That  the  custody  of  the  law,  having 
been  once  fixed  by  the  valid  levy  of  an 
officer  duly  authorized  to  seize,  con- 
tinues whether  the  officer  be  present 
or  not,  unless  acts  equivalent  to  a  sur- 
render and  withdrawal  are  shown. 

That  a  marshal's  return  stating  a 
seizure  of  the  vessel,  but  that  at  that 
time  the  vessel  was  in  custody  of  a 
State  sheriff  does  not  imply  any  such 
seizure  as  would  make  the  marshal 
responsible,  or  would  give  the  court 
jurisdiction.  id. 
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16.  Where  a  libel  was  filed  on  a  bottom- 
ry bond,  on  which  process  was  issued 
and  retarned,  and  on  the  return  a  State 
sheriff  filed  a  claim  and  answer,  set- 
ting up  that  he  was  in  custody  of  the 
vessel  at  the  time  of  the  alle^d  seiz- 
ure by  the  marshal,  and  the  libellant 
movea  to  strike  out  the  daim, 

Hdd,  That  the  power  of  the  sheriff 
to  bring.  In  this  way,  proceedings  in  a 
State  court,  before  a  United  States 
court  for  adjudication  as  to  their  valid- 
ity, is  doubtful 

That  where  a  conflict  of  this  sort 
arises  between  a  sheriff  and  a  mar- 
shal, the  sheriff  has  two  courses  open 
to  him,  either  to  apply  to  the  State 
court  to  be  protected,  or  apply  by  ]pe- 
tition  to  the  Federal  court  to  order  its 
officer  to  withdraw. 

The  sheriff^s  answer  stricken  out, 
and  leave  given  him  to  apply  by  peti- 
tion, id, 

17.  After  decree  aeainst  a  vessel  in  a  col- 
lision case,  the  mial  decree  will  not  be 
stayed  to  enable  her  owners  to  take 
"  appropriate  proceedings  "  under  the 
Act  of  March  3,  1861.  Wrighi  v.  The 
NoruAeh  and  New  York  TVansporiation 
Co,,  156 

18.  Where  a  minor  whose  parents  were 
both  dead,  and  who  had  no  guardian, 
and  had  for  five  years  been  providing 
for  himself  and  making  his  own  con- 
tracts, shipped  on  a  vessel  for  a  voy- 
age which  he  performed,  and  on  her 
return  left  the  vessel  with  the  assent 
of  the  master  before  the  cargo  was 
discharged,  and  before  the  ten  days 
after  such  discharge  was  completed 
commen<4i  proceedings  to  recover  his 
wages,  by  taking  out  a  summons  be- 
fore a  United  States  Commissioner,  on 
the  return  of  which  no  one  appeared, 
and  the  commissioner  eave  a  certifi- 
cate, and  thereupon  the  libel  was  filed 
and  process  issued,  whereupon  the 
owners  of  tbe  vessel  moved  to  dismiss 
the  Ubel  on  the  ground  that  the  libel- 
lant being  a  minor  could  not  sue,  but 
must  brine  his  suit  by  guardian  or 
next  firiend,  and  that  the  suit  was  pre- 
maturely brought,  the  ten  days  aSfter 
th#  discharge  of  the  vessel  not  having 
expired. 

Held,  That  the  libellanf  s  proceed- 
ings were  regular.     The  David  Fount, 

188 


19.  Where  goods  which  had  been  entered 
for  warehouse  were  libelled  by  the 
United  States  as  forfeited,  and  were 
attached  by  the  marshal  under  the  pro- 
cess while  still  ^in  warehouse,  and  tiie 
owners  filed  a  claim  to  them,  and  pre- 
sented a  petition  to  the  court  praying 
that  the  goods  be  appraised  at  their 
cash  value,  less  the  duties,  that  they 
might  be  bonded  in  accordance  with 
the  eighty-ninth  section  of  the  Act  of 
March  2d,  1799  (1  Stat,  at  Large,  696) ; 

Held,  That  the  practice  of  giving  the 
bond  in  such  cases,  in  the  amount  of 
the  value  of  the  property,  less  the  du- 
ties, is  correct,  and  will  continue  to  be 
the  practice  of  this  court  till  over- 
ruled by  superior  authority.  Four 
Cases  of  Silk  Ribbons,  214 

20.  Where  process  was  issued  against 
freight  money  in  a  suit  for  seamen's 
waees,  and  the  marshal  returned  that 
he  nad  attached  it  in  the  hands  of  the 
parties  who  held  it. 

Held,  That  that  return  was  sufficient 
to  give  the  court  jurisdiction  of  it, 
though  previously  warrants  of  attach- 
ment against  it  had  been  served  by  a 
State  sheriff.     The  Sail&r  Prince,  234 

21.  On  the  trial  of  a  case  of  collision  be- 
tween a  ship  and  a  bark,  objection  was 
made  on  the  part  of  the  ship,  that  the 
libellant,  who  had  libelled  as  owner  of 
the  bark,  had  failed  to  prove  his  title. 

Held,  That  proof  of  the  titie  to  the 
bark  by  her  alleged  owner  might  be 
given  after  the  trial  TJie  Havre  and 
the  Scotland,  296 

22.  Depositions  of  the  crew  of  the  ship 
were  read,  from  which  it  appeared 
that  when  they  were  being  taken,  the 
proctor  for  the  bark  objected  to  the 
presence  of  the  master  of  the  ship,  on 
the  ground  that  his  presence  might 
exercise  an  undue  influence  over  the 
witnesses,  and  the  commissioner  ex- 
cluded him.  To  this  exception  was 
taken. 

Held,  That  the  commissioner  was  in 
error  in  excluding  the  captain  of  the 
ship  from  being  present  at  the  taking 
of  the  depositions  of  his  crew.  It  was 
not  only  his  privilege  but  his  duty  to 
be  there,  especially  as  he  was  a  stran- 
ger contesting  his  rights  before  a  for- 
eign tribunal     He  should  not  have 
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been  exdnded  nnlees  his  contumacy 
compelled  thai  coone.  id, 

S8.  Where  eereral  libels  were  filed 
affAinflt  a  ship  which  was  sold,  and  ap- 
pUcation  was  made  to  the  coort  to  de- 
cree payment  oat  of  the  proceeds, 

ffdd.  That  the  decrees  should  be 
paid  in  the  order  in  which  the  libels 
were  filed,  each  decree  being  paid  with 
its  costs  nnta  the  fimd  was  ezhansted. 
7%«  Adele,  808 

24.  Damages  to  cargo  can  be  reiionped 
in  a  suit  for  freight  Bnt  the  respond- 
ents cannot  have  an  affirmative  decree 
in  their  favor,  if  tiiat  damage  exceeds 
the  freight    Kennedy  y.  Dodge,     811 

25.  Where  a  libel  was  dismissed  by  de- 
ianlt  in  1860,  and  the  claimant,  without 
notice  to  the  libellsnt,  entered  an  or- 
der, in  1861,  canceling  the  stipulation 
for  costs  and  the  bona  under  the  Act 

given  on  the  discharge  of  the  vessel, 
ut  thereafter  agreed  to  open  the  de- 
fault and  the  cause  was,  in  1864,  no- 
ticed for  hearing  by  both  parties,  but, 
when  it  was  cSled  for  hearing,  the 
daimani's  proctor  stated  that  it  had 
been  dismissed,  and  thereupon  the  li- 
beUanf  8  proctor  moved  to  set  aside  the 
decree  and  the  order  of  cancellation, 

Held,  That  the  claimant  was  regular 
in  entering  the  order  of  cancel£ktion 
without  notice  to  the  libellant,  the  libel 
haviog  been  dismissed  by  default. 

That  the  claimant  had,  by  his  acts, 
waived  the  decree  dismissing  the  libel 
and  the  order  of  cancellation. 

That  the  court  had  power  to  vacate 
th^t  decree  and  order,  so  as  to  hold 
the  stipulators  still  liable  on  their  stip- 
ulations.    The  Antdope,  848 

26.  Where  a  suit  was  commenced  in 
September,  1867,  and,  in  December, 
1867,  the  cause  being  then  at  issue,  the 
claimants  procured  an  order  for  a  com- 
mission to  examine  a  witnesB,with  a  stay 
of  proceedings  till  its  return,  and  di- 
rect Interrofi^tories  were  served  in 
Jnne,  1868,  but  no  cross-interrogato- 
ries were  ever  served,  and  the  com 
mission  was  never  sent,  and  the  libel- 
lant died  in  May,  1859,  and  no  further 
steps  were  taken  by  either  party  till 
October,  1867,  when  the  libellant's 
executors  applied  to  the  court  to  be 


snbstitnted  as  libeUants  andtohaye 
the  stay  of  proceedings  set  aside. 

Held,  That,  as  no  time  was  fixed  by 
statute  within  which  executors  must 
apply  to  be  substitnted,  no  laches 
could  be  predicated  of  the  mere  Ivpee 
of  time,  and  inasmudi  as  the  claimants 
could  have  at  any  time  compelled  the 
executors  to  be  substituted,  the  claim- 
ants were  as  open  to  the  charge  of 
laches  as  the  libellant,  and  the  applica^ 
tion  to  substitute  the  executors  must 
bejmnted. 

That,  as  the  delay  had  arisen  appa- 
rently from  the  fact  that  both  parties 
understood  that  the  suit  was  not  to  be 
further  prosecuted,  and  as  the  witness 
to  be  examined  under  the  commission 
was  material,  and  was  now  in  the  East 
Indies,  and  a  commission  to  examine 
him  could  not  be  executed  in  less  than 
a  year,  the  claimsnts  were  entitled  to 
a  continuance  of  the  stay.  7%e  Nor- 
wy,  498 

27.  Where  several  libels  were  filed 
aeainst  #  vessel  to  recover  claims, 
which  amounted  to  more  than  the  ap- 
praised value  of  the  vessel, 

Hddt  That  she  might  be  discharged, 
on  the  claimant's  ^'^ng  a  stipulation, 
in  the  full  value  of  the  vessel,  the  same 
to  stand  in  court,  for  the  benefit  of  all 
the  libellants  before  the  court 

That  a  married  women,  though  she 
justified  in  the  required  amount,  would 
not  be  accepted  as  surety.  The  An- 
telope, 521 

28.  Where  a  libel  was  filed  by  the  own- 
ers  of  a  schooner,  whid^was  sunk  in 
a  oollision,  to  recover  raHier  loss,  and 
contained  the  allegation  that  it  was 
filed  **in  behalf  of  the  libellants  and 
all  parties  having  a  common  right  of 
action  arising  out  of  the  collision,  who 
may  intervene  as  co-libellants,  or  other- 
wise;" and,  after  a  decree  for  libeU 
lants,  and  while  the  reference  to  ascer- 
tain the  damages  was  pending,  insa- 
rers,  who  had  paid  a  loss  on  the  carvo, 
appUed  to  the  court  on  petition  to  oe 
made  co-libellants, 

Held,  That,  as  no  injustice  would  be 
caused  to  the  claimants,  the  apdhcation 
would  be  granted,  although  tne  court 
saw  no  necessity  for,  or  advantage  in, 
theproceeding.     ' 

That  a  special  reference  must  be 
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had,  to  take  and  report  to  the  court 
the  evidenoe  prodaced  by  the  petition- 
ers to  show  their  right  to  participate 
in  the  decree,  and  any  eiridence  in  op- 
position.    The  CUy  of  Farit,         629 


PRACTICE   IN  BANKRUPTCY. 

1.  Under  §  4  of  the  Bankrupt  Act,  and 
•mlee  6  and  7  of  the  General  Orders 
in  Bankruptcy  adopted  by  the  Su- 
preme Court,  the  court  has  the  power 
to  allow  amendments  of  the  schedules, 
and,  for  the  purpose  of  allowing  such 
amendments,  wnere  they  are  uncon- 
tested, the  register  is  the  court,  and 
has  power  to  allow  them  on  a  direct 
apphcation  to  him. 

The  coordinate  power  of  allowing 
them  rests  with  the  Judge. 

The  orifi^nal  amendments  pemutted 
to  be  made  should  be  filed  with  the 
clerk. 

In  making  them,  (General  Orders 
No.  14  and  No.  38  should  be  observed. 

When  they  are  filed,  the  registers 
will  act  on  them  under  General  Order 
No.  7  and  rule  No.  4  of  this  Court  in 
Bankruptcy.    Mor/ortfa  Can,       264 

-2.  Where  a  firm  composed  of  three  per- 
sons did  business  in  Cincinnati,  Onio, 
till  April  18th,  1861,  when  it  was  dis- 
solved,  and  in  June,  1867,  one  of  the 
partners  filed  his  petition  in  this  court, 
and  was  adjudj^  a  banlcrupt, 

Htldf  That  Ihe  other  partners  could 
present  a  petition  praying  that  the 
partners  which  composed  that  firm  be 
adjudged  bankrupt,  to  the  court  which, 
under  section  eleven  of  the  Act,  had 
jurisdiction  of  such  a  petition,  and,  if 
the  other  partner  should  refuse  to  join 
in  it,  the  eighteenth  General  Order 
would  apply. 

The  thirty-sixth  section  of  the  Bank- 
rupt Act  applies  only  to  a  case  where 
two  or  more  persons,  who  are  partners 
in  trade,  are  adjudged  bankrupt.  Boy- 
lan't  Cau,  266 

$.  Where  the  register,  to  whom  a  peti- 
tion had  been  referred,  designated 
as  the  newspapers  in  which  the  notice 
to  creditors  should  ba  published,  two 
papers  in  New  York  city  and  two  in 
other  States,  and  the  bankrupt  object- 
ed to  the  designation  of  the  papers 


out  of  New  York  citv,  and  the  regis- 
ter certified  that^  in  his  opinion,  such 
publication  was  necessary  to  protect 
the  creditors  in  their  rights. 

Held,  That  the  register  has  power 
in  such  a  case  to  designate  newspapers, 
in  addition  to  those  selected,  under 
rule  5  of  this  Court,  from  those  desig- 
nated in  rule  21,  but  cannot  substitute 
other  newspapers  for  those  which  he 
is  required  by  rule  6  to  select. 

That,  although,  in  this  case,  the  ma- 
jority in  amount  of  the  creditors  resi- 
ded m  New  York  city,  yet  the  major- 
ity in  number  resided  elsewhere,  and 
that  the  ezerdse  by  the  register  of  his 
power  to  make  such  designation  was 
proper.    Robituon't  Case,  270 

4.  A  creditor  who  has  proved  his  claim 
may,  at  any  time  thereafter,  and  be- 
fore the  expiration  of  the  time  limited 
by  rule  24  of  the  General  Orders  in 
Bankruptcy,  file  specifications  of  the 
grounds  of  his  opposition  to  a  bank- 
That  rule  is  enabling  and  not  pro- 
hibitory. 

The  filing  of  such  specifications  is 
not  a  necessary  prerequisite  to  the 
making  of  an  order,  under  §  26  of  the 
Bankruptcy  Act,  for  the  examination 
of  the  bankrupt,  or  of  other  persons. 
Bautn*»  Case,  274 

5.  Under  the  26th  section  of  the  Act,  no 
notice  is  required  to  be  given  of  an 
appUcation  to  a  register  by  a  creditor 
for  the  examination  of  a  b«nkmpt. 

The  examination  is  not  a  "  meeting  " 
under  §  47  of  the  Act,  that  word  in 
the  Act  always  meaning  a  meeting 
of  creditors.   MaelntMtCaee,       277 

6.  Where,  at  the  first  meeting  of  credit- 
ors, objections  to  the  proceedings  were 
filed,  and  t^  register  declined  to  pass 
on  them,  but  certified  them  to  the 
court,  and  adjourned  the  proceedings. 

Held,  That  the  adjournment  was 
regular.     ffilFe  Case,  821 

7.  Until  a  bankrupt  applies  for  his  dis- 
charge, under  section  twenty-nine,  no 
objection  to  any  proceeding  can  be 
considered  to  be  an  opposition  to  the 
discharge. 

A  variance  in  the  bankrupt's  name 
in  the  notice  served,  held  not  material 
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The  manhtrs  retmn  as  to  such 
flerrice  is  not  oonclusive. 

A  rtatement,  in  the  schedule,  of  the 
sum  due  any  creditor,  and  of  the  date 
of  the  debt  or  jodgment,  held  saffi- 
cient.  Any  insufficient  statement  may 
be  made  sufficient  by  amendment. 

Schedules  eiving  an  inyentory  of 
the  bankmprs  personal  esUte,  but 
&iling  to  set  fortn  the  separate  items, 
are  defective,  but  may  be  amended. 

No  creditor  has  any  right  to  be 
heard  at  the  first  meeting,  either  in 
person  or  by  attorney,  in  opposition 
to  any  of  the  proceedings,  till  he  has 
proved  his  debt. 

The  register's  certificate,  as  to  the 
correctness  of  the  inventory  of  debts, 
is  not  conclusive. 

A  creditor  who  opposes  abankmpt^s 
discharge,  on  the  ground  of  fraua  or 
concealment,  must  specify  the  particu- 
lar matter  of  which  ne  complam&    id, 

8.  Where  an  attorney  claimed  to  act  for 
a  firm  at  the  first  meeting  of  the 
creditors  of  a  bankrupt,  under  a  let- 
ter of  attorney  executed  for  the  firm, 
all  the  members  of  which  were  in 
Europe,  by  one  K.  as  attorney  for  the 
firm,  but  E.'s  attorneyship  was  not 
proved  by  the  oath  of  any  witness, 
nor  was  any  power  of  attorney  to  him 
produced,  out   he  had  verified  the 

Sroof  of  debt>  swearing  that  he  was 
uly  authorised  to  make  the  affidavit, 
JSeld,  ThAt  the  authority  of  K  to 
give  the  letter  of  attorney  was  not 
sufficiently  established  to  entitle  the 
attorney  to  appear  for  the  firm  under 
the  twenty-third  section  of  the  Bank- 
ruptcy Act    KnoepfeTt  Case,        880 

9.  Where  all  the  creditors  of  a  bankrupt 
resided  in  German^r,  and  the  register 
fixed  the  first  meeting  of  creditors  at 
sixty  days  from  the  date  of  the  war- 
rant, • 

Held,  That,  under  the  eleventh  sec- 
tion of  the  Bainkruptcy  Act,  the  fixing 
of  the  time  for  the  first  meeting  is  a 
matter  of  discretion  with  the  register. 

That  ninety  days'  time  is  to  oe  al- 
lowed in  cases  where  the  creditors 
live  so  far  away  as  to  make  such  an 
interval  a  reasonable  time. 

That  there  is  nothing  to  show  that 
the  register  did  not  exercise  his  dis- 
cretion wisely  in  this  case,  ffey^  Case, 

888 


10.  Where  a  warrant  in  bankrupU^  was 
issued  July  10th,  the  first  meeting  of 
creditors  being  fixed  for  July  24th,. 
and,  on  the  24th,  the  marshal  made 
return  of  due  publication  of  nottoCr 
the  first  publication  being  on  July 
15th,  ana  of  due  mailing  of  notices 
on  that  day,  and  thereupon  the  regis- 
ter adjourned  the  meeting  to  August 
8th,  and  directed  a  new  notice  to  be 
given  by  the  marshal,  as  required^in 
tiie  warranty  of  such  adjonmed  meet- 
ing, and.  on  August  8th,  the  marshal 
returned  that  he  had,  on  July  29th, 
mailed  notices  to  the  creditors.  Dot  did 
not  return  that  any  further  publication 
had  been  made, 

ffefd.  That  the  publication  for  the 
first  day  was  not  sufficient,  the  mean- 
ing of  the  eleventh  section  of  the 
Bankruptcy  Act  being,  that  the  notices 
shall  be  served,  and  the  publication 
be  completed,  before  the  commence- 
ment of  the  ten  days  immediately 
preceding  the  return  day  of  tJie  war* 
rant 

That,  there  having  been  no  proper 
publication  and  service  of  notice,  it 
was  proper  for  the  register  to  acyonm 
the  meeting. 

That  the  word  "fiVen"  in  the 
twelfth  section  of  the  Act,  means  pub- 
lu)i«d  as  well  as  tervtd. 

That,  as  the  notice  had  not  been 
properly  published  at  the  time  of  the 
second  meeting,  it  was  proper  for  the 
register  to  agam  adjourn  toe  meeting 
and  direct  notice  to  be  published  as 
'  above  stated,  the  service  on  the  credit- 
ors having  been  properly  made  and 
standing  gpood. 

That,  if  the  publication  had  been 
good  for  the  first  return  day,  it  would 
not  have  been  necessary  to  publish 
agiun,  but  only  to  have  required  new 
service  of  the  notices  on  the  creditors. 
Devlin  ds  Bagan't  Case,  885 

11.  Whether  in  proceedings  in  involun- 
tary bankruptcy,  a  jury  can  be  de- 
manded on  any  day  but  the  return 
day — quere. 

By  consent  of  parties,  an  adjourned 
day  may  be  held  to  be  the  same  as  the 
return  day.    Fupk^t  Case,  842 

12.  Under  the  twenty-sixth  section  of 
the  Bankruptcy  Act,  a  bankrupt  may, 
notwithstanding  the  pendency  of  pro- 
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ceedings  in  banlcrnptcy  by  or  against 
him,  be  held  under  arrest  in  a  civil 
action,  if  it  is  founded  on  a  debt  or 
claim  from  which  his  discharge  in 
bankruptcy  would  not  release  him. 

Under  that  Act,  no  debt  created  by 
the  defalcation  of  a  bankrupt,  while 
acting  in  any  fiduciary  capadty,  will 
be  discharged. 

The  twenty-first  section  of  the  Bank- 
ruptcy Act  does  not  apply  to  any  suit 
brought  to  collect  or  enforce  or  satisfy 
any  debt  which  would  not  be  dis- 
'  charged  by  a  dischar^  under  the  Act. 

The  twenty-seven^  rule  of  the  Gen- 
eral Orders  in  Bankruptcy  applies 
only  to  the  court  in  which  the  bank- 
ruptcy proceedings  are  pending.  Sey- 
tnour'8  Can,  848 

18.  "Where  R.,  a  merchant  in  New  York 
deposited  zoods  with  S.,  a  merchant 
in  New  Orleans,  for  sale  on  commis- 
sion, and  S.  sold  them,  but  made  no 
returns, 

Heldf  That  the  debt  contracted  by 
S.  was  contracted  by  his  defalcation 
while  acting  in  a  fiduciary  capacity, 
and  that  it  was,  therefore,  a  debt, 
which,  under  the  thirty-third  section 
of  the  Bankruptcy  Act»  would  not  be 
released  by  his  discharge  in  bank- 
ruptcy, id, 

14.  Where  petitions  were  filed  in  in- 
voluntary Wnkruptcy,  and  injunctions 
were  issued  to  prevent  the  saie  of  the 
debtor's  property  on  execution,  the 
facts  on  which  the  injunctions  were 
issued  being  the  very  acts  of  bank- 
ruptcy alleged,  and  the  bankrupts 
haa  taken  issue  and  demanded  a  jury 
and  motions  were  made  to  set  aside 
the  injunctions  on  the  merits, 

Heldj  That  the  court  would  not,  on 
a  motion  on  affidavit,  dispose  of  the 
issues  which  were  involved  in  the 
proceedings. 

That,  if  the  property  was  perish- 
able, that  was  no  ground  for  dissolv- 
ingUie  injunctions. 

That  the  court  had  no  power  to  sell 
the  property,  as  perishable,  at  this 
stage  of  the  proceedings,  unless  it  was 
in  the  possession  of  the  messenger, 
MetzUr  6s  CowpeHhiMiit^i  Cate,      866 

16.  Where  the  bankrupt  objected  to  the 
proof  of  debt  of  a  creditor,  and  re- 


quested the  register  to  allow  the 
creditor  to  vote  for  assignee,  only  in 
respect  of  a  portion  of  his  claim,  be- 
cause (1)  Interest  was  included  to 
make  up  the  amount;  and  (2)  Part  of 
the  claim  was  on  a  draft  given  on  a 
purchase  of  lumber  by  the  bankrupt, 
which  was  never  delivered  by  uie 
creditor,  so  that  the  consideration  of 
the  draft  entirely  failed,  and  the 
bankrupt  was  also  entitled  to  dam- 
ages, which  should  be  set  off  against 
the  rest  of  the  creditor's  claim,  and 
his  debt  should  only  be  allowed 
for  the  remainder;  and  where  the 
bankrupt  offered  himself  as  a  witness 
to  prove  his  allegatioos,  but  the  reg- 
ister refused  to  hear  his  evidence  or 
to  reduce  the  amount  of  the  claim,  and 
certified  the  question  to  the  court, 

Held,  That,  under  the  provisions 
of  the  nineteenth  section  of  the 
Bankruptcy  Act,  if  a  debt  is  due 
from  the  Minkrupt,  so  as  to  bear  in- 
terest before  me  adjudication  in 
bankruptcy,  the  amount  of  the  debt 
to  be  proved  is  to  be  ascertained,  by 
adding  the  interest  until  the  day  of 
the  adjudication;  and  that  if  the 
debt  becomes  due  and  payable  with- 
out interest,  after  the  adjudication, 
its  amount  is  to  be  ascertained  by 
taking  off  interest  from  the  day  of  ad- 
judication until  the  day  it  will  be- 
come i4yable. 

That  the  register  erred  in  refusing 
to  receive  evidence  that  the  consider- 
ation for  the  draft  had  entirely  failed. 

That,  as  the  claim  on  the  draft  was 
contested,  the  register  ought,  before 
going  further,  to  mvestigate  the  ques- 
tion raised  as  to  the  consideration, 
with  a  view  of  postponing  the  proof 
of  the  claim  if  necessary,  as  required 
by  the  twenty-second  section. 

That  the  clidm  for  damages  on  the 
contract  for  the  purchase  of  lumber 
oaght  to  have  Deen  stated  in  the 
bankrupts  schedule  of  property. 

That  that  claim,  being  unliquidated, 
could  not  be  applied  as  a  setoff  against 
any  part  of  the  creditor's  claim,  and 
must  be  wholly  disregarded  in  the 
proceedings  for  the  choice  of  an  as- 
signee. Whether,  if  put  into  the 
sluipe  of  a  debt  aeainst  the  creditor, 
it  would  fall  within  the  purview  of 
§  20  of  the  hct—quere  ?    Orrvi%  Caw, 
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Id.  Where  a  petition  in  banlmiptcy 
stated  the  present  residences  of  cer- 
tain creditors  to  be  unknown,  but 
gave  their  former  residences, 

mid.  That  the  stotement  as  to  the 
present  residence  was  sufficient;  that 
the  statement  of  the  previous  resi- 
dence was  suiplusage,  and  that  the 
bankrupt  should  show,  either  in  the 
schedules  attached  to  his  petition  or 
in  a  separate  affidavit,  what  efforts  he 
had  made  to  find  the  piesent  resi- 
deoce. 

That  the  marshal's  return  to  the 
warrant,  thouffh  not  conclusive,  is 
sufficient  to  auuiorice  the  register  to 
proceed,  if  it  shows  due  service  and 
publication. 

That  the  marshal  should  copy  into 
the  notices  the  exact  language  used  in 
the  warrant,  but  that  immaterial  vari- 
ances are  to  be  disregarded  by  the 
register. 

Registers  in  bankruptcy  should  cer- 
tify to  the  court  only  questions  which 
actually  arise.    Fulver^s  due,       881 

17.  When  no  creditor  who  has  proved  his 
debt  appears  at  the  time  and  place 
appointed  for  the  first  meeting  of 
creditors,  the  judge,  or  if  there  be 
no  opposing  intereist,  the  register,  is 
to  appoint  one  or  more  assignees. 
CogtwelTt  Cote,  888 

18.  Under  §  4  of  the  Bankruptcy  Act 
and  rule  6  of  the  General  Orders  in 
Bankruptcy,  a  register  in  bankruptcy 
has  power  to  make  an  order  requir- 
ing an  assignee  in  bankruptcy  to  file 
the  account  required  by  g  28  of  the 
Act  If  no  assets  have  come  to  the 
hands  of  the  assignee,  form  No.  85  is 
such  account;  but  if  assets  have 
come  to  his  hands,  forms  Noe.  87  and 
88  constitute  it 

It  is  not  necessary  for  the  bankrupt 
on  presenting  the  petition,  form  No. 
61,  to  produce  the  assispee's  return, 
form  No.  36,  or  any  evidence  other 
than  the  statement  in  the  petition 
that  no  debts  have  been  proved,  or 
that  no  assets  have  come  to  the  as- 
si^ee's  hands. 

Publication  "  once  a  week  for  three 
successive  weeks,"  means  publication 
once  in  every  seven  days  for  three 
successive  periods  of  seven  days,  so 
that  the  interval  between  any  two  of 


the  publications  shall  not  be  less  than 
seven  days,  and  the  interval  between 
the  last  publication  and  any  proceed- 
ing dependent  upon  the  publication 
shall  not  be  less  than  seven  days. 

A  register  has  power  to  make  the 
order  to  show  cause  (form  No.  61) 
there  being  no  opposition,  if,  under  § 
4  of  the  Act,  he  is  (^ected  to  make  it 
by  the  judge ;  and  the  order  referring 
the  case  to  him  may  be  considered  as 
givinff  such  direction. 

Orders  for  the  examination  of 
bankrupts,  or  their  wives  or  other 
witnesses,  are  summonses  under  8 
26 ;  and,  under  rule  2  of  the  General 
Orders,  blanks  of  form  No.  46  not 
filled  up,  but  signed  by  the  derk  and 
bearing  the  seal  of  the  court  may  be 
given  by  the  clerk  to  the  registers. 
Bellam/t  Case,  890 

19.  In  proceedings  in  involuntary  bank- 
ruptcy, the  order  to  show  cause  hav- 
ing tteen  served  on  only  one  of  two 
debtors,  and  no  notice  having  been 
published  as  to  the  other, 

Beld,  That  the  appearance  of  the 
debtor  not  served  need  not  be  person- 
al, but  might  be  by  attorney.  Wey- 
hausm  db  Frtyta^t  Case,  397 

20.  Where  a  debt  sought  to  be  proved 
in  bankruptcy  is  evidenced  by  a  note, 
the  note  must  be  produced  and  ex- 
hibited when  reouired  by  the  register 
the  assignee,  or  the  banlorupt,  on  prop- 
er occasions.  Not  so,  if  a  judgment 
has  been  recovered  on  it 

A  proof  of  debt  is  not  open  to  ob- 
jection because  it  appears  that  the 
statute  of  limitations,  if  set  up,  would 
be  a  good  defense  to  the  claim.  The 
statute  of  limitations,  if  relied  on  as 
a  defense,  must  be  setup  affirmatively 
by  a  debtor.    Knoep/efe  Case,       898 

21.  On  the  adjudication  of  bankruptcy, 
the  register  is  authorized  and  re- 
quired to  receive  the  surrender  of  tiie 
bankrupt's  estate,  and  to  keep  the 
property  safely,  until  it  can  be  turned 
over  to  the  assignee.  HatbrtmeVs 
Case,  402 

22.  Where  an  af  ent  of  a  creditor,  who 
had  filed  pro(?  of  the  creditor's  debt 
against  the  bankrupt,  asked  leave  to 
withdraw  the  proof  of  debt,  it  being 
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alleged  that  certain  &ct8  liad  been 
by  error  omitted, 

Held,  That  the  proof  of  debt  could 
not  be  withdrawn,  but  that  the  credit- 
or ought  to  be  allowed  and  required 
to  amend  his  proot    Lowerr^B  Case, 

406 

23.  A  register  should  state  to  the  judge 
any  reasons  which  he  may  Imow 
to  exist,  why  an  assignee  elected  or 
appointiBd  should  not  be  approred. 
£li^  Case,  408 

24.  Registers  in  bankruptcy  are  charged 
with  the  general  supervision  and 
care  of  cases  referred  to  them. 

If,  at  any  stage  of  proceedings  be- 
fore him,  a  register  determines  that  a 
banlorupf  s  schedules  are  insufficient, 
he  may  of  his  own  motion  order 
them  to  be  amended. 

Where  the  register  makes  an  order 
that  a  bankrupts  schedule  be  amend- 
ed, the  order  ought  to  specify  par- 
ticularly the  respects  in  which  it  is 
to  be  amended. 

It  is  necessary  for  a  bankrupt  to 
state  in  his  scheaules  whether  or  not 
any  note  has  been  given,  or  any 
juogment  rendered,  for  every  debt, 
and  whether  or  not  any  person  is 
liable  with  the  debtor,  as  a  partner 
or  joint  contractor. 

What  is  a  sufficient  statement  of 
those  &cts  is  a  matter  of  discretion 
with  the  register. 

The  use  of  dots  or  contractions,  in 
the  schedules,  to  indicate  a  repetition 
of  words  previously  used,  is  forbid- 
den by  rule  14  of  the  General  Orders 
in  Bankruptcy.     Om^$  Com,       420 

125.'  On  a  petition,  according  to  form 
Ko.  61,  oy  a  bankrupt  for  his  dis- 
charge, the  register  to  whom  the  case 
is  referred  may  direct  the  makine  of 
the  order  to  show  cause  contained  in 
that  form. 

Whether  there  be  opposition  to  the 
bankrupt's  discharge  or  not,  the  reg- 
ister must  furnish  to  the  court,  after 
the  return  day  of  the  order  to  show 
cause,  a  oerti^cate  that  he  has  ex- 
amined carefully  all  the  proceedings 
in  the  case,  and  that  the  bankrupt 
has  in  all  things  conformed  to  the  re- 
quirements of  the  Act. 

The  bankrupt  is  made  responsible 


for  the  regularity  of  the  proceedings, 
and  is  bound  to  see  that  all  the  ne- 
cessary steps  are  regularly  taken,  or 
he  cannot  have  his  discharge. 

The  register  is  entitled  to  fees  for 
the  above  services,  under  section 
forty-seven  of  the  Act,  as  for  services 
"while  actually  employed  under  a 
special  order  of  the  courf 

No  discharge  can  be  granted  until 
all  the  papers  relating  to  the  case 
are  filed  by  the  register  in  the  clerk's 
office.    BeUamifs  Case,  426 

26.  A  person  named  as  a  creditor  in  a 
bankrupt's  schedule,  but  who  does 
not  appear  in  person  or  by  attorney 
didy  constituted,  and  has  not  proved 
any  debt,  cannot  put  on  file  a  protest 
against  being  named  as  a  creditor. 
AUmheinCs  Va$e,  481 

27.  Where  creditors,  before  the  first 
meeting  of  creditors,  filed  proof  of 
their  debt,  and  applied  for  an  order 
for  the  examination  of  the  bankrupt, 
and  the  bankrupt  objected  to  tne 
granting  of  the  order,  on  the  ground 
that  it  could  not  be  made  before  the 
first  meeting,  and,  after  argument,  the 
register  granted  the  motion,  where- 
upon the  bankrupt  moved  that  the 
question  be  adjourned  into  court  for 
the  decision  of  the  Judge,  under  sec- 
tion four  of  the  Bankruptcy  Act,  and 
the  register  declined  to  aqjoum  the 
question,  but,  on  the  bankrupt's  re- 
quest, certified  the  matter  to  the 
court. 

Held,  that  the  objection  of  the  bank- 
rupt to  the  granting  of  the  order  for 
the  examination,  raised  an  issue  of 
law  which  it  was  the  duty  of  the  reg- 
ister to  adjourn  into  court. 

That,  as  the  bankrupt  argued  the 
question  before  the  register, lie  waiv- 
ed his  right  to  have  the  question  ad- 
journed into  court,  and,  after  the  de- 
cision of  the  question  by  the  re^^ter, 
there  was  no  issue  of  law  to  be  ad- 
journed, and  the  register  was  right  in 
not  adjoumiDg  the  question  under 
section  four. 

That  creditors  may  prove  their 
claims  before  the  first  meeting  of  cred- 
itors. 

That  a  creditor  who  has  proved  his 
claim,  may  apply  for  an  examination 
of  the  bankrupt  oefore  the  first  meet- 
ing of  creditors. 
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ThAt  it  is  not  the  duty  of  the  regis- 
ter to  notify  the  bankrupt,  or  his  at- 
torney, of  the  filing  of  proof  of  any 
claim  before  the  first  meeting  of  cred- 
itors.   FatUrson't  Case,  448 

28.  No  notice  need  be  given  to  the  bank- 
rupt of  the  examination  of  a  witness 
called  by  the  assignee  in  bankruptcy. 

Such  examination  may  be  proceeded 
with  without  reference  to  an  exami- 
nation of  the  bankrupt,  which  is  bein^ 
had  on  the  part  of  creditors.  Zevi/a 
Case,  454 

29.  Form  No.  4  in  bankruptcy  is  not  a 
special  order,  but  a  "  general  order/' 
under  rule  5  of  the  General  Orders  in 
Bankruptcy.  * 

The  special  order,  directed  by  the 
prcTious  decision  in  this  case  to  be 
made  in  every  case  in  bankruptcy,  is 
necessary. 

The  clerk  must  mail  the  notices, 
form  No.  62. 

The  order,  form  No.  61,  though  the 
renter  is  to  direct  it  to  be  issued,  is 
to  nave  the  signature  of  the  clerk  and 
the  seal  of  the  court 

When  a  register  directs  that  order 
to  issue,  he  is  at  once  to  transmit  to  the 
clerk  a  list  of  all  the  proofs  of  debt  in 
the  case,  which  have  been  furnished  to 
the  register  or  the  assignee,  containing 
the  names,  residences,  and  post^ffice 
addresses  of  the  creditors,  with  par- 
ticularity enough  to  enable  the  notices, 
form  No.  62,  to  be  served  properly. 
Bellamifs  Can,  474 

80.  Under  section  twenty-six  of  the 
Bankruptcy  Act  and  General  Order 
No.  10,  a  bankrupt  is  to  be  examined 
and  cross-examined  like  any  other 
witness. 

The  exclusion  by  a  register  of  a 
question  in  an  examination  before 
him,  which  is  objected  to,  is  not  rais- 
ing an  issue  of  law  within  section  four 
of  the  Bankruptcy  Act,  nor  does  ob- 
.  jecting  to  the  question  raise  such  an 
issue  of  law. 

A  register  has  no  right  to  pass  upon 
the  competency,  materiality,  or  rele- 
vancy of  a  question. 

The  practice  in  taking  depositions 
before  a  register  is  the  established 
practice  in  examinations  before  an 
examiner  in  Chancery. 

When  a  register  adjourns  a  question 


into  court  under  section  four  of  the 
■  Act,  it  is  not  necessary  to  adjourn  fur- 
ther proceedings  in  the  matter  until 
the  question  shall  be  decided  by  ^e 
judge. 

As  to  the  interpretation  of  the  pro- 
vision in  section  six  of  the  Act  with 
reference  to  certificates — quert. 

A  certificate  by  a  roister  stating  a 
question  objectedf  to,  and  that  he  ex- 
cluded the  question,  is  not  a  "  special 
case  "  under  section  six.    Lev\f%  Cote, 

496 
81.  When  a  petition  in  bankruptcy  is 
filed,  which  is  followed  by  an  adjudi- 
cation of  bankruptcy,  the  time  of  the 
filing  of  the  petition  is  the  commence- 
ment of  proceedings  in  bankruptcy, 
and  the  assignment,  when  made,  re- 
lates to  that  date. 

The  fiict  that  amendments  to  the 
petition  or  the  schedules  attached  are 
afterwards,  by  order  of  the  register, 
filed  before  the  adjudication,  does  not 
affect  the  date  to  which  the  assign- 
ment relates. 

If  no  adjudication  in  banlcruptcy  is 
made  upon  a  petition,  no  proceedings 
are  commenocKl,  so  as  to  aroct  tiie  tide 
to  the  debtor's  nroperty,  or  to  ^ve  a 
creditor  any  right  against  the  debtor 
as  a  bankrupt,  or  agamst  his  property, 
except  such  as  are  provided  by  section 
fortv. 

The  words  "  may  be  issued  "  in  sec- 
tion thirty-dght  of  the  Bankruptcy 
Act,  are  to  be  read, "  shall  be  issued.^ 

The  adjudication  of  bankruptcy  in 
a  voluntary  case  ought  not  to  be  post- 
poned until  the  register  has,  in  accord- 
ance with  General  Order  No.  7  and 
rule  4  of  this  court,  certified  the  peti- 
tion and  schedules  to  be  correct. 

The  words  **  adjudication  of  bank: 
ruptcyj^in  sections  fourteen  and  nine- 
teen of  the  Act,  mean  the  commence- 
ment of  the  proceedings^  according  to 
section  thirty-eight 

The  register  is  the  jjroper  judge  of 
the  propriety  of  albwine  a  bankrupt, 
who  is  under  examination,  the  priv- 
ilege of  oonsultinff  with  his  counsel, 
provided  that  such  consultation  does 
not  cause  delay  in  the  proceedinffs ; 
and  the  court  will  not  interfere  vdth 
the  exercise  of  such  discretion,  in  or- 
dinary cases.    PaUerdon'a  Case,    608 

32.  Where  creditors  of  a  bankrupt  had 
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adopted  a  resolution  appointing  trus- 
tees under  section  for^-three  of  the 
Banbraptcy  Act,  the  confirmation  of 
which  was  opposed, 

Hdd,  That  the  parties  desiring  the 
confirmation  of  the  resolution  were 
the  moving  parties,  and  should  serve 
their  papers  on  the  opposing  parties 
that  they  mif  ht  answer  them.  Amer- 
ican Water  Proof  doth  Co/b  Com, 

626 

88.  Where  judgments  were  obtained  in 
good  faita  against  a  bankrupt,  and 
levies,  on  executions  issued  under 
them,  were  made  prior  to  the  filing 
of  his  petition  in  bankruptcy,  after 
which  injunctions  were  granted  by 
the  Bankruptcy  Court,  which,  after 
the  lapse  of  several  months,  the  cred- 
itors moved  to  dissolve,  the  assignee 
in  bankruptcy  having  taken  no  steps 
in  the  matter, 

Held,  That  as  it  did  not  appear  that 
the  property  levied  upon  was  worth 
more  than  the  amount  of  the  judg- 
ments, nor  that  a  sale  by  the  aasigneet 
would  realijse  any  more  than  a  sale  by 
the  sheriff,  and  as  there  was  no  proof 
that  any  advantage  would  result  to 
any  creditor  by  continuing  the  injunc- 
tion, it  must  be  dissolved. 

That  the  rights  acquired  by  the 
judgment  creditors  by  their  levy  must 
be  preserved  to  them. 

Whether  the  Bankruptcy  Court  has 
power  to  assume  possession  and  con- 
trol of  property  levied  on  by  a  sheriff 
prior  to  the  proceedings  in  Dankrupt- 
cy— ^M<w.     Wilbur'e  Case,  627 

84.  If  a  creditor  opposing  a  bankrupt's 
discharge  would  have  a  trial  under 
section  thirty-one  of  the  Bankruptcy 
Act,  his  specification  of  objections 
must  be  sufficiently  definite  to  enable 
the  court  to  see  that  there  exists  a 
fiur  question  of  fact,  necessary  to  be 
determined  upon  evidence  outside  of 
the  papers,  before  the  discharge  can 
be  granted.     Waffgoner's  Case,      632 

86.  An  order,  directing  that  the  fees  and 
costs  in  a  bankruptcy  case  shall  not 
exceed  the  amount  of  the  bankrupt's 
deposit,  should  only  be  made  after  a 
personal  examination  of  the  bankrupt. 
RedfiMe  Case,  686 


86.  When  the  discharge  of  a  bankrupt 
is  applied  for  after  sixty  days  from 
the  adjudication,  the  notice,  form  No. 
62,  need  be  served  only  on  the  cred- 
itors who  have  proved  their  debts, 
even  though  it  contains  a  notice  of  the 
second  and  third  general  meetings  of 
creditors. 

It  is  not  necessary,  in  such  case,  that 
the  request  of  the  assignee,  form  No. 
28,  should  be  furnished  to  the  register. 
MacInHr^s  Cau,  648 

87.  A  bankrupt  under  examination,  in 
October,  1867,  in  proceedings  com- 
menced in  June,  1867,  having  stated 
what  amount  of  property  he  had  a 
year  before  that  time,  was  asked, 
"  Have  you  lost  any  part  of  it  in  gam- 
ingr* 

Udd,  That  the  question,  being  broad 
enough  to  cover  the  time  subsequent 
to  the  commencement  of  his  proceed- 
ings in  bankruptcy,  was  improper,  as 
cafiing  on  him  for  an  answer  which 
might  subject  him  to  punishment  for 
a  criminal  offense,  under  section  forty- 
four  of  the  Bankruptcy  Act  PaUer- 
9on*8  Case,  644 


SALVAGE. 

1.  Where  a  vessel  fell  in,  off  Cape  Hen- 
lopen,  with  a  wreck,  which,  on  bein^ 
bocu'ded,  proved  to  be  a  derelict,  and 
the  master  put  on  board  her  a  crew, 
consisting  of  his  mate  and  cook  and 
two  men,  who  were  being  carried  to 
New  York  at  the  expense  of  the  owner 
of  the  salvor  vessel,  who  broueht 
her  in  safety  to  New  York,  the  value 
of  the  vessel  and  cargo  being  |8, 700, 

Hdd,  That  the  spirit  of  the  rule 
which  ffovems  salvage  awards,  r^ 
quires  t£at  while  they  should  notl>e 
extravagant,  they  should  always  be 
generous. 

That  tiie  rule  in  cases  of  dereHct  is 
to  award  a  moiety,  the  burden  being 
on  the  claimant  to  show  that  a  differ- 
ent measure  should  be  applied. 

That  the  rule  allowing  compensa- 
tion to  the  owners  of  the  salving  ves- 
sel is  too  firmly  established  to  be 
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shaken,  and  the  habit  of  Courts  of  Ad- 
miralty is  to  award  them  a  third. 

That  the  responsibility  thrown  upon 
the  master  ana  his  rank  are  to  be  con- 
sidered in  fixing  the  share  to  be  paid 
to  him. 

That  a  iHUsenger  who  was  bold  in 
advising  the  master  to  attempt  the 
serrice,  and  active  in  helping  to  per- 
form it,  was  entitled  to  an  fiicreased 
share  on  that  account 

That  passengers  who  refused  to 
volunteer  to  assist  when  solicited,  are 
not  entitled  to  share  in  the  award. 

That  there  should  be  but  one  libel 
filed  in  ordinary  salvage  cases,  and 
•costs  paid  for  but  one. 

That  part  of  the  costs  might  be  paid 
out  of  the  remaining  share  of  the  pro- 
ceeds, but  that  there  were  no  circum- 
stances which  called  for  an  award  of 
a  counsel  fee. 

Ordered  that  the  clerk's  and  proc- 
tor's fees  be  first  paid  out  of  the  rand, 
and  that  half  the  remainder  be  divided 
.into  twenty-five  shares,  of  which  the 
owners  were  to  have  seven,  the  mas- 
ter five,  and  the  passenger  three.  The 
remainder  to  be  divided  among  the 
crew  and  the  other  passenger  accord- 
ing to  their  wages.  The  passenger  to 
rank  with  the  mate.  Marshal's  fees 
and  commissioner's  costs  to  be  paid 
out  of  the  remaining  proceeds.  The 
Charles  Henry  and  Carffo,  8 

%  Where  a  libel  was  filed  by  passengers 
on  the  Steamship  Merrimac,  to  recover 
for  alleged  salvage  services,  while  on 
a  voyage  from  New  Orleans,  to  which 
port  the  vessel  returned ;  and  the  an- 
swer set  up  that  a  suit  was  commenced 
in  New  Orleans  against  the  steam- 
ship in  behalf  of  another  steamer,  the 
Morgan,  which  towed  her  up  to  the 
bar,  to  recover  a  salvage  compensa- 
tion for  such  services,  and  that  the 
claimants  had  bonded  the  vessel  in 
New  Orleans,  and  the  suit  was  still 
pending ;  and  the  answer  claimed  that 
the  libeUants  should  have  Joined  in 
that  suit,  or  filed  their  libel  in  New 
Orleans. 

On  exceptions  by  the  libeUants  to 
this  part  of  the  Inswer, 

Htld,  That  the  pendency  of  one  ac- 
tion for  salvage  is  no  bar  to  another 
suit  bv  other  salvors,  for  other  ser- 
vices during  the  same  voyage.  I 


That  the  suit  in  behalf  of  the  Mor- 
gan is  no  bar  to  this  suit  by  the  paa- 
senscers. 

That  the  libeUants  cannot  be  held 
to  have  lost  their  claim  by  &iUng  to 
file  their  libel  in  New  Orleans,  under 
the  circumstances  aUeged  in  the  an- 
swer. 

The  practice  of  bringing  such  suits 
even  for  different  services,  m  different 
courts,  is  disapproved. 

As  to  the  hardship  of  compelling 
the  claimants  to  bond  here,  after  they 
have  bonded  her  in  New  Orleans,  their 
remedy  is  bv  motion.  The  court  will, 
on  application,  always  reduce  bail  to 
such  an  amount  as  shaU  be  reasonable 
security  for  the  daioL    The  Merrimac, 

65 

8.  Where  several  wreckers  were  en- 
gaged by  parties  who  had  bought  a 
wreck,  to  assist  in  saving  the  ma- 
terials,  and  libelled  the  property  saved 
to  recover  salvage  compensation,  the 
claimants  insisting  that  the  work  was 
done  under  an  agreement  for  a  stipu- 
lated price,  made  with  Dominy,  one 
of  the  libeUants,  whose  epedal  author- 
isation to  make  the  agreement  was 
disputed : 

Held,  That  in  a  conflict  of  positive 
statements,  the  surrounding  circmn- 
stances  become  of  great  importance, 
and  that  under  the  circumstances  the 
agreement  for  a  stipulated  price  must 
be  held  to  have  been  made. 

That  even  if  there  was  no  formal 
authorisation  of  Dominy  to  make  such 
an  agreement  for  aU  the  Ubellants,  the 
evidence  showed  that  he  was  the  head 
and  spokesman  of  the  UbeUants,  and 
they  must  have  been  cognixant  that 
some  agreement  had  be^  made  by 
him,  and  must  be  deemed  to  hi^ve  ac- 
quiesced in  it 

No  tender  of  the  amount  remaining 
due  of  the  stipulated  price,  nor  any 

Sayment  into  court  with  a  plea  of  ten- 
er  having  been  made,  the  UbeUants 
are  entitled  to  a  decree  for  that 
amount  with  their  costs.  TheAnchare, 
dtc,  of  the  d^AlberH,  77 

4.  In  a  case  of  derelict  property,  of  small 
value,  notice  of  the  proceedings  hav- 
ing been  brought  home  to  the  owners 
of  it,  who  fiuled  to  appear  in  the  suit 
and   had   expressly   abandoned   the 
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property  to  the  libellants,  tlie  court 
awarded  the  whole  balance  (|107)  to 
the  Balvors  after  payinent  of  costs. 
Two  AnehoTB  and  ChainB,  80 

6.  A  aloop  laden  with  iron  ore,  went  on  a 
rock  in  Hell  Gate,  and  was  left  by  her 
master  and  crew.  The  sailors,  bow- 
eTer,  watched  her  from  the  shore  till 
she  was  carried  off  from  the  rock  and 
floated  towards  the  Bread  and  Cheese, 
a  dangerous  reef,  when  they  pat  out  in 
their  ooat  to  board  her.  A  passenflpei* 
steamboat  on  her  way  to  Harlem  luso 
saw  her  position  and  went  to  her,  and 
took  her  in  tow  before  she  reached  the 
Bread  and  Cheese,  and  before  the  crew 
reached  her,  and  towed  her  to  Har- 
lem ;  and  the  mapter  of  the  steamboat, 
while  negotiations  were  pending  to 
settle  the  claim  for  salvage,  filed  a 
Ubel  to  enforce  the  claim. 

Held,  That  the  facts  make  out  a 
clear  case  of  salvage, 

That  the  opinion  of  the  crew  of  the 
sloop  that  they  shonld  have  been  able 
to  save  her  if  the  steamboat  had  not 
^ne  to  her  aid,  althooeh  to  be  taken 
mto  account  in  fixing  uie  compensa- 
tion, as  indicating  the  extent  of  the 
risk,  does  not  take  the  ease  oat  of  the 
rales  applicable  to  cases  of  salvage. 

That  the  court,  if  it  were  not  a  case 
of  salvage,  might  be  inclined  to  with- 
hold firom  the  libellant  his  costs,  be- 
cause of  his  putting  the  claim  in  suit, 
while  it  was  in  a  fair  way  to  be  set- 
tled ;  but  that  the  same  considerations 
of  public  policy  which  affect  salvage 
awards  are  not  overlooked  in  dispos- 
ing of  the  question  of  costs. 

On  a  valuation  of  $1,500,  the  court 
allowed  |800  and  costs.  The  Joseph 
C.  OriggB  and  her  Cargo,  81 

6.  Where  a  shipmaster  who  had  gone 
on  board  a  bng  at  Bermuda  to  come 
in  her  to  New  York,  alleged  that  the 
master  of  the  vessel  proved  imcom- 
petent,  and  that  after  being  out  twen- 
ty-three days,  the  provisions  and  water 
falling  short,  he  took  charge  of  the 
vessel  and  brought  her  into  a  port  of 
Nova  Scotia,  contrary  to  the  wishes 
of  her  master,  and  thereby  saved  her 
to  her  owners,  and  claimea  salvage. 

Held,  That  the  facts  alleged  bv  the 
libellant  as  to  the  condition  of  the 
vessel  were  not  sustained  by  the  proof. 

That  whether  the  libellant  did  su- 


persede the  master  or  not,  the  facts 
of  the  case  were  not  such  as  to  war- 
rant the  court  in  giving  him  com- 
pensation for  such  action.  No  such' 
extraordinary  remedy  was  necessary 
under  the  circnmstances  shown.  That 
the  libellant's  claim  therefore,  must  be 
dismissed.     The  Anastasia,  166 

7.  Where  a  regiment  of  United  States 
soldiers  was  bein^  transported  from 
New  Orleans  to  Ifew  York  upon  a 
steamer,  under  a  contract  between  the 
owners  of  the  steamer  and  the  govern- 
ment, and  the  vessel,  having  sprung  a 
leak,  was  saved  firom  sinking  bythe 
labor  of  the  troops  for  fourdays  and 
three  nights  in  buling  the  vessel, 
working  under  the  command  of  the 
officers  of  the  regiment,  and  continu- 
ing their  labor  after  the  vessel  was 
brought  so  near  shore  that  she  mi^ht 
have  been  beached  or  the  men  landed 
in  boats,  and  until,  by  the  help  of 
another  steamer  which  came  to  her 
assistance,  she  was  brought  to  the 
Mississippi  bar  and  was  thus  saved 
from  a  total  loss. 

Held,  That  the  relation  of  the  troops 
to  the  ship  was  not  that  of  passengers, 
and  that  they  could  recover  salvage 
compensation  for  their  services. 

That,  even  if  they  had  been  pas- 
engers  belong^g  to  the  ship  by  virtue 
of  a  passenger  contract,  the  court 
might  well  award  them  salvage  by 
reason  of  the  services  performed  by 
them  after  the  vessel  was  in  sight  of 
the  beach  and  they  could  have  escaped 
from  her. 

On  a  valuation  of  $260,000  the 
court  allowed  $20,500  salvage.  The 
Merrimae,  201 

8.  Courts  of  Admiralty  will  not  allow 
a  salvor  to  take  advantage  of  his  situ- 
ation and  to  avail  himself  of  the  ca- 
lamities of  others  to  drive  a  bargain ; 
but  they  will  enforce  a  contract  made 
for  salvage  service  and  salvage  com- 
pensation, where  the  salvor  has  not 
taken  advantage  of  his  power  to  make 
an  unreasonable  bargain. 

Under  the  circumstances  of  this 
case,  an  agreement  to  pay  to  a  steam- 
boat $3,000  for  towing  a  vessel  worth 
$8,000,  with  a. cargo  of  sugar,  for 
twenty-seven  hoars,  was  sustamed  by 
the  court.     The  J.  O.  Faint,         545 
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9.  Towing  a  steam  vessel  which  has  lost 
the  use  of  her  steam  machinery  by 
an  accident,  although  she  is  sound  in 
hull  and  masts,  is  a  salvage  service. 

It  is  not  necessary  that  the  distress 
should  be  actual  or  mmiediate,  or  that 
the  danger  should  be  imminent  or 
absolute.  It  is  sufficient  if,  at  the 
time  when  the  service  is  rendered,  the 
vessel  has  encountered  any  damage 
or  misfortune  which  may  possibly  ex- 

Eose  her  to  destruction  if  the  service 
e  not  rendered. 

Where  a  steamer,  which  had  lost 
the  use  of  her  machinery,  was  towed 
by  another  steamer  al>out  sixty  or 
sixty-five  miles  to  Charleston,  the 
latter  losing  by  the  service  not  over 
two  or  three  hours  of  time,  and  the 
former  saving  three  or  four  days,  the 
vessel  towii^,  with  her  cargo,  bein^ 
worth  $280,000,  and  the  saved  vessel 
and  her  cargo  being  worth  |100,000, 
the  court  awarded  $900  salvage.  Of 
this  |900,  $400  was  allotted  to  the 
owner  of  the  saving  vessel,  and  $50 
to  her  master,  and  the  remaining  $460 
was  ordered  to  be  divided  among  the 
officers  and  crew,  including  the  master, 
in  proportion  to  their  wages.  The 
Saragosta^  661 

10.  Where  a  steamer  which  had  broken 
her  machinery,  so  that  it  could  not  be 
used,  but  could  have  been  made  fit  for 
use  in  a  day  or  two,  and  which  was 
making  two  and  a  half  knots  an  hour 
under  canvas,  was  towed  by  another 
steamer,  for  about  thirty-four  hours, 
to  Fortress  Monroe,  and  thence  to 
Norfolk,  where  the  salvor  vessel  was 
compelled  to  go  for  coal,  and,  at  the 
time  of  their  arrival  at  Fortress  Mon- 
roe, it  beean  to  blow,  and  stormed  so 
heavily  that  the  latter  was  unable  to 
go  to  sea  till  the  second  day  after,  and 
she  then  met  with  severe  weather  on 
her  way  to  New  York,  by  which  she 
was  somewhat  injured  and  was  also 
compelled  to  put  oack  to  Norfolk  for 
more  coal, 

Hdd,  That  neither  could  the  fact, 
that  the  salvor  vessel  .was  saved  from 
exposure  to  storm  by  going  into  Fort- 
ress Monroe,  be  taken  into  considera- 
tion to  diminish  her  compensation  for 
the  services  she  rendered,  nor  could 
the  storms  which  she  afterwards  met, 
or  the  injury  which  they  inflicted  upon 


her,  be  considered  for  the  purpose  of 
increasing  that  compensation. 

The  salvor  vessel  with  her  cargo  and 
freight  bein^  worth  $434,000,  and  the 
vessel  saved,  with  her  cargo  and 
freight,  being  worth  $100,000,  and 
both  carrying  passengers,  the  Ooort 
awarded  $9,000  salvage. 

This  sum  was  distnbuted,  one  half 
to  the  owners  of  the  salvor  vessel, 
$500  to  her^naster,  and  the  rest  to 
her  officers  and  crew,  including  the 
master,  in  pro|>ortion  to  their  wages. 

It  ia  the  pohcy  of  Courts  of  A£m- 
ralty  to  encourage  salvage  services  by 
lai^,  powerful,  well  equipped  and 
valuable  steamers,  by  giving  their 
owners  one-half  of  the  compensation 
awarded.     The  Saroffona,  553 

SEAMEN^  WAGES. 

1.  Where  seamen  had  obtained  a  decree 
for  their  wages  by  default,  and  an  ap- 
plication was  made  by  one  who  had 
libelled  the  vessel  for  advances,  to 
open  the  decree,  and  it  appeared  that 
the  seamen  had  not  been  paid  their 
wages,  the  application  to  open  the 
decree  was  denied.  77ie  Geo.  Fret- 
coU,  1 

2.  Admiralty  courts  allow  a  minor  to 
recover  in  his  own  name  wag^  earned 
in  sea  service,  .when  the  contract  on 
which  he  sues  was  made  personaUy 
with  him,  and  it  does  not  appear  that 
he  has  any  parent,  or  guardian,  or  ta- 
tor  entitled  to  receive  them. 

A  suit  in  admiralty  brought  to  re- 
cover wages  before  toe  time  allowed 
in  the  sixth  section  of  the  Act  of  1790 
'  has  elapsed,  is  prematurely  brooght, 
and  will  be  dismissed. 

Where  a  seaman  is  discharged  from 
a  vessel,  the  discharge  terminates  the 
contract,  and  the  provision  in  that 
section  for  ten  days'  delay  after  the 
delivery  of  the  cargo  is  released,  and 
the  seaman  may  proceed  at  once  for 
his  wages.     The  David  Fautt,       183 

8.  Seamen  shipped  in  Hamburg  for  a 
voyage  to  New  York  and  back.  In 
New  York  the  vessel  was  sold  by  a 
decree  of  the  court  of  admiralty  for 
advances,  and  the  purchaser  dis- 
charged the  seamen,  who  theren^n 
petitioned  to  have  their  wages,  with 
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two  months'  extra  pay,  paid  first  out 
of  the  fund ; 

Held,  That  a  sailor  who  was  made 
second  mate  was  entitled  to  a  second 
mate's  wages  from  the  time  of  his  ap- 
pomtment. 

*^at  a  sailor  shipjped  in  New  York, 
who  rendered  services  on  board  in 
port  only,  was  entitled  to  a  lien  for 
nis  wages. 

That  the  Hambui^  law  was  a  part 
of  the  contract  of  these  seamen,  and 
that,  by  that  code,  when  a  vessel  is 
prevented  by  higher  power  from  com- 
pleting the  voyage,  and  the  crew  are 
discharged,  they  are  entitled  to  a  free 
passage  home,  or  two  months'  extra 

That  the  sale  of  this  vessel  by  de- 
cree of  conrt  was  a  *'  preventing  by 
higher  power,"  and  that,  as  no  free 
passage  to  Hamburg  had  been  pro- 
vided, the  seamen  were  entitled  to  the 
two  months'  extra  pay,  and  had  a  lien 
on  the  proceeds  for  it. 

That  a  mate  who  had  loaned  money 
to  the  master,  and  taken  from  him  an 
affreemeut,  in  place  of  interest,  to  di- 
vide all  profit  and  loss,  as  if  he  were 
part  owner,  was  only  a  mortgagee, 
and  was  entitled  to  recover  hia  wages 
as  mate. 

That  an  increase  of  wages  by  the 
master  in  New  York  did  not  give  the 
sailors  a  lien  for  such  increase  prior  to 
that  of  creditors  for  advances  to  the 
vessel 

That  the  act  of  March  8d,  1848, 
fixing  the  value  of  the  "  mark,"  does 
not  apply  to  its  value  for  commercial 
purposes,  and  that  such  value  is  a 
matter  of  evidence. 

That  the  amount  decreed  to  the  sea- 
men must  be  the  amount  of  their 
wages  in  Hamburg  money,  reduced 
into  coined  dollars  of  the  United 
States,  without  adding  anything  by 
reason  of  the  prezfaium  on  gold.  The 
Blohm,  228 

4.  Where  a  master  and  seamen  had  a 
decree  for  wages  against  the  proceeds 
of  vessel  and  freight,  and  a  libel  was 
filed  aeainst  the  vessel  by  one  Patrick, 
who  cbimed  to  be  entitled  to  her  pro- 
ceeds as  mortgagee,  but  his  title  to 
the  mortmge  was  contested. 

Held,  That  the  decree  in  favor  of 
the  seamen  and  the  master  must  be 


satisfied  out  of  the  general  fund  in 
court,  leaving  the  question,  whether 
that  payment  should  be  charged 
against  tiie  proceeds  of  tne  vessel  or 
the  freight,  to  be  determined  on  the 
final  hearing  on  Patrick's  libel  The 
Sailor  Prince,  481 

5.  Where  a  sailor  deserted  firom  a  ves- 
sel, before  the  voyage  for  which  he 
was  shipped  was  completed,  and  never 
afterwards  made  any  attempt  to  re- 
turn to  his  duty, 

Held,  That  he  had  forfeited  his 
wages  then  due,  irrespective  of  the 
statute  of  July  80th,  1790.  The  Mer- 
rimctc,  490 

TOWBOAT. 

1.  Where  a  canal  boat  was  beine  towed 
by  a  steamtug  at  the  end  of  a  nawser, 
with  two  other  boats,  she  being  the 
middle  one,  through  the  EiUs  on  the 
north  shore  of  Staten  Island,  and 
brought  up  upon  a  single  rock  lyinff 
some  two  hundred  feet  from  the  end 
of  a  dock,  the  existence  of  such  rock 
being  proved  not  to  be  known  to  per- 
sons familiar  with  those  waters,  the 
tow  at  the  time  not  being  in  line  with 
the  steamtug,  but  having  sagged  off 
inshore. 

Held,  That  a  steamtug  is  not  a  com- 
mon carrier  of  the  vessel  she  tows. 

That  even  conmion  carriers  are  not 
held  responsible  for  running  upon 
rocks  not  generally  known,  and  a  for- 
tiori steamtugs  would  not  be. 

That  even  though  this  tow  was  not 
in  line  with  the  towboat,  but  had 
sagged  off  towards  the  land,  it  is  im- 
material whether  this  was  chargeable 
to  the  canal  boat  or  the  towboat,  for 
there  was  nothing  to  indicate  that  any 
danger  would  be  incurred  by  the  sag- 
^ng  of  the  tow.  So  long  as  it  was 
kept  at  a  safe  distance  from  the  shore 
and  from  all  other  known  objects, 
there  was  no  negligence  in  any  one 
whidi  can  be  held  to  be  the  cause  of 
the  accident. 

That  the  facts  make  out  a  case  of 
misfortune,  where  the  loss  must  be 
borne  by  the  vessel  on  which  it  fell. 
The  Angelina  Coming,  109 

2.  Where  injury  is  done  by  or  received 
by  a  vessel  in  tow  of  another,  the  in- 
quiry, by  which  the  responsibility  of 


INDEX. 


either  yeseel  is  to  be  determined, 
should  always  be  as  to  which  party  is 
the  principal  and  which  is  the  serv- 
ant 

Where  the  toff  was  the  principal,  a 
vessel  which  collides  with  the  vessel 
which  she  has  in  tow  cannot  char^ 
the  tug's  negligence  as  a  fault  upon 
the  vessel  in  tow.  The  Alabama  and 
The  Oameeoek,  476 

See  Salvaok,  7  and  8. 

U 

UNITED  STATES  PROPERTY. 

Where  a  vessel  under  charter  to  the 
Unitod  States,  whose  owners  were  to 
victual  and  man  her,  took  on  board  a 
load  of  property,  captured  by  the 
army  of  tne  United  States,  to  brine  it 
to  New  York,  and  meeting  with  dis- 
aster on  the  voyage,  her  master  took 
up  money  on  a  bottomry  of  the  vessel 
and  cargo,  and  on  her  arrival  in  New 
York  a  ubel  was  filed  to  enforce  the 
bottomry  bond,  and  the  vessel  and 
cargo  were  seized  by  the  marshal 
under  the  process,  and  no  appearance 


beioff  entered  for  either  vessel  or  c«r- 
ffo,  &e  District  Attorney  of  the  Uni> 
tod  States^  before  the  return  of  the 
process,  applied  on  affidavit  for  an 
order  directing  the  release  of  the 
property  and  vacating  the  process,  on 
the  ground  thatOovemment  property 
was  not  subject  to  the  process  of  the 
court; 

Held,  That  whether  the  veaael  could 
be  considered  as  Government  prop- 
erty under  the  charter  was  doubtfal, 
and  that  such  a  question  should  not 
be  disposed  of  before  appearance,  and 
on  motion. 

That  though  the  can^  was  Gov- 
ernment in^perty,it  had  been  pnt  by 
the  Government  into  the  custody  of 
the  master  of  the  vessel,  and  it  was 
doubtful  whether  granting  the  order 
would  put  the  Government  into  pos- 
session of  it 

That  the  law  of  the  case  ought  to 
be  determined  upon  a  hearing  on 
issues  properly  and  formally  fruned, 
iostead  of  upon  motion.  The  Othello 
and  her  Cargo,  43 

VIS  MAJOR. 
See  Chabtxr  Party. 
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